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DiSTmCT  OF  NEW.TORK,  rt. 

BE  IT  REMEMBERED,  that  on  the  eigbteenth  dav  of  Mareh,  in  the 
thirty-scTenth  year  of  the  Inde|>endeuee  or  the  Oniteq  States  of  Ameriea^ 
Lewis  Morel,  of  the  said  district,  hath  deposited  in  this  office  the  titte 
of  a  book,  the  rig^t  whereof  he  claims  as  proprietDr,  in  the  ivords  foUowbg, 
to  wit: 

**  Reports  of  Cases  argued  and  detemuned  in  the  Supreme  Cout  of  Ap- 
^  peals  of  Virginia.    Vol.  L    Bj  William  Mirttromi><*' 

In  G«]f  roRMiTT  to  the  act  of  Congress  of  the  United  States,  entitled, 
*<An  ad  for  the  encouragement  of  learnings  b^jr  seeuriag  the  copies  of 
*<  maps,  charts  and  books,  to  the  authors  and  proprietors-of  such  copies,  da« 
**  ring  the  times  therein  mentioned  ;**  and  also  to  an  act,  entitled,  **  An  act, 
**  snpplementaiT  to  an  act,  entitled  an  act  for  the  eneonragement  of  learning, 
*<  by  secoring  the  copies  of  maps,  charts  and  books,  to  the  aathors  and  pro. 
**  prietors  of  such  copies,  dnring  die  times  therein  mentioned,  and  extending 
^  Uie  bene6ts  thereor  to  the  arts  of  designing,  engramg  and  etehiog  histo* 
^  rieal  and  other  prhits.** 

CHARLES  CLINTON, 

Cleik  of  the  District  of  New-Tork. 


TABLE  OP  CASES  REPORTED 


IN  THIS  VOLUME. 


Tliis  taMe  is  so  arrange^  that  the  eases  najr  be  tamtA  as  veil  bj  the  name  of  the  appellees,  pr 
defen^aiiti  in  error,  as  of  the  appellants,  or  plaintiffs.  The  letter  *<o^  foUows  the  .latter  $  the. 
word  **  antf*  the  former. 


Alexander  V.  Greenup 
AroUer  and  others  and  Smith 
Atveli's  Adm'rs  v.  Towles 
Aastin's  Adm'x  t.  Whitloofce's  Ex'n 

B 

BartDQ  and  Greenhow 
Betts  V,  Cralle 
Blair  v.OvIes 
Bowjer  and  Todd 
Bradley  v.  Welch 
Broek  and  Harrison 
Brown  b  Boissean  v.  Maj 
Boltiu's  Ex*rs  V.  Winstons 


DnKard  v,  Torolinsoa 
i«Z_t^o  Dnnman  am/ Mason 
^StiS  I>aim's  Ex'r  onc/Diggcs's  Ex»r 
iztlm  ^'^^  *^  Merediff  s  Adm'x 
487—469 

E 


Eppes  V.  CraUe 


PACK 

183-.31S 

4S6--460 

56— 6e 

76— wr 


SS8— S68 


590^596 
S58— 946 


447 
S84— ^7  FairCax*s  Devisee  and  Hunter  918—^8 

Q*i 38  Fitzgerald,  Ex'r  of  Jones,  v.  Jones  150 — 160 

$88—293  Frederick  jQ8tioe8aa€/Gordon*s  Adm'rs        1 — SI 
969—284  Fxisbie  and  MarshaU  S47— 357 


Campbell,  Ex'r  of  MDonald,  and  Moon 

Chapmans  v.  Chapman 

Chiehester^s  Ex'x  v.  Vast's  Adm'r 

Chinn  v.  Ueale 

Clarke  v.  Coon 

Clay  V.  Ransoroe 

—  V.  White  and  others 

Coles  afu/Pajnes 

Conn  widCbake 

Cralle  a»</BetU 


Onnnini 


andE, 


tfmi  Eppes 

igham's  Ex'r  and  Hall 


COO-^5 

398—404 

98—118 

63—75 

160—163 

454,   455 

162—175 

373—398 

160—162 

238—246 

258 

330—338 


Giles's  Adm'r  and  Majo  533—537 

GUseock's  Adm'x  V.  Dawson    '  605—609 
Gordon's  Adm'rs  v.  Frederick  Jostiees  1— 21 

Green  v.  Prioe  449 — 454 

Greenhow  v.  Barton  590—596 

Greenop  am/ Alexander  134—149 


H 


DangerCeld  v.  Hootes,  Adm'r  of  Baylor,  529—532 
Dawson  and  Glascock's  Adm'x  605-r609 

Daj,  Ex'r  of  Yates,  who  was  Ex'r  of  Payne, 
▼.  Mordoeb,  sarvivbg  partner  of  Cunnina;- 
ham,kCo.  460—468 

Depew  V.  Howard  &  Wife  293—302 

Di^^s  Ex'r  V.  Dunn's  Ex'r  56—62 


Harrison  v.  Brook  22 — 3& 

Hanrej  &  Wife  tr.  Pecks  518— 52^ 

Heale  and  Chinn  63—751 

Henderson  v.  Hodson  510 — 5(^ 

Hines  and  others  and  Whitehom  k  Wile  55r 

590 
Hooe  V.  Tebbs  k  Wife  501— 5lO 

Hooper  k  Wife  v.  Rojster  k  Wife  1 19— 1 3a 

Hopkins  and  Yancey  41 9— 437" 

Howard  k  Wife  an// Depew  293—30^ 

Hudson  and  Henderson  5 1 0—5 1 H 

UuU  V.  Cunningham's  Ex'r  330—331 


CASES  REPOBTfiB. 


Himtcr  r.  Fair&x'.  Deyi«5e  tt^ 


Johwon  and  other,  v.   Johwoii'.  Wido,r-|c 
Johnston  and  Ward  ^*2zf  f  J 

Joae.  oiH^FitzgeiiOd,  ExVof  Jone^         xsS^m 


Ranwme  and  Chr  akI^?3 

Roote.,  AdmVo/Baylor,  and  Jhn^etBM%s^ 

B078t«r  &  Wife  and»oojftr  &  Wife        Il»_f|| 


Lei^'f  case 
Levis  V,  Madiiona 


468-486 
805—339 


H 


Sadler's  Heirs  and  Wyatt  kw    ^i^ 

SaunderauWood  fS 

Smiths  v.  Ambler  and  others  e«.i>     1?? 

Sutton  V.  MancJeTiUo  4or^s 


M'Clenachan's  Adm'r   &  H^Ips   and   Hum- 

Madisona  and  Lewis  o^iTf 2! 

MandeTille  awrf  Suuon  lortS 

Marlue  Insurance  Company  of  Alexandria  V 

Marshall  T;.Fri8bie  ^f^ll 

Jlason  V,  Dunman  SfiZAA^ 

Mason's  Devisees  t;.  Peter's  Adm'i»  ^^Z+ifi 

May  and  Brown  &  Boiaaeau  SSgZoo? 

^ayo  V  Giles's  Adm'r^^  S88— 203 

-v.  Turner 
Meredith's  Adm'x  v.  Daral 

Mm^'n^k^*""^ •^•"'  ^*'''  °^  M'Donald,  600^ 
r^^S^^'T^  P**'^*''  «f  Cunningham  & 
PaynT       ^^'  Ex'^r  of  Vates,  who  waaTxVof 

Muse  k  Wife  am/ Wyatt  ISS-^JS^II 


Tebba  and  Wife  ojiJHooe  50,     --^ 

Tomlinson  on// DiUiard  i« tit? 

Towie,  a«rf  Atwell'a  Adm'ra  J?^"?i! 

Turner  ani/ Mayo     ^      "  lolrlJI 


533—537 

405,  406 

76—97 

600—605 


Vw's  Adm'r  and  Chioheater*!  Ex'< 
W 


98— xia 


K 


Kewell  V.  Wood 


Paynes  v.  Coles 

I'ecks  a;u/  Hai-vey  &  Wife 

4  Tipc  <i?ij  Greei^  ^^^ 


Ward  V.  Johnston  .-     ^^ 

M;elch  and  Bradley  ooti:;! 3 

WhnlockeaEx'rsanrf  Austin'.  Adm'x  StC^S, 

M  h  te  and  others  oik/ Clay  ICfillTr^ 

Whitehom  &  Wife  u  Hio^e.  and  other.  55^1^ 

$55—557  ^«^  fl^  Newell  «2^?!J 
— -«;u/Saunder.  ^IS 
Wyatt  r.  Muse  f^  Wife  i83«2l  5--.9?2 
V,  Sadler^s  Me««  WyZfll 


373—398 

518—528 

437^-446  „ 

449—45^  Yancey  r.  Hop^i^. 


4(9-^iar 


TABLE  OF  CASES  CITED. 


AMERICAN  AUTHORITIES. 


•/  Thw  table  is  to  arraoeed  that  the  eases  may  be  found  by  the  names  of  the  defendanit,  as  ▼«!!  aa 
pkMft,  The  letter  « ti^  follows  the  name  of  the  plaintiff t  the  word  "tf/wT  that  of  the  do^ 
fcmkmi.    The  eases  in  italic  are  soeh  as  have  not  been  reported^  or  are  not  in  prmt. 


Blagi'ove  oncf  Baird 
BUnmtandWife  y.  Gee 

AdamsanJPiyor       105,  10«,  107.  116.  SttfwS  B^^pJlrfTcISS"*^ 
Aldersofi  ait<f  Biggera                                          29  Boxley  «m/Berkcley 
Alexander  «n^Bireh                                            173  Braxtin  v.  Winslow 
P                  ondPade                                            109  Brewer  v,  Hastie 
V, Morris      184.  187.  529,  530,  531,  532  , _^.  TmXcj 


Anderson  v.  Anderson 
■  V.  Bernard 

•  oyuJDrew 


-  and  Starke  v.  Fos 


Anthony  ontf  Chisholm 
Areher  am/Tabb 
Argenbright  r.  Campbell 
Armstrong  an</ Booth 
Asberry  v.  Calloway 
Atkinson  v.  White 
Atvell's  Adm'rs  v.  Milton 


nl  Briscoe  OTu/ Consilla 
^^  Briatow  and  TAe  CormmweoUh 
.  i«    T?X  Broek  ami  Robinson 

it?  Brown's  Adm*x  p.  Garland 
*JS*  Brown  a«rf  Johnson 
390  ,,<mt/MHtea 

515  TTTorberviUe 

12.  14 

«Ao  ^,n^  Buckner  v.  Smith 
;?^  ri?  Boffington  ofu/ Johnson 
440.  446  Riiiiw»^.  i.r«->».  ^...r/  M«.n 


FAGC 

488.492 

197 

12.14 

465 

79 

1.  5.  7,  8, 9, 17,  18.  20 

197 

5$ 

298 

227 

109 

531,  539 

300 

17SI 

188. 194.  205,  906.  908.  347. 

350^  358.  366 


B 


Baird  v,  BlagrOTe 

—  v.  Rice 

—  and  Tabb 
Ballard  t.  LeanpeU 
Banister's  Ez*rs  v.  Shore 


182.  440.  446  Bullitt^  Es'rs  and  Hammett 
Bark's  Ex'r  v.  Trigg's  Ex'r 
Burnley  v.  Lambert 
Burnley*  8  ca9e 
Bums  an«f  Curry 
488.  492  Burrow  and  Hill 
283  Buster  v.  WalUoe 
164. 166. 168. 173 

290  p   - 

103.  108  ^ 

aiu<  White,  WhitUeSc  Co.    17.20. 

531  Cabell  v.  Hardwicke 
394  CaU  V.  Ruffin 

190 f,  Scott 

67  Calloway  and  Asberry 
^05  Campbell  CTtJ  A rgen bright 

503 and  Corrie's  Ex'rs 

190 and  Price 


Baring  v.Reeder 
Bamett  v.  Dameille 

-  and  WooUblk  v,  Watson  k  Urqnhart 


Barrett  V.  Floyd 

Beale  w.  Downpian 

Beaomarchais  and  The  Commonwealth  .,.,^  ,  ,  .^ 

Bedinger  v.  The  Commonwealth  107. 161. 199  Carotte,  Costars  &  Co.  and  Murray 

Bell  and  Mackey  362  Carter  v.  Carter 

•—-am/  Mills  500 and  Graham's  Ex'ra 

Berkeley  r,  Yaxley  /9  Cartwright  a«rf  PolUrd 

Perkeler  and  Lefbrieh  79.  406.  556  Cauthome  and  Bibb 
ird  fl 


Bernard  and  Andersoa 
Beverley  ondKinnej 
Bibb  V.  Canthome 
T^^Hnrf  I>oral 
""•Sgers  V.  AldersoQ 
'irth  V,  Alexander 


5^3  Chamberlayne  and  HewleU 
*28  Chichester  v,  Vass 
•  :!«  Chichester's  Ex'x  v.  Vass's  Adm  r 
*"*  Chinn  and  Downman 

^ v.Heale 

* « 3   „    .   and  Tamer 


533 

13ft 

4S 

59.124 

17.  585 

105 

138 

903.551 

291 


8 

309 
593 
515 
285 
192,  193 
190 

105. 106 
307 

67,  68.  453 

8.556 

503 

108, 109.  489 

390 

606 

105. 107 
4 


in 


CASES  CITED— (AMERICAN  AUTHORITIES.^ 


Chisholm  v,  Anthony 

Clarkeand  Hlute,  Ea^n  9f  White,  r. 

CoebiU  V.  CogbiU 
Cole  and  Epiies 

1 ▼.  Seott 

Coles  and  Payne 
Colston  and\jafk% 
Commonwealths.  Reanmarehaia 
— i*— — *>  and  Bedinger 

—  oim/  Fairfax 
.  and  Gaskinf 

— »— ^-i—  V.  Lowther 

oru/NeweU 

flfiJStrai 
Commomoealth  ▼.  UrUtow 


-r,  Joftea 


Conrad  and  MarthuU 

Consilla  v.  HrUooe 

Cooke  antl  Lee,  Ex'r  of  Daniel 

Corrie's  Ex'rt  v.  Campbell 

CoxandMMlvain 

Craig  r.  Craig 

Croughton  v.  JDaTal 

Calbreath  and  Fcild 

Coningham  v.  Hemdon 

Cuningham's  Ex'rs  and  Hull 

Currie  v.  Martia 

Curry  v.  Burijs 

Cutchin  V.  \Vilkin90a 


FACB 

444 

/•AllMII, 

586 
458 
407 
497 
404 
103 
190 
t07.  IGl 
616 
346 
334 
199 
161 

199 
2S6.833 

S9ft 
440.442 

285 

617 

85 

49.  274 

297,298 

17S 

500 
297,298 

136 
115. 19U 


PAGE 

Farley  v.  Sbippen  501.  611 

l-eild  V.  Culbreath  297,  298 

— —  and  Harrison  180 

Feodallan<f  Turner  290 

Ferguson  v.  Moore  598,  599 

Fitsgeralrf ,  Ex'r  of  Jodm,  v.  Jonet  448 

Floyd  and  Barrett  lOS 

Foixl  V.  Gardner  3 

Foster  v.  Foster  105 

Fox  and  Anderson  U  Starke  440. 442 

Frasier  b  Crosbie  and  Gordon  49 

Frederick  Justices  am/ Gordon's  Adm'rs  443 

Freelanda  v.  UoyaU  67.  69. 72 


Gardner  aiMf  Ford  3 

Ciarland  and  Rrown'b  Adm'z  «»31»  532 

'    and  Knox  29 

Gaskbs.v.  The  Commonwealth  346 

Gee  AnA  Btoitnt  and  Wife  197 

Genner  v.  Snarkes  273,  274.  276 

Godfrey  oiuf  Dawson  227*  611. 6l6.  626 

Gordon  v.  Frazier  &  Crosbie  49 

Gordon's  Adm'rs  v.  Frederick  Justices  443 

Gouvemeur  and  Le  Guen  192 

Graham*s  Ex'rs  v.  Carter  307 

Graham  and  Eckhola  280 

Green  and  Hyers  29 

Grymes  v.  Pcadleton     346,  347. 354.  363. 368,  369 


Dade  v.  Alexander 

Daniel's  Ex'r  w.  Cooke 

Dameille  and  Barnett 

DaTies  r.  Miller  538,  539. 

Daiwson  v.  Godfrey  227. 

Deans  v.  Scriba 

Deck  ojid  Kinler 

Dick  ii«*?  Terrell 

DiUiard  and  Tomlinson 

. V.  TotnliDsou     344.  359.  366. 

Donnelly  and  Hoover 
Dowdall  and  Fickett 
Downraan  and  Beale 
,  V.  Chinn 

Drew  V.  Andeison 
Druramond  v.  Sneed 
Jhmlop  and  'i\npUU 
DoTal  V.  Bibb 
^^.m^and  Croughton 


E 


Eekbofs  V.  Graham 
Ellzcy  V.  Lane's  Ex'jc 
Ei>i>es  V.  Cole 
£veU  and  Tut^- 


Fairfax  v.  The  Commonwealth 
I     V.  Muse's  Ex'i's 
2 


109 

440.442 

190 

543.  548,  549 

611.  616.  626 

197 

27 

445 

183 

571.  583,  588 

309 

138,  139, 142 

503 

606 

503 

109 

192.349 

168 

49.^4 


280 

349.  4US 

407 

105 


6f6 
S46.353.369 


H 


Hall  oik/ Hnnter 

295.297.299 

Hammett  v.  Bullitt's  Ex*n 

48 

Hardwieke  and  Cabell 

8 

Harmanson  and  Smith 

48 

Harris  and  Wroe 

S64 

Harrison  v.  Feild 

180 

309 

Haruhome,  Rhinelander  k  Co.  u  Slegfat  192, 193 
Hastie  oncf  Brewer  197 

Healeom/ Chinn  lOS 

Hendley  and  Mantz  3.  f 

Hemdon  am/Cnningham  178 

Hewlett  V.  Chambeiiayne  503 

Hill  v.  Burrow  203.  551 

Hite  OTk/ Jollifte  199.  334.  337,  338.  49S 

— .-.  £xV  of  Smith,  ▼.  Lewii't  Ex^r*  490 

Hite'^s  Heirs  v.  Wilson  fe  Dunlap  347.  856 

Hodgson  and  others  and  The  resident  and  Pro- 
fessors of  Wm.  and  Mary  College  346. 35a  369 


Homo  V.  Uicliards 

Hooe  k  Harrison  v.  Piercers  Adm'r 

Hoomes  v.  Smock 

Hoover  V.  DonneUy 

Hord  V.  Upshaw 

Hubbard  V.  Taylor 

Hudson  V.  Johnson 

atid  Orerton  k  Wife 


Hull  V.  Cuningham's  Ex'rs 
Hunt  V.  Wilkinson 
Hunter  v.  Hall 
Hyers  v.  Green 
— — -  V,  Wood 


405 

453 

533 

309 

109 

606 

530.;532 

30 

500 

58. 62.  286,  287 

2V5.  297.  299 

29 

2d 


tIASES  CTTED— (AMBRtCAK  AUTHCWITIES.)  ▼iP 

I  PACK 

Maopiii  V-  l^hitbg  445 

Meriwether  and  Jotmaonf  SOS.  508, 509 

'^55  MHIer  and  Davtes                 5S8,  599,  54S.  548,  549 

habAandVeenm                                          ^^  Miller y.  Pasre  898.301 

MiHtv.BeU  500 

t                                          Milton  an<fAtweiriAdm'rt  181440.446 

Minor  and  Taliaferro  139 

MonU^e  and  Syme  606 

Johnmi  9.  Brown                                               300  Moore  and  Ferguson  598,  599 

^^— i—  V  BsffinctDii  1 38  Morrb  and  Alexander    1 34. 187.  8S99  ^^»  5^1 ,  532 

-^—^-^  and  Hodson                                         ^3%  Morris,  Overton,  ke.  v.  Rots  196.  445 

.                 V.  Maeon               503,  504»  905, 506.  509  Murray  t.  Carotte,  Cottars  U  Co.  190 

Johnsons  t^  Meriwether                       503. 508, 509  Murray  and  Proodfit  194 

/aJbisM,  ^c.  and  W«te*s  £a^rt  586 

JoAn»lof^  Guardian  •/ Himwrt,  t.  Thmnp9on     488 

JoSfe^Hitc  199.334.337,338.408  N 

Jaue^B  Br'r  w.  Jones  448 

Jones  «.  The  Common wealUj  «99  y^jgo„  ^,  Matthews  67.  335.  338. 498.  509 

8c  Temple  v,  Lo8;wood                             488  ^  j^^,^  ''^  ^^ 

««rf  White                                       ^^  300  i^eweU  v.  The  CommODweahli  I99 

"  686,537 


.  V.  Williams  301.  587  jjo^on  w.  Rose 


«.M<Robert    538,  54fi, 543.  545, 546.  549.  overtoil k  Wife  «?. Hudson  s6 

551.  553 
488 


Khuiej  V.  Beverley 

Cjrcley  «.  Deek 

KaostcGariand  39 


27 


Page  and  JMifflcr  g9t.  30t 

L  Patterson  ofu/  Pollard  503 

Payne  v.  Coles  4O4 

,-      •  ,,-  -or am/ Uunhert  511 

Itfsbert  and  Bundcy  17.  585 ^^  Walden  SgS 

-— T^i ^yje  611  p^^^    ^  M«CaU  107. 156. 161. 346.  353. 368,  369 

Ume'a  Ert  2f»^Ell»ey  W8  p.^^^^  ^,  f^^X  40J 

ftav^mnAB^la^  ^0  Pendleton  am/  Grymes  346,  347. 354. 363. 368,  369 

Lee,  Ez>r  of  Daniel,  v.Cook6  *??•**? am/ Baffin  '44^ 

-o.  Tapseott  ^  S^  fA v,  Vandeviep  iS 

l^eftwieh  V.  Berkeley  79. 406.  556  p.^^^^  ^.  Stuart  39i,  336. 33S 

V  ^^^J^^T^  v^^  .r  CU.V1  ioo  P^>^*'  ^  Dowdall                                138, 139.  142 

Ltwit^9£^r$mdHite,Ex'r^fSmik  *»J  Pi«*«'«  Ad  m'r  on^/ Hooe  81  Harrison               453 

Lewi*  V.  Thompson  ^  Pleasants,  Shore  &  Co.  k  Anderson  v.  Ross       39 

Vogwood  and  Jtoes  k  Temple  4M ^   PattcrsSn  '        iS 

1/Mkg  V.  Colston  103  p^^^  ^^  WatJKm                             543.  548,  549 

Iiwrtlicrt..lheCommoowetUh  ^,  Price  y.  Campbell                                        19^  19J 

tydc  r.  Stephenson  «>  Proodfit  if.  rfurray                                      -      194 

Pryor  v.  Adams  105, 106,  107. 116.  348.  445 


BiCnllv.Peaeb]r    107.156.161.346.853.368,369 

M Ronald  and  Witherinton  898  q^^^x  ^^  WoodKeC  67.  $S5. 40$ 

M  Mlvam  V.  Cox  017 

Ihekey  v.  Bell  362 

H 'Loehlin  and  WilUnson  64  n 

aiaeon  oim/ Johnson  503.  504,  505,  506.  ^^ 

JItBea  ▼.  ih-own  179 

MOIobert  and  Kennon  538. 542, 543. 545, 546.  549.  Reed  xs  Heed  j»d 

551.  555.  Reeder  and  Baring  394 

JUain  r.  Murray  440  Rice  am/ Baird  883 

"Mantz  V.  Hendley  3.  8.  Richards  and  Home  405 

MarthaH  ▼.  Cmrad  826. 833  Robinm  t>.  Brook  109 

Martin  v,  Cnrrie  297,  298  Bootes  and  Wilcox  384 

Masonom/WUson  301  Rose  am/ Norton  536,537 

Matthews  and  Nelson  335.  338. 498.  500  «*-*  u  Shore  81, 8%  85.  92,  93, 94 


vm 


CASES  CITEO— (AMERICAN  AUTHORITIES.) 


Host  and  Morris  U  Ofertoa 
Ilo\rton  V.  Rowton 
RoTftll  and  PreelundM 
KuiffiD  and  Ca\\ 
■"  '■      tr.  Pendleton 


'l^P*  «*  PAOB 

196. 445  Triplett  ▼.  JtHmfo^  19«.  349 

5 1  fi  TttpbefviUe  and  Brown  188. 194. 905, 306.  808.  $i7, 

67.  69.  72  350.  358.  366 

2—- V.  Self  3b.  39 


443  Turner  v.Chinn 

V.  Fentlall 

Turpinv.  Tboma* 


890 
445 


Sadler  oiMfWyatt 
Scott  Bnd  CaU 
Scott  ami  Co^^ 
ScHba  and  Deans 
9efden  v.  King 
SelfemdTurberrille 
Sbippen  and  Farley 
Shore  and  Banisters  Ex'rt 

an<f  Rose 

Sklpwith  and  Yanng 


Sit,  552, 555,  554 
309 

497  Upshair  an^Hotd 

197 

551 

30.32 

501.611 

103.  108 

81,  82i  85.  92,  93,  94 

368 


U 


109 


Sleght  and  Uaruhome,  Rhbelander  k  Ca      192, 

i93 

Smith  miff  Buekner  533 

V.  Harroanson  48 

and  Washington  597 

Smith^t  KT*r  v.  LewisU  Es^v  490 

Smith  and  Washington  597 

Sipock  and  Hoomes  533 

Sneed  and  Druroraond  109 

Sparkes  and  Genner  ^73,  274.  276 

Staples  y.  Webster  300 

Stephens  v.  White  27. 29 

Steplienaon  and  Lysle  80 

Stras  -0.  The  Commonwealth  161 

Street  and  Tay  lor  1 5 

St7inrt  and  Pendletm  834.  336. 338 

Swann  ofuf  Waleott  306 

Syme  v.  Griffin  505 

—  V.  Montagne  606 


Vanderier  and  Pendleton  449 

Vass  and  Chichesler  108,  109.  489 

Vats's  Adm'r  and  Chi^Oiester's  Ex's  390 


W 


Walcott  V.  Swann 
\yalden  v,  Pavne 
Wallace  and  Busier 
Ware  v.  Uylton 
Washington  v.  Smith 


306 
58S 

m 

618, 619 
59/ 


Tabb  V.  Archer 

390 

V.  fiaird 

164.166. 

168.  173 

Taliaferro  V.  Minor 

129 

•»         _^           W    r'niiiaa  «ri 

Thornton  H  Wife 

17.20 
392 

and  Wallace 

Watson  &  Urquhart  and  Bamett  k,  Woolfolk     67 
Wataon  t;.  Powell  543.  548,  549 

Wehb  and  others  and  Clarke  17 

Webster  and  Staples  300 

White  v.  Atkinson  192, 193 

White,  Whittle  &  Co.  v.  Banister's  Ex'r«     17.  20. 

53f 
White's  Ex'rs  v.  Johnson  fie  others  586 

White  T>.  Jones  300 

and  Stephens  27. 29 

Whiting  and  Maupin  445 

Wilcox  V.  Rootes  384 

Wilkinson  anii  Cutchin  115.  188.  190 

and  Hunt  59.  286,  287 

T.  MOiOcblin  84 

William  &  Mary  College  (The  Prendent  and  Pro- 
fessors of)  V.  Hodgson  and  others  346.  353.  369 
Williams  &  Roy,  Ex'rs  of  Corrie,  v,  Campbell   285 


Tapseott  and  Lee 
Tarpley  and  Brewer 
Taylor  v.  E-weU 
*  and  Hubbard 

V.  Street 

Terrell  v.  Dick 
Thomas  and  Tnrpin 

T/tompson  and  Johnston^  Guardian  of  Hinttn 
and  Lewis 


34.291 
58 
1U5 
606 
15 
445 
445 
428 
607 
Thornton  &  Wife  and  Taliaferro  k  Gaines     17. 20 
Todd  r.  Bowyer  465 

Tomlinson  V.  Dilliard  183 

aiu/Dilliard  344.  359.  366. 571.  583.  588 

Trigg's  Bx'r  mul  Burk's  Ex'r  58. 124 


1.5. 


>  ofid  Jones 
Wilson  k  Dunlap  air<f  Hite's  Heirs 
— —  V,  Mason 
Winslow  and  Braxton 
Witherinton  v.  M1>onii]d 
Wood  and  Hyers 
Woodlief  and  Quesnel 
Wroe  v.  Harris 
WyaUv.  Sadler    . 


Tanoey  u  Lewis 
Young  V,  SkipwHb 


301.587 

347.  356 

301 

8, 9. 17,  18.  20 

298 

29 

67.  335.  49r 

264 

551,  552,  553,  554 


307 
3it 


TABLE  OP  CASES  CITED. 


BRITISH  AUTHORITIES^ 


*/  Tbis  tahk  is  lO  aitMged  that  the  eases  may  be  found  by  the  names  of  the  defindanth  •»  ^^U  M 
Ai«.*>./j^.    Tbe  letter  **  v^*  follows  the  name  of  the  ])AniUi^/  the  word  ^miuT  that  of  the  de* 


PAOB 


Antib.  Fickeretl 
ASooU  and  Bennett 
Alifbon  and  Lte 
Ambrose  v.  Ambrose 

<mJ  Hodgson 
Andrews  oiu/ Baek 
Aneerslein  imd  Cbanrand 
Aattiony's  Ex'rs  and  Applebnry  8c  others 
Applebory  k  others  v.  Anthony's  £x*rs  . 
Areher  and  Blatch 
Arnham  and  Cook 
Asbdown  and  Stileman 
AspiRall  and  Rashton 
AsMiiTtfiee  Company  (The  Royal  Exchange) 

cpul  Thornton 
Atkins  V,  Farr 


■p.  Kowe 
Atkinson  and  Grayson 


624 
S89 
104 
513 

fn 

570 
453 
453 
274 
356 
441 
178 

570 
116 
Sie,  513 

543 


B 


Baek  Vt  Andrews 
Bftekns  <mJ  Jesse 
Bagsbaw  v.  Spencer 
Baker^s  case 
Baker  and  Sonire 
Bamp&ekl  v.  ropham 
Banks  and  MiUs 
Barber  due/ Geaeb 

■  •  *gwf  Lea 
Bory  and  Stokes 
Barwi^e*8  case 
Battjn  and  Homer 
Bsjl^  and  Lamas 
Bttcberoftv.  Beaoheroft 
Beataon  v,  Hawortb 
Bccket  onJ  Chater 
Bcekler  v.  Newlaod 
Beck  with  onif  Ibbetson 
Beetling  am/ Key  nokU 
BenncUv.AUeoU 
.  Bennet  v.  Vade 

iJ  Greentide 


TotL 


114 

1C9 

547 

«7 

497 

192*306 
34S 
103 
516 
455 
166,167.169.173 
274 

512,  513 
539 

412.  418 
517 

306.315 

543 

530 

289 

52f .  571,  572 

18,19 


Berrington  and  Red 

Birch  V.  Wright 

Black  and  Fox 

Blake  and  Woodman 

Blatch  V.  Archer 

Blight  and  Loreacres 

— —  and  Mudge 

Bodington  and  Wilket 

Bonafous  v.  Walker 

Bond  V.  Hopkins 

Borlase  a7uf  Draper 

Bowerman  v.  Sy  bonra 

Bowles  and  Cone 

Boyer  and  WeymontK 

Brace  and  Pennoir 

Brady  v.  Cubitt 

Brandon  v.  Sands 

Bridge  and  Syers 

Broderick  v.  BrodertdC 

Brooman  and  lluxlop 

Brown  and  Fell 

Buckle  and  Cannel 

Backs  (Duke  of)  and  Philips 

Budgin  &  Wife  and  Chriu*s  Hospital 

Burt  an4  Clifton 


PACE 

49 
408 
418 
306 
274 
542 
$39;  547 
316 
50i 
348 
453 
381 
357 
426 
272 
381 
105 
570 
626 
539 
307 
383 
497 
384 
'kit 


Calvin's  ease 

Cannel  v.  Buckle 

Canterbury  (Archbishop  of)  v.  Willis 

Carrol  an</ Edwards 

Cart  V.  Rees 

Caryll  and  Hayes 

Chapman  and  Forth 

Chamock  and  Thompson 

C  hater  v,  Bccket 

Chaurand  v.  Angerstein 

Chesterfield  v.  Janssen  ^5, 

Child  and  Walmslcy 

Cliristie  and  Watson 

Christ's  Hospital  v,  Budgin  8c  Wife 

CUurke  a7td  Lord  Lexington 

V.  Periam 
■  I        r,  Sampson, 

3 


611.  He. 

393 

4 

S45.357 
109 
497 

903.551 

28 

517 

570 

526. 574 
103 
289 
384 
517 
575 
383 


0A8BS  ClTBD-KBRmSU  ,AUTHbRITIE&> 


Clarke  v.  Torion 

ondWride 

Clarksonv.  Haowaj 
Claton  V.  SimmoiMlf 
Clay  and  Smith 
Clerk  V,  Withers 
Clifton  V.Burt 
Cockioffv.  Pratt 
Coeksedge  o.  FanthaV 
Cole  V.  UtMtA 

—  V.  Gibson 
Coles  V.  Treoothiek 
CoUieroiMf  Elliott 
Collins  V.  Orifllths 

*        V.  PlammeF 
Collis  ts  Swainie 
Cone  Vw  Bowles 
Gook  V,  Ambam 
■      '  V,  Martjn 

—  tr.Torabs 
Cooth  V  Jaekaon 
Ciibitt  and  Bradj 
Cu«l  V.  Hatter 

Currier  and  Visoouatess  Pembivko 
Cunren  v*  Fleto^ 


PAGE 

569 

Ul 

$2$.  5$-%  S7i 

418 

2r4 
441 

573 
97 
273 
574 
570 
115 
308 
306 
104 
357 
356 
555 
516 
516 
3M 
103 
403 
$85 


Fremoult  v,  Dedire 

7AOK 

Fry  V,  Fom 

104 

e 

GaItoet».Haiiooek 

441 

5SS.  575 

Gaskin  ovu/Den 

942.5451 

Gawlerv.Wade 

4t 

Geaoh  v.  Barber 

lOS 

I9t 

Gibson  <»Mf  Cole 

674 

97.89 

^oodright.  Lessee  of  BaUh,  tJu  Rl* 

164.169 
695.  673 

Gott  OfiJ  romer 

Grayson  t^.  Atkinson 

^ 

Greenhill  v.  GreeuhitI 

Greenside  v  Benson 

ll«  10 

Greaor  v.  Molesworth 
Griffin  V.  Nanson 

'3tt 

596 

Griffith  oiu/TwUleton 

573 

Griffiths  oiufColtins 

506 

Grimes  v.  French 

555 

Guyon  ,aiuf  Townson 

418 

Gwyunev.  Heaton 

196.574 

DaTiesmdlCole 

DaTisv.  Topp 

Danrent  v.  Waltoa 

Dedire  and  i'Yemonlfr 

Den  V*  Gaskin 

DesbovTrie  otuf  Ptisey 

Difhton  oitcfLane 

Doe,  Leasee  of  Boweniiaa»  «.  Sy  boom 

Donne  v.  Lewis 

Draper  v.  fioriase 

Deneh  v.  Kent 


E 


^3 
441 
308 
316 
919,543 
598 
^13 
381 
441 
453 
43 


Hamilton  ami  OrmstOD  349.366 

— — —  (Dnke  oQ  fct  Wile  «.  Loinl  Mobun 

Hanoock  oik/ Galton  44| 

V.  Proud  t3 

595.  57^  574 

307 


Edwards  v.  Oarrol 
BlUoct«i,ColUer 
ty.WttsoD 
Ervbgv.  Peters 
Erans  v.  Uewellya 
••—■«.  Prosser 


^anihaw  ofufCoeksec^ 
Twrvand  Atkins 
Fell  V.  Brown 
FRmer  v.  Gott 
Fit2rqy  ofuf  Osmond 
Fteteher  and  Corweii 
FoUiott  V.  Ogden 
Ford  ami  Martin 
Forth  9.  Chapman 
FotthcrlTflrfWaakforJ 
Pox  vn  Bhkck 


345?.  357 
115 
418 

444 
573 
530 


Uanway  and  Clackson 
Ibrdbgham  v.  Nichola 
Ufrris  V.  f ngledew 
-<— mufSeilaok 
Haworth  and  fieatson 
fUyesv.  Caf7ll 
Heatheote  u  Paignon 
Heaton  and  Gwynne 
HendonimJ  Waller 
Heron  u  Henm 
UinofiJRose 
Hobbs  V.Norton 
Uobson  V,  Trevoe 
Hodgson  V  Ambrose 


519,  5IS 
419.  418 

497 

695.  S73,  5U 

S95.  574 

S19,  513 

574 
6E39*  559 

455 
3tt6.  M5 

547 


97 
116 
307 

a^.573 
573 
985 
618 
188 

903.551 
108 
418 


Hogan  an^Jeclnon    539,  540^  .541,  549,  643.  548 

HfMojid  The  King              -^  ■»    -?          ^^ 

Holman  8i  Robins  and  Taylor  |4 

HopUos  and  Bond  34^ 

Honie  V,  Meers  525 

Homer  v,  Battyn  374 

Horwood  and  Underbill  595.  574 

Hunter  oimT  Gibson  8t  JohMcm  Sf  99 

Hordom/Oweo  'S 

Harst*s  ease  479 

Hoxlop  V,  Brooman  539 


Ibb«tm«.Beokwitl| 
IniMMwand  Harris 
Irvine  one/ Peters 
Uerwood  cnulGfrtiide 


1^ 


466 
696.  Sf$ 


fMBA  qrraDKMitwi  ▲irraciitrnBs.) 


fAOB 


jMkm  ami  Coolti 
—9.  Hogui 

lontfClMiterfidd 
-  V.  Roe,  Letste  of  Peny, 


'     51$ 
5&^  540,  541,  54£,  543.  54S 

,  t<H 

305.  5S5.  574 

98 

169 

569.  574 

305.  384 

307 


llolegvortli  and  Gf  cgor 
Moore  V.  Maybow 
Mmlie  V.  Blight 
l|i«nay  v.  Mandy    , 


.N 


^v.  Squire  ^ 

Kent  mid  umth  43 

dea  V.  Stukeljr  407 

UiheteS?  263 

«——  oml  Bishop  of  WSnchestcp  104 

, V.  Knlsht  309 

KmamUr  and  fow^  305 


Naish  oni^ToarfiUe 
NanaoB  (tndGriSin 
Newland  and  Beekley 
■  xh  Shepherd 

Newman  v.  Newman 
Nicholfl  and  UanliDgham 
NUbett  V.Smith 
Norton  omfHobbs 
Nuttfliu*  Wright 


OgdenaiiJPolliott 
(^mtton  V  Hamili»o 
Osmond  V.  Fitzroy 
Owen  V'  Hard 


PACE 

348 

307 

599.  547 

106 


307 
526 

306.  315 
539 
169 
307 
49.  274 
453 

465.  CI  8 


611 

349.  355 

573 


itx.Bajljr 

DijAtOB 

^— ami  Wheatly 
Xaasdown  v  Lannowit 
Inmtmd  Jenkins 
Imnerand  Steed 
\jkv  Barber 


Lte  V.  i 
tsaeve 


i  V  Lenere 
l«wis  ofuf  Dfyine 
m         and  Lowndes 

. vPead 

l^ahtfCon  (liord)  v.  Clarkip 
liewoilyn  oail  Bfaas 
Xokcr  V.  Bolle 


l^nreae 


I V.  Blijsht 
Lowndes  V.  Lewis 
liOxdaleim^Eex 


1 1'.  ManatOD 
liMiD  aiui  Smith 
lfa«a«.  Qpinn 
MwUer  tr.  Miller 
Martia  «.  Pord 
ManjnamfCook 
Mayhow  and  Moore 
I  and  Home 
lOKa  Tristdft 


v.Smit|i 
oaJ  Master 


laidi^ii.  Sidebotham 

t(Lord)afuf  Dqkeof 


^t%  513 

5tS 
U  Paignon  fludHcatheoU 

c^  Peachy  and  %onng 
gg  Pead  and  Lewis 
ig  Peat  V.  Powell 

-j5  Pembroke  (VIseottntess)  v,  Comep 

jq4  Penn  und  Pry 

^g  Pennoir  v.  Braee 

^1  Periam  and  Clarke 

Qft7  Perry  am*  Jones 

Ss V.  Phelips 

2|7  Peterbovoogh  TLord)  v.  Germalt^ 

5.3  Peters  oitcfEnnDg 

J^.  «_ ti. Irrine 

/Ma  Phelips  011(1  Pernr 

SX  Philips  u  Uul^  of  Boeks 

TjX  Piekerell  and  Aggas 

Si  Piers  V.  Piers 

^^  Pitt  and  Rex 

Pluramer  and  Collins 
Popham  and  Bampfield 
Porter's  pase 

^     Porter  and  Seni^t 

**i  Powell  ti.  Knowler 
^  1^9  — s—  and  Peat 
14.  16  —         V.  Robins 

491 r— ondWatsoa 

^^*  Pratt  and  Cocking 

555  p,4eew.  James 

flw  Prichard  and  Williama 

5^5  Prosser  and  Evans 

497  Proad  and  Hancock 
348,  349.  ^5  Pttsey  r.  Desboavrle 

S74 

491 

348  o 

542  ^ 

HmdhonkWife 

57a,^DtBnan4Msra 


525. 


105. 


573,  574 
574 
575 
539 
403 
104 
272 
575 
384 
.384 
192 
444 
4C5 
384 
497 
524 
103 
189 
306 
192 
109 
412 
305 
539 
441 
539 
573 
104 
189 
530 
13 
525 


14.16 


CASES  CITBD^CBRITISH  AUTHORItlBS.) 


tAGE 

R 

Itadfonl  p.Wiltoo  307 

Rees  V,  Berriogtoa  49 

V.  Cart  109 

Re^Tes  on^  Rogers  503.  508 

Rex  V.  Loxdale  S06 

V.  Pitt  J  89 

Reynolds  u  Beerling  /  5d0 
Rich  and  Goodright,  Lessee  of  Baldly        165.  1 69 

Robins  (Uid  Powell  441 

lioe,  Lessee  of  Perry,  one?  Jone»  305.  384 

lios^rs  V,  Reeves  503.  508 

Kolle  and  Loker  104 

Hose  V,  Hill  539.  552 

Rowe  ofu/AlkiDt  H%  513 

Hoshton  V.  Asptnalt  178 

Kossel  and  Shaw  543 

Uutier  aind  Cud ,  103 

Ryalv.  Ryal  513 


^ACK 

Taylor  v.  Holman  k  RoUftt 

^ 

ThompsoD  V.  Charaoek 

Thornton  v.  The  Royal  Excliange 

Afsurance 

Company 

570 

Tombs  am/ Cook 

516 

Topp  and  Davis 

-       441 

Tourvlile  v.  Naish 

307 

Townson  v.  Guvon 
Trecothicka/tJ  Coles 

418 

570 

Trevor  and  Hobson 

306.  315 

TrisUm  V.  Melhuish 

497 

Turton  and  Clarke 

569 

TwisletQD  V.  Griffith 

573 

Underbill  v,  Horwood 


to.  574 


l^mpson  and  Clarke 
Simds  ait(/ Braadou 
Sclhiek  V.  Harris 
Seoat  V.  Porter 
Shaw  V.  Rossel 
Shepherd  and  Newland 

■  ■  ■      'm  V.  Shepherd 
Sherrington  v.  Smith 
Sidebotham  and  Mitchell 
Simmonds  and  Clason 
Simpao*  v.  Vaughaa 
Small  and  White 
Smith  t;.  Clay 

■  V,  Mann 
— ^-^  atid  Mild  may 

iwJNisbett 
■^  ■■■■  and  Sherringeoa 
3now  and  Stevenson 
Spencer  and  Bagshaw 
Squib  V,  Wyer 
Squire  v.  Baker 

■  and  Kemp 
Stanley  and  Jones     / 
Stoed  V.  Layiier 
Stevenson  v.  Snow 
Stileman  v.  Ashdown 
Stokes  V.  Barry 
Story  V,  Lord  Winder 
Stukely  atid  Kicu 
Swaine  andCoWis 
Syboom  (md  Bowemma 
^Ivester's  case 


T«imcr  tr.  Wile 


383 
105 

512,  513 
412 
542 
539 
384 

84$.  356 

64S.  547 
418 
526 

525.  574 

345 

169 

274 

49.  274 

348.  356 
413 
547 
109 
407 
348 
967 
12 
413 
441 
455 

U)i.S07 
497 
104 
381 
108 


Vade  and  Bennet 
Vaughan  and  Simpson 


52J.  57J,  572 
526 


w 


Wade  omf  Gawler 
Walker  and  Bonafool 
Waller  v,  Hendon 
Walmsleyv.  Child 
Walton  andDwwent 
Wankford  v.  Fottherly 
Watson  v.  Christie 
'  V.  Powell 

Weymouth  v.  Boyer 
Whaley  and  WingfieW 
Wbeatley  v.  Lane 
White  V.  Small 
Wigg  V,  Wm 
Wilker  v.  Bodington 
Williams  v.  Prichard 
Willis  and  The  Arehbishop 

1».  WiUis 

Willoaghby  and  Woodman 
Wilson  and  Elliott 

am/ Radford 

Winchester  (Bishop  of)  v, 
Windsor  (Lord)  and  Siory 
Wingfield  V.  Whaley 
Wise  oim/ Tanner 
Withers  onrf  Clerk 
Woodman  v,  Blake 

V,  Willoaghby 

Wridc  V.  Clarke 


Wright  and  Birch 
——  V,  Nutt 
^^     .    — '—  V,  Wright 
599«  543  Wycrimif  Sqaib 


43 

504 

512,  513 

103 

308 

108 

289 

539 

426 

407 

14 

Bp.  574 

307 

316 

Of  Cantei^rir  4 

'    512 

192 

41» 

307 

Kniglft  104 
104 
497 
539.  543 
274 
306 

ia2 

441 

408 

465.  618 

806.  315.  543 

109 


CASES 


ARGUKD  AND  DETERMINED 

IN   THK 

SUPREME  COURT  OF  APPEALS 


VIRGINIA: 

At  the  term  commencing  in  March,  1810. 

19   THE   THXRTT-FOURTH   TEAlt   OF   THE   COMMONWEALTH. 

JiFDGss,  WILLIAM  FLEMING,  EsquiRE,  President. 
SPENCER  ROANE,  EsqpiRE. 
ST»  GEORGE  TUCKER,  Esquire* 

Attornet-Gekeral, 
PHILIP  NORBORNE  NICHOLAS,  EsqjJXRE, 


Gordon^s  Administrators  against   The  Justices  of  Argued  &tiiie 

T^     J     .   ,  October  ttrm^ 

Frederick.  i8oi>. 


IN  this  case,  the  decision  of  the  Court,  in  Braxton  v«     It  it  neeea- 

Winslow^  (1  Wash.  31.)  was  reviewed ;  doubts  having  been  judpnent    a- 

entertained  whether  the~  position   there  kid  down,  **  that  fj^f  or  ^^ 

the  plaindiF  must  shew,  by  an  action  brought  against  the  ^clT^^- 

executor,  that  he  was  a  creditor,  and  must  prove  by  an  ac-  JUj^^*  ^' 

tion  airainst  the  executor  and  the  verdict  of  a  Jury,  that  means  of  a 
°  .  *ec9nd   soit, 

he  had  comniitted  2l  devastavit^'*  htiott  an  action  could  be  before  an  ac* 
maintained  on  the  administration  bond,  was,  under  the  maintained  on 

•Vmt    t  a  tlie    adniioia- 

^^^  *•  ^  (ration  bond. 
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Marcb^    actual  ca»€  then  before  the  Court,  to  be  understood  as  re** 

-^0-^^^'  quiring  an  action  of  debt  suggesting  a  devastavit^  before  aa 

Gordon'!  Ad-  action  could  be  maintained  against  tht  securities  of  the  exe- 

minutratort  ,  ^ 

V.         cutor  or  administrator :  in  short,  whether  three  suits  were 

Jnstioetof  -  *        .  .  i  »     .   . 

Frederick,  necessary ;  1st.  A  suit  against  the  executor  or  admmistra- 

tor,  as  suchj  to  establish  the  amount  of  the  debt  due  from 
the  te«tator  or  intestate  ;  2dljr«  A  suit  against  the  executor 
or  administrator,  suggesting  a  devastavit^  and  a  verdict  zxiA 
judgment  therein  for  the  plaintiff;  and,  Sdly.  An  action 
on  the  administration  bond. 

This  was  an  action  of  debt  brought  in  the  County  Court, 
in  the  name  of  the  Justices  of  Frederick^  at  the  instance  of 
N.  Cartmill^  against  the  administrators  of  Gordon  and 
their  securities,  in  the  administration  bgnd*  The  plead- 
ings disclosed  a  former  judgment  recovered  by  the  relator 
(Cartmilf)  against  the  administrators,  on  the  pleas  of  pay'^ 
mentj  and  fully  administered;  hut  it  did  not  appear  that 
there  had  been  any  intermediate  suit ^xing  a  devastavit. 
The  Jury  found  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court,  ^  whether  an  action  on  the  adminis*' 
tration  bond  could  be  maintained,  without  shewing  in  evi- 
dence, in  such  action,  a  judgment  i/r  an  action  of  devas- 
tavit  against  the  administrators.'*  The  County  Court  gave 
judgment  for  the  defendants,  which,  on  appeal  to  the  Dis- 
trict Court,  was  reversed ;  and  from  that  judgment  of  re* 
versal,  the  defendants  (the  administrators  and  their  secu- 
rities) appealed  to  this  Court. 

Williams  J  for  the  appellants,  relied  on  the  case  of  Brax- 
ton v«  Wtnslowj  (1  Wash.  31.)  recognised  in  Callr.  Stfffiny 
(1  Co//,  333.)  as  having  setded  the  point,  that  an  action 
cannot  be  sustained  on  an  administration  bond  without  a 
previous  suit,  Jiocing  a  devastavit^  against  the  executor  or 
>>  I  Ben,  k  administrator.  By  a  note  to  Turner  v.  Chinn^(a)  it  ap- 
*1Iunf.  Si'  pears,  that  the  Judges  consented  to  reconsider  the  case  of 
Braxton  v*  Winslow;  but  no  opinion  was  expressed  on  the 


Lt  the  SAA  Yemr  if  the  Commonwealth.  3 

fOiasL    The  question  is,  Aerefore,  not  influ«nced  by  irint    Uarom, 
fell  from  the  bench  in  the  last-mentioned  case.  s.^^v^^  * 

But  an  additional  reason  may  be  gii^sen  why  a  previous  GordoA't  Ad 

.  ,  miaiiCrttairf 

suit  IS  necessary  agamst  the  executor  or  administrator,  to         v. 
establish  a  ikpastavit^  before  an  action  is  brought  against   f>^^if 
the  aecurides.    The  law  declares,  that  no  security  for  an  — — — 
executor  or  administrator  shall  be  chargeable  beyond  the 
assets  of  the  testator  or  intestate,  on  account  of  any  omis* 
sion  or  mistake  in  pleading,  of  the  executor  or  adminis- 
trator.(a)      It  is,  therefore,  reasonable,  that  the  amount  M   *  ^: 

^   ^  Code,  p.  Its, 

of  assets^  wasted  by  the  executor  or  administrator,  shoidd  s.  S3. 
be  ascertained  by  the  verdict  of  a  jury,  before  the  securi- 
ties  are  called  on. 

Mtmfordj  for  the  appellees,  observed  an  omission  in  the 
judgment  of  the  District  Court*  I'hey  had  failed  to  enter 
such  judgment  as  the  County  Court  ought  to  have  render- 
ed; but  this  Court  might  supply  it,  as^was  done  in  Mantz 
V.  Stndky»(J{)  The  judgment  reversing  that  of  the  Coun-  ©^/^  ^ 
ty  Court,  being  correct,  should  ^^sofar^^  be  affirmed;  and 
the  appellees,#in  that  event,  should  recover  their  costs, 
^*  being  the  party  substantially  prevailing^" 

In  this  case  the  verdict  was  general  in  favour  of  the 
plaintiffs,  as  to  every  thing  in  controversy  between  the 
parties,  except  the  point  submitted  to  the  Court,  which 
tvas,  ^^  whether  an  action  ^o«i  the  administration  bond  could 
be  maintained  without  shewing  in  evidjL:nce,  in  such  action, 
a  judgment  in  an  action  of  devastavit  against  the  adminis- 
trators." On  such  a  verdict,  every  fact  or  circumstance, 
which  (independendy  of  the  implied  finding  that  no  judg- 
ment had  been  obtained  in  an  action  of  devastavit^  could 
justify  a  decision  in  favour  of  the  plaintiff,  must  be  un- 
derstood to  have  been  proved  to  the  Jury.(c)     We  have,  U)  Ford  ▼. 

T;    '   r  -1.  1.        •        u  •    •     1        ,     Gardner,    I 

therefore,  a  right  to  presume  that,  m  the  ongmal  ^yniHenMMtmf. 
brought  to  establish  the  debt,  a  verdict  was  found  against  ^^' 
the  defendant  on  an  issue  joined  on  the  plea  of  plene  ad- 
fninistravit,  by  which  verdict  it  was  asf  ertaijied,  that  he 
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Marcv,    4aii a#^l^  sufficient  to  satisfy  the  pUrihtiff'f  claim;  that 


1810. 


(judgment  being  entered  accordingly)  a  writ  cA  fieri  fa- 

Gordon's  Ad-  cMW  issued,  and'  was  returned  mdla  btjna.    The  question 

▼.         propounded  by  the  Jury  to  the  Court  was,  whether,  after 

Frederick.    ^  ^i^  l^d  been  done,  it  was  necessary  for  the  plaintiiF  to 

"  obtain  another  judgment,  in  an  action  suggesting  a  deoas'^ 

tavrt^  before  he  could  bring  suit  on  the  administration 

bond?  On  which  question,  I  contend,  the  decision  of  the 

County  Court  was  erroneous. 

The  devastavit  WK8  sufficiently  fixed  by  the  proceedli^gs 
in  the  first  action  ;  so  far,  indeed,  that  the  sheriff,  instead 
of  returning  nulla  bona^  might  have  returned  a  devastavit 
positively ;  in  which  case,  "  the  plaintiff  might  have  had 
execution  immediately  against  the  defendant  by  capias  ad 

^rac^933*  ^^^i^fociendum^  or  fieri  facias  de  bonis  proprii$*\d)  The 
Sheriff  having  neglected  to  do  this,  the  plaintiff's  remedy, 
in  England^  would  have  been  "  by  scire  fieri  inquiry,  or 
action  of  debt  upon  the  judgment  suggesting  a  devas^ 

(6)  /Wdial9,  tavity\b)  it  being  very  questionable  whether,  in  that  coun- 
try, an  action  can  be  brought  against  an  administrator  on 
tlie  administration  bond,   assigning  a  devastavit  as  the 

(c)  ToUer^s     breach  of  the  condition  ;(c)  and  it  being  certain  that  no 

cutort,  38a.  bond  and  security  is  there  required  of  an  executor*  The 
not  exhibiting  a  true  inventory  or  account,  it  seems,  may 

(rQ  Ibid,  be  assigned  as  a  breach ;((/)  and  in  the  case  ol  The  Archbt^ 
shop  of  Canterbury  v.  Willis^  1   SalL  ftS\.  pL  Z.  cited  In 

(c)  TiUe  J?x-  2  Bdc.  Abr.  p.  409.  Dublin  edit.(e)  a  suit  was  maintained 

{E.  11.)  on  the  bond,  at  the  instance  of  a  creditor^  who  assigned  as 
a  breach  xht  failing  to  pay  him  his  debt.  But,  whether  the 
last*mentloned  action  could  have  been  supported,  if 
the  defendant  had  made  a  proper  defence,  is  doubtful,  the 

{/)  See   the  authorities  being  contradictory. (/) 

TflSrf  p!t8s.  I^  ^^^  countrj',  the  proper  remedy  appears  to  be  an  ac- 
tion on  the  bond,  which  our  act  of  Assembly  directs  to  be 
given  by  executors  as  well  as  administrators;  the  object  of 
that  act  appearing  to  be  to  substitute  the  action  on  the  bond 
for  debt  suggesting  2i  devastavit;  since  both'i  successheh/y 


A  the  34«6  Year  qfthe  Commonwealth.  5 

in  the  9ame  casti  arecvidetitty  9UperJtuom*  The  bond  may    ^"^fg"* 
be  put  in  siut  £or  the  benefit  oi  any  person  injured ;  the   v^-v^x./ 
dewMaxnt  may  be  assigned  as  a  breach  of  the  condtticm  ;  ^Jj^^^^' 
and  the  pbintifF  is  bound,  in  that  suit,  to  prove  every  cir-         ▼. 
edmstance  which  it  is  incunabent  upon  him  to  prove  m  the    Predmiok. 
oiher.  - 

But  the  case  of  Braxton  v.  Wimlow{a)  is  relied  upon  (a)  i  Wath, 
as  establishing  the  position,  that  both  actions  are  neces* 
aary.  That  case  has  been  frequently  misunderstood ;  and, 
in  the  present  instance,  is  misapplied.  The  language  used 
by  die  Court  (as  expressed- by  the  reporter)  was  imfbrtu- 
'  nately  equivocal  and  inaccuratei  but  plain  enough,  when 
construed  (as  it  ought  to  be)  with  reference  to  the  sub- 
ject matter  before  them.  The  suit  having  been  brought  on 
the  administration  boudyxvithcut  any  previous  action  against 
the  executor,  the  Court  decided,  (with  great  propriety,) 
that  a  previous  action  should  have  been  brought  to  esta^ 
hBsh  the  debt ^  zAdJix  the  devastavit;  but  they  did  not  mean 
to  decide,  that  two  such  actions  were  necessary.  If  the 
latter  had  been  their  meaning,  it  would  not  have  been  au- 
thorittf;  because  the  case  then  under  consideration  did  not 
call  for  a  decision  of  that  point ;  for  the  principle  is  well 
settled,  that  opinions  of  Judges  are  authority,  so  far  as 
they  apply  to  the  cases  a%Lial}y  before  them,  and  no  farther. 

The  dictum  that  an  executor  shall  not  be  presumed 
guilty  of  a  devastavit  till  it  is  found  against  him  by  a  ver- 
dict^  seems  to  have  been  pronoimced  obiter  only,  without 
being  requisite  to  the  decision  of  that  case.  But,  even  ad- 
mitting it  correct,  it  does  not  foUow  that  a  verdict,  in  an 
action  suggesting  a  devastavit^  was  intended  by  the  Court ; 
it  might  be  equally  effectual,  and  adequate  to  the  purposes 
of  justice,  if  rendered  on  an  issue  joined  on  the  plea  of  • 
plene  administravit  in  the  original  action^  and  coupled 
with  a  subsequent  fieri  facias^  and  return  of  nulla  bona. 

The  case  appears  to  have  settled  nothing,  but  that  a  de- 
vastavit  ought  to  hejlxed^  before  an  action  can  be  main- 
tained on  the  administration  bond.     This  question  still  re- 
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MA^ftcRf    curs,  what  is  refuuiU  to  ^x  a  devcit&oit  f  Aad  this  U 
answered,  by  the  attthorilies  dready  cited,  as  weU  as  by 


Gordon's  Ad-  the  reason  of  the  thing,  that  a  devastavit  vijixtd^  whenever 
V.  it  judicially  appears,  by  the  executor^s  own  admission)  or 
Fred^Hck.  ^^  finding  of  a  Jury,  thgt  he  had  assets^  and  by  the  reti^m 
*■"■*—"■'*"■  of  a  sworn  officer,  that  he  had  wasted  or  concealed  them^ 
The  truth  of  the  return  nu^,  indeed,  be  controverted  by 
the  defendant  in  the  action  on  the  bond  ;  but,  prima  facie^ 
it  fixes  die  devastavit  sufficiendy  to  warrant  the  action. 
The  same  defence  may  be  made,  and  the  same  evidence  is 
admissible  on  both  sides,  in  die  action  on  the  bond^  as  in 
that  suggesting  the  dev^sta:uit.  For  what  purpose,  then, 
(but  for  the  benefit  of  lawyers^  should  three  actions  be  re- 
sorted to,  when  two  are  sufficient  ?  If  it  be  said  ^^  for  the 
protection  of  the  securities^  who,  not  being  parties  to  the 
first  action,  ought  not  to  be  bound  by  a  judgment  impro- 
perly or  coUusively  obtained  against  their  principal ;"  I 
answer,'  that  neither  are  the  securities  parties  to  the  action 
suggesting  the  devastavit.  Evtry  objection,  therefore,  to 
a  suit  against  them  in  the  second  instance,  applies  equally 
in  the  third. 

The  act  of  AssemUy  in  favour  of  securities,  (referrecl 
to  by  Mn  Williams^)  cannot  have  the  effect  of  preventing 
an  action  on  the  bond ;  the  plain  intention  of  that^tt  being 
to  provide  that,  notwithstandmg  any  omission  or  mistake 
in  pleading,  of  the  executor  or  administrator,  the  securities 
(under  the  plea  of  conditions  performed)  may  avail  them- 
selves of  any  defence  to  which  their  principal  might  have 
resorted  on  the  plea  oi  JuUy  administered.  Its  meaning 
cannot  be  that,  if  the  executor  omit  to  make  a  proper  de» 
fence,  or  be  guilty  of  a  mistake  in  pleading,  no  action  shall 
lie  against  his  securities  until  a  second  action  (in  defend- 
ing which  he  may  be  equally  negligent  or  unskilful) 
shall  have  been  brought  against  himself.  Much  less  can 
it  mean  that  no  action  shall  lie  against  his  securities,  in  a 
case  in  which  the  executor  has  positively  admitted  assets, 
.  or  a  Jur}'  have  found  that  he  has  enough  to  satisfy  the  plain*> 
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tiff's  claim,  and  thereujxm  it  appears  he  bas  Wasted  or  ooih    MABcag 
ceakd  them,  so  that  a  writ  of  fertfadaa  couU  not  be  k«   s^^-v^ 

Tied  apon  them.  Gordon*!  Ad^ 

Bunittnton 

Ckir*  ado*  vuk*  ▼• 

JaiUcef  oC 
Frederick. 


Monday^  26th  March^  1810.     The  Judges  delivered'  '    '  "" 
their  opinions. 

Judge  Tucker.  This  v^as  an  action  upon  an  adminis** 
tration  WaA  against  the  administrators  and  their  4ecuritiea 
for  a  devoBtavitj  in  which  it  was  contended  to  ibe  necessifiy 
to  review  the  decision  of  this  court,  in  the  case  of  Brax- 
ten  V.  yustices  of  SpotUtyhania  Courts  1  Wa$h.  31. 

The  declaration  (which  is  alleged  to  be  at  the  instance 
of  Nathaniel  Cmrtmill)  is  in  the  usual  form  of  a  declaration 
on  a  bond  for  the  payment  of  money;  the  defendants 
(without  demanding  oyer  of  the  condition  of  the  bond) 
pleaded  ^'otn^/y  conditions  performed  and  plene  administra^ 
vit.  If  this  plea  be  regarded  as  the  plea  of  the  admimetra* 
torsy  it  might  have  been  objected  to,  and  ought  not  to  have 
been  received ;  as  the  plea  of  the  securities^  it  was  either 
an  absurdity,  or  implied  in  the  former  plea  of  conditions 
performed.  The  plaintiffs,  however,  without  objecting  or 
demurring(a)  to  the  plea,  replied  that  they  ought  not  to  be  (a)  See  s 
precluded  from  having  their  action  aforesaid  against  the  .  '  ' 
8»d  defendants,  (at  the  instance  of  the  said  Cartmill^  by 
any  thing  in  their  plea  alleged  ;  because  they  say,  that  the 
defendants,  the  administrators^  did  not  cause  to  be  made  a 
true  and  perfect  inventory  of  the  goods,  &c.  of  the  de- 
ceased idiich  came  to  their  hands,  and  did  not  exhibit  an 
account  of  the  same  to  the  Court  of  Frederick^  when 
thereto  required;  and  did  not  faithfully  administer  the 
said  goods  and  chattek  in  this ;  that  the  adminbtratcHv 
aforesaid  did  not  pay  the  amount  of  a  judgment  obtained 
in  the  said  Coukt  by  N*  Cartmill  aforesaid,  plaintiff  agaunst 
the  said  defendants,  for  die  sum  of  72L  &c.  in  which  suit 
the  ^id  administratorspleaded  payment  undplene  admhuS' 


8  Supreme  Court  of  Appeals. 

MAncH,    tramt;  aod  becituse  the  said  admmistnuon  have  wasted 
s^->0^n^^  the  esute  aforesaid ;  and  this  they  arc  ready  to  verify,  and 
Got^^J^^J*  pray  that  the  same  may  be  inquired  of  by  the  country,  and 
T.         the  defendants  likewise.    The  Jury  found  for  the  plaintiff 
Frederiek.    the  debt  in  the  declaration  mentioned,  to  be  discharged  by 
"-"**■""*"  the  payment  of  the  amount  of  the  judgment  in  the  replica- 
tion mentioned,  ^  if  the  Court  should  be  of  opinion,  that 
an  action  on  the  administration  bond  aforesaid,  can  be 
maintained  without  shewing  in  evidence  in  such  actipn,  a 
Judgment  in  an  action  of  devastavit  against  the  said  admi- 
nistrators, yphn  Kingan^^  &Pc.  *.*  otherwise  they  find  (or  the 
defendant."    The  County  Court  gave  judgment  for  the 
defendant*    The  District  Court  reversed  that  judgment, 
with  costs  both  in  the  District  and  County   Court ;  but 
without  adding  such  judgment  as  the  Cpunty  Court  ought 
to  have  rendered.     Mr.  Munford^  for  the  appeUees,  on  the 
{^  «  Wen.  b  authority  of  Mantz  v.  Hendley^{Q)  admitted,  that  this 
'^'''  omission  was  an  error  in  the  judgment  of  the  District 

Court,  which  this  Court  might  amend*     The  case  of  Bibb 
(*)  1  Wa^  V.  CautAorney(b)  and  what  was  said  by  Judge  Pendkton^{c) 

(c)  I  Co//,     "*  the  case  of  Cabell  v.  Hardwtckey  are  additional  autho- 
^^*  ritics  in  favour  of  Mn  MunfonPs  concession ;  and  shew 

what  kind  of  judgment  the  Courts  ought  to  pronounce  in 
suits  upon  executors*  bonds,  where  the  plaintiflfs  may  be 
entided  to  a  judgment. 

But  we  are  called  upon  by  the  counsel  for  the  appellees 
to  review  the  decision  of  the  Special  Court  of  Appeals  in 
the  case  of  Braxton^  Executor  of  Claiborne^  against  Wins- 

(d)  1  ffath,  low  and  Others^  Justices  of  Spottsyhania  County^{d)  which 
^^*  was  an  action  of  debt  brought,  as  in  the  present  case,  upon 

an  executor^s  bondy  against  the  securities,  to  subject  them 
to  the  payment  of  a  bill  of  exchange.  The  suit  was  in- 
stituted upon  the  bond  at  the  instance  of  the  endorsor  of 
the  bill  of  exchange  against  the  executor's  securities,  with- 
out having  previously  obtained  a  judgment  against  the  ex- 
ecutor upon  the  bill  of  exchange:  here  the  two  causes  dif- 
fer J  the  relator  in  the  present  case  having,  previously  to 


In  the  34th  Year  of  the  Cmnmomvealth^ 
Ibe  commencement  of  this  suit,  obtained  a  judgment  (as  is     MAmcv, 


iggeated  in  the  replication)  against  the  administrators  for 


isio. 


Ae  sum  of  72/.  to  be  discharged  by  the  payment  of  S6A  Gonion's  Ad- 
widi  interest  and.  costs.     But,  whether  this  judgment  was  v. 

against  them  personally^  or  for  a  debt  of  their  intestate,  or    f^fd^fck. 
ipriietfaer  Aey  were  chargeable  by  that  judgment  de  bonis  " 

froprHs^  or  only  de  bonis  testaioris^  we  are  left  in  the  dark 
by  the  replication.  But  this,  perhaps,  may  be  aided  by 
Ae  verdict.  I  stiall  therefore  pass  it  over  for  the  present. 
To  return  then  to  the  case  of  Braxton  v.  Winshw* 

Aftef  oyer  of  the  bond  and  condition,  the  defendants 
(securities)  pleaded  conditions  performed :  the  replication 
traverses  the  plea,  and  charges  a  breach  in  the  non-payment 
of  the  bill  of  exchange,  which  was  protested,  of  which  the 
executor  had  notice,  but  had  not  paid  it ;  having  paid  debts 
•f  inferior  dignity  after  such  notice,  and  wasted  the  assets* 
The  defendants  rejoined,  and  by  protestation  say  the  exe- 
Qxxtor\i2i'^not  -wasted  the  assets.  The  Jury  foimd  that  there 
wa3  1,114/.  due  to  the  relator  upon  the  bill  of  exchange, 
mtd  that  the  executor  had  wasted  the  assets  /  and  judg* 
ment  was  entered  for  the  penalty  of  the  bond,  but  to  be 
discharged  by  the  payment  of  1,114/.  as  to  this  breach* 
From  this  judgment  the  defendants  appeakd. 

Two  questions  were  submitted  to  the  Court.  The  ficat 
it  is  unnecessary  to  notice ;  the  second  was, 

^  Whether  the  action  could  be  maintained  before  a  judg- 
ment first  had  by  the  plaintiff  against  the  representatives 
^f  the  debtor^  and  ai)  execution  a|id  return  of  nulla  boncu^^ 

The  Court,  in  the  discussion  of  this  question,  ia  report- 
ed to  have  said,  *^  The  true  question  is,  has^the*rolator 
brought  himself  within  the  act ;  or,  in  other  words,  does 
it  appear  from  this  record,  that  he  is  a  party  injured  within 
the  words  and  qieaningof  the  act.  A  man  who  claims  as  a 
creator ^  and  means  to  take  the  benefijl  of  this  act,  [1748, 
c  3.]  must  shew  himself  to  be  a  creditor  i  that  the  testator 
left  assets;  that  they  came  to  the  hands  of  the  executor; 
^at  there  was  a  su^iency  to  discharge  his  demandi  or  so 

Vol.  K  « 
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MARcflt,    much  thereof,  a&er  passing  debts  of  higher  digidly;  and 

y^-^f^  ^t  theexecutorhzB  wasted  the  assets.    Without  this  cm^ 

Gonion'ft  Ad-  currcfice  there  is  no  injury  done  hinif"    The  report  pro* 
jBUBiftratort  ,      . 

T.    -     ceeds  thus : 


f^ 

Fraderick.        ^  Anattempt  was  made  at  the  bar  to  shew,  thattfaepay* 

ing  of  debts  of  an  inferior  digni^,  firsts  was  of  itself  a 
devastavit;  and  that  a  ikvastavit  for  ever  so  trifling  a  sum, 
renders  the  executor  liable  for  the  whole  demand,  altfioug^ 
assets  to  die  twentieth  part  never  came  to  hb  hands.  Bui 
neither  reafon  fwr  authority  warrant  this  doctrine;  for, 
tarely,  if  there  be  a  sufficiency  of  assets,  it  is  of  no  conse- 
quence in  what  order  diey  are  paid.  But  the  person  who 
means  to  make  use  of  this  act  must  shew  himself  to  be  a 
creditor  in  the  usual  course  of  law.  R  is  not  enough  to 
produce  a  mere  document  of  a  debt ;  he  mmlfrst  institute 
a  suit  against  the  executor  or  administrator,  because  it  is, 
in  the  first  instance,  a  (Sspute  between  creditor  and  debtor^ 
whether  or  no  a  debt  actually  exists ;  a  dispute,  which  the 
securities  to  such  a  bond  (who  are  strangers  to  the  contract) 
are  by  no  means  competent  to  manage.  It  is  a  principle 
of  universal  law,  that  both  parties  shall  be  heard.  Let  us 
put  thb  case:  suppose  Am  binds  himself  in  a  bond  to  B»  to 
pay  him  whatever  sum  C*  owes  him,  (B*);  now,  before  a 
forfeiture  is  incurred  by  A,  must  not  B.  first  prove  the 
ium  that  C.  actuaBy  owes  him?  Mr.  Waller^  (the  relator,) 
therefore,  ought  to  have  shewn,  by  an  action  again^  die 
executor,  that  he  was  a  crf^tor.^ 

Thus  for  the  relator  in  the  present  case  (if  the  breach  be 
sufficiently  assigned  in  the  replication)  may  be  said  to  have 
proceeded.  He  has  alleged  that  he  has  obtained  a  judg« 
ment  against  the  adminbtrators ;  and  I  will  st^pose  it  to 
be  for  a  debt  due  from  their  intestate* 

The  Court  proceeds  thus.  ^*  He  (the  relator)  ought  to 
have  shewn  by  his  action  against  Moore^  the  executor^  that 
he  had  committed  a  devastavit;  a  suggestion  ofsi  devastavit 
may  be  likened  to  a  criminal  prosecution,  and  an  executor 
shall  not  be  presumed  guilty  of  a  devastavit  till  it  H  found 
against  him  by  a  ver^Sct.*^ 
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Here  then  we  are  broagbt  to  the  inqairy,  by  what  covrae     UAncn, 
tfi  ffrooeei^g  itus  fact  mtiy  he  fmnd  against  imexec^  v^*^^ 

a  VtnSgt*  Gordon*!  Ad- 

Anciently,  if  the  sheriff  returned  nulla  bona^  and  riao         t. 

^  a  dtwutaoit  to  a  feri  facias  de  bonis  testatoris  sued  out  on    jj^^n^ 
a  judgment  obtained  against  an  executor^  it  was  sometimes  ^— — 
Ac  practice  to  sue  out  a  capias  ad  satisfaciendum  against 
Ike  executKMT ;  en*  a  fieri  facias  de  bonis  froptns.    But  the 
better  and  more  frequent  method  was,  to  sue  out  a  sdre 

facias^  and  obtaih  an  award  of  execution  before  issuing- 
iBac  fieri  facias  de  bonis  propriis*  But  the  most  usual  prac* 
tice  upon  the  Sheriff's  return  of  nulla  bona  td  z  fieri  facias 
de  bonis  testatoris^  was  to  sue  out  a  special  writ  of  fieri 

ficias  de  bonis  testatoris,  with  a  clause  therein,  et  si  tibi 
ctmstare  poteritj  that  the  executor  had  rvasted  the  goods, 
dien  to  levy  de  bonis  propriis.  And  this  we  are  told  con- 
tinued to  be  the  practice  of  the  King's  Bench  until  the 
time  of  Charks  h ;  but  in  the  Common  Pleas  a  practice 
bad  prevailed  in  early  times  npon  a  suggestion  in  the  spe- 
oal  writ  of  fieri  facias  of  a  devastavit  by  the  executor,  to 
direet  the  Sheriff /^  inquire  by  a  Jury  whether  the  executor 
badtcv^^^^the  goods,  and  if  the  Jury  found  he  had,  then 
a  scire  facias  was  sued  out  against  him ;  and,  unless  he 
made  a  good  Atknce  thereto,  execution  was  awaMed^i^ 
ioms  propriis,  which  practice  was,  about  the  time  of 
tSutttes  I.  recommended  by  the  Court  of  King's  Bench  to 
be  adopted  in  that  Court  likewise.  It  afterwards  became 
die  practice  of  both  courts,  for  the  sake  of  expedition,  to 
incorporate  tfie  fieri  fiicias  inquiry,  and  scire  facias  into 
one  writ,  thence  called  a  scire  fieri  inquiry  *  This  writ  re- 
cites the  fieri  factat  de  bonis  testatoris  sued  out  on  the 
judgment  against  the  executor,  the  return  of  nulla  bona  by 
llie  Sheriff,  and  then  suggesting  that  the  executor  had  sold 
and  contfertedAG  goods  of  the  testator  to  the  vahie  of  the 
debt  and  damages  recovered,  commands  the  sheriff  to  levy 
tile  smd  debt  and  damages  of  the  goods  of  the  testator, 
in  Ae  hands  of  the  executor,  if  they  could  be  levied  there- 
of;  but,  if  it  should  appear  to  him,  by  the  inquisition  of  a 
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March»     Jury^  that  the  executor  h^A  wasted  the  goods  of  the  testa-^ 
y^^^^^r^    ^^^^  ^^^  ^^  SheriflF  is  to  warn  the  executor  to  appear,  &c.(a) 

Gordon's  Ad-  And  if  the  Sheriff  omits  to  give  notice  to  th<;  defendant  of 
niiuistratora     i.«  *.  .  ,,....  , 

V.         the  time  the  writ  is  to  be  executed,  the  mqmsition  may  be 

?re^^ict^  set  aside  for  that  cause.(*)    And  this  practice,  we  aretold, 

(a)See  UuTt  '*  ^^^  frequendy  adopted  in  England;  but  in  this  country 

■S**-^*-^^-  no  case  of  the  kind  has  occurred  within  my  own  expc- 

(b)  2  Lord        .  ^  . 

Mimfm.  1382.  nence.     But  the  most  usual  mode  of  proceeding,  even  m 
ner    V  St^  England^  is  by  action  of  debt  upon  the  judgment,  suggest* 
^'  ing  a  devastavit^  which,  /We  are  told,  was  substituted  in 

fe)  «Lord    lieu  of  the  proceeding  by  scire  fieri  inquiry. (c)   Theybtm- 
dation  of  this  action  is  a  judgment  obtained  against  the  ex* 
ecutor.     A  judgment  against  an  executor  or  administratoi^ 
whether  by  default,  (that  is,  by  neglect  ajier  an  appear- 
ance, for  in  England  no  judgment  can  be  in  a  personal  ac« 
(</)  t  Lord     ^^^  without  appearance, )( (/)  or  upon  demurrer^  or  upon  a 
J  A&f  Cm.  verdict  on  any  plea,  pleaded  by  the  executor,  except  pkne 
M^  administravit,  or  admitting  assets  to  such  a  sum,  et  riem 

ultra^  is,  in  England^  (and  perhaps  in  this  country  before 
the  act  of  1806,  c.  21.)  conclusive  upon  /tim  that  he  has 
assets  to  satisfy  such  judgment.      But  our  act  of  1792,  c* 
(9)  1  Heu.     92.  s.  S3*(e)  declares,  that  no  security  for  any  executor  or 
'  ^'      '  administrator  shall  be  chargeable  beyond  the  assets  of  the 
testator  or  intestate,  by  reason  of  any  omission  or  mistaic 
in  pleading,  or  false  pleadings  of  such  executor  or  adminis^ 
traton     The  effect  of  this  provision,  as  it  relates  to  the  s^ 
curities^  I  shall  consider  hereafter^    Indeed^  if  the  execn- 
tor  or  administrator  plead  either  a  general  or  specisi  plen€ 
adminhtravitj  it  is  now  held,  'that  he  is  only  liable  to  the 
(/)  8  ITiiM.   amount  of  the  asseu  proved  to  be  in  his  hands ;(/)  though 
Armtron^,  ^'  the  case  was  formerly  taken  to  be,  that  if  any  assets,  how- 
ever smaUy  were  proved  to  be  unadministered,  the  plsdntiff 
was  entitled  to  recover  his  whole  demand  from  the  execu- 
tor:  so  that  now  a  judggtient  against  an  executor  on  a  ver- 
dict upon  plene  administravity  is  only  an  admission  of  &&• 
sets  to  the  extent  of  assets  which  may  be  proved  to  be  in 
lib  hands.    If,  therefore,  upon  ^  fieri  facias  de  bonis  testa^ 
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toris^on  ajudgment  obtained  against  an  executor  by  either    March, 


tsto. 


of  the  ways  above  mentioned,  either  no  goods  can  be  found, 
which  were  the  testator's,  or  not  sufficient  to  satisfy  the  de-  Gonion'a  Aii- 
fiaand  j  or,  (which  is  the  same  thing,)  if  the  executor  xvtU        v. 
liot  expose  them  to  the  execution,  that  is  evidence  of  a  de*   Frederick! 


vastavH*  And  the  English  authorities  in  general  seem  to  ""'  ""^ 
conaider  it  as  conchtsivei  but  Serjeant  WUliumSy  in  his 
note  <»i  the  case  of  Hancock  v.  Protid^^a)  says>  that  to  a  (a)  i  SomuL 
tare  Jacias  on  a  judgment,  or  action  of  debt  suggesung  a  ^  ' 
devastavit^  the  defendant  cannot  plead  plene  administravit^ 
but  only  controvert  the  devastavit;  of  which  fact  the  judg* 
jBent  and  Sheriff's  returq  of  nulla  bona  testatoris^  are  al* 
mast  conclusive  evidence ;  and  the  judgment  will  be  against 
the  defendant  de  bonis  proprits*  The  mode  of  proceed- 
ing is  immaterial,  it  is  said,  because  the  executor  is  enti- 
tled to  the  same  defence  in  an  action  of  debt  upon  the 
judgment  suggesting  a  devastavit^  as  in  the  proceeding  by 
scire  Jieri  inquiry.  The  usual  course  in  an  action  of  debt 
isy  first,  to  sue  out  a  fieri  facias  upon  the  judgment  ob- 
tained against  the  executor,  and,  upon  the  Sheriff's  return 
of  fiMlia  bonuy  to  bring  the  action,  and  state  in  the  decla' 
ration^  the  Judgment  j  the  writy  and  return;  and,  on  the 
trial,  to  give  in  evidence  the  judgment,  the  fieri  facias  j 
and  the  return,  to  prove  the  case.  There  are  certain  rules 
equally  applicable  to  the  proceeding  by  scire  fieri  inquiry^ 
and  to  the  action  of  debt  on  a  devastavit;  1st.  The  return 
of  a  devastavit  by  the  Sheriff,  on  the  execution  issued  upon 
the  first  judgment  against  the  executor,  is  not  conclusive^ 
and  therefore  the  executor  may  traverse  the  devastavit^ 
whether  it  be  found  by  the  inquisition^  or  returned  by  the 
Sheriff!  The  form  of  the  traverse  is  indeed  different.  In 
die  scire  fieri  inquiry ^  the  executor  precisely  and  express- 
ly denies  the  devastavit  found  by  the  inqxasition^  and  takes 
issue  upon  it.(^)  But,  in  an  action  of  debt,  the  whole  may  {b)  See  i 
is  given  in  evidence  on  nil  debet,(c)  or  on  not  guilty.(d)  ^AufnEni. 

2dly.  The  executor  cannot,  in  either  case,  plead /r/«ir  ^^^^^^^J*  4^2, 
administravity  or  any  other  plea  of  the  same  nature,  which  (f)  ^J^^i^ 

^  J  ^  '  219.    2    Lord 

(«0  1  Salh,  Sli.    3  Lord  i?aym.  1503.    I  Term  Rep,  46a.  ^^*^'  1503; 
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^ilTo  "'     P"^'  ^^^  defence  upon  want  of  assets^  unless  die  first  judg^ 

\^->r^^    ment  were  of  assets  infuturo^  or  the  declaration  in  the  se- 

^Sisu^t^"  ^^^^  *^^'^°  should  suggest  a  devastavit  of  assets  which 

Joiul^sof    ^^^  occrued  after  the  judgment  decUred  upon;  in  both 

Frederick,  which  cases,  such  pleas  have  been  held  admbsible*(a)  The 

fa)  See  6  T,  ^^^^"  is,  that  such  plea  (except  in  the  cases  just  mentioned) 

oliif*^  2  ^°^^^  ^  contrary  to  what  is  admitted  by  the  judgment  in 

woMh,  187.    the  first  action.     And,  if  the  truth  were,  that  the  executor 

Buffinv. Pen- .  ,        ,     \,,  .  ,   ^. 

deton,   MuU.  nad  no  assets,  he  should  have  set  it  up  as  a  defence  to  the 

Jv    /*   169"  .... 

Tavht*  T.  '  original  action,  which  having  neglected  to  do,  he  shall  not 
Mlbins,  ^  ^^  permitted  to  say  so  afterwards.  For  it  is  a  general 
rule,  that  if  a  party  do  not  avail  himself  of  the  opportu- 
nity of  pleading  matter  in  bar  to  the  original  action,  he 
cannot  afterwards  plead  it,  either  in  anodier  action  founded 
on  it,  or  in  a  scire  facias.  And,  if  he  did  plead  plene  ad" 
ministravit  to  the  original  action,  and  the  judgment  was 
had  upon  a  verdict,  finding  that  he  had  assets  sttffident  to 
satisfy  the  debt,  he  is  of  course  equally  concluded  fix>m 
saying  that  he  had  no  assets.  But,  if  the  verdict  in  ifae 
original  action  do  not  find,  upon  the  plea  of  plene  admi^ 
nistravity  that  there  are  assets  sufficient  to  pay  the  debt,  or 
if  it  do  not  find  the  value  of  the  goods  in  the  hands  of  die 
defendant,  if  not  sufficient  to  satisfy  the  plaintiff's  demand, 
as  such  a  verdict  would  be  uncertain  and  insufficient  upon 
the  issue  joined,  the  judgment  founded  upon  it  may  be  re- 
(b)  3  WmH.  versed  for  error.(^)     And  for  the  same  reason  that  the  ex* 

sew.     Booth  1       J     .  r  f  .      ^ 

x.ArmKtrw^.  ecutor  cannot  plead  the  want  of  assets,  (except  m  me  cases 
above  mentioned,)  he  cannot  ^g^f  m  evidbic^  the  want  of 
assets  on  the  trial  of  the  devastavit  ^  either  in  the  scireferi 
inquiry y  or  in  the  action  on  the  devastavit  f  nor  even  upon 
a  writ  of  inquiry  after  judgment  by  default  in  the  original 
action,  according  to  the  practice  in  England.  See  1  Sound* 
219.  n.  8.  Wheatly  v.  Lane^  in  which  the  editor,  Serjeant 
Williams^  has  given  a  most  copious  and  satisfiMrtory  view 
of  this  subject* 

Such  appears  to  be  the  modem  course  of  proceeding 
against  an  executor  in  England^  in  order  to  charge  him 
4  .       . 
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permtaihf  for  a  devMtavity  and  such  the  course  by  which  ^y^ 
he  may  defiend  himself  against  the  charge ;  and,  in  my  ^J^ 
ODinioiu  they  will  luatify  what  is  reported  to  have  been  Gordon's  Ad- 
said  by  the  Court,  1  IVash.  33.  "  an  executor  shall  not  be  r. 
presumed  guilty  of  a  devastavit  till  it  is  found  against  him  Frederick. 
by  a  veriSctJ^  The  acdon  of  debt  upon  the  first  judgment, 
is  the  dearest,  simplest,  and  most  unexceptionable  course 
ot  proceeding,  because  the  declaration,  in  such  an  action, 
must  set  forth  the  whole  of  the  plaintifTs  case,  and  give  the 
executor  notice  of  the  particular  charge  against  him. 
Whereas,  in  an  action  of  debt  upon  the  executor's  bond, 
die  ordinary  practice  here  seems  to  be,  to  declare  upon 
die  bond,  as  upon  a  bond  for  the  payment  of  money,  with- 
out setting  fordi  the  condition,  or  alleging  any  particular 
breach  thereof;  leaving  it  to  the  defendant  whether  the 
executor  himself,  or  his  representatives  if  he  be  dead,  or 
the  security  if  joined  with  him  in  tlie  action,  or  sued  alone^ 
(as  was  done  in  the  case  of  Taylor  v.  Street^  to  ffuess  at 
the  breaches  which  may  be  afterwards  assigned  in  the  re^ 
plicaiion  as  in  the  case  now  before  us.  There  is  too  much 
room  for  surprise  in  such  a  course  of  proceeding,  which 
can  hardly  be  practised  in  an  action  of  debt  brought  upon 
the  judgment,  and  suggesting  a  devastavit;  a  circumstance 
of  itself  sufficient  in  my  eyes  to  give  the  preference  to  the 
iatter  action.  But  our  act  of  1792,c.  92.  s.  33.(a)  afibrds  a  (a)   i  Jfev, 

.     ,       ,    ,        .  ,      .  .     ,^  Code,  p.  165, 

stronger  reason  (one  mdeed  that  is  conclusive  to  my  mmd) 
why  this  course  of  proceeding  which  I  recommend  must 
be  adopted  in  all  cases  arising  upon  any  executor's  or  ad« 
mkiistrator's  bond  executed  since  the  commencement  of 
that  act,  which  expressly  declares,  ^^  that  no  security  for 
any  executor  or  administrator  shall  be  chargeable  beyond 
the  assets  of  the  testator  or  intestate,  by  reason  of  any  omis^ 
sian  Gt  mistake  in  pleading,  or  false  pleadinffjof  such  execu- 
tor or  administrator*'*  Put  the  case,  that  an  executor,  who 
has  never  received  more  than  SlOO  of  his  testator's  estate, 
shall,  by  his  own  inattention  or  mismanagement,  or  that 
of  his  counsel  or  attorneys,  have  made  Aim^f^personally 
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^mo!'^   liable  to  satisfy  judgments  against  him  for  demands  against 

v-#-v^^*/   his  testator  for  8510,000.   Can  the  «ecwri/«V*  be  charged  fo# 

^^to«  »ore  than  the  glOO,  if  diat  were,  in  truth,  the  whole  of  the 

7-         assets?  Certainly  not.   Is  it  not  then  incumbent  on  the  ere- 

Frederick,    ditor,  when  he  brings  an  action  against  the  securities^  to 

''  shew  that  assets  sufficient  to  discharge  his  debt  have  come 

to  the  hands  of  the  executor,  and  that  he  has  wasted  them  ? 

Certainly  it  is ;  nor  will  it  be  sufficient  to  shew  that  the  ex* 

ecutor  either  by  his  neglect^  or  fake  pkadingy  has  made 

Aim^r^liable  for  the  debt  personally^  without  shewing  that 

he  actually  had  assets  sufficient  to  pay  the  debt,  or  a  part 

thereof. 

It  may  be  asked,  perhaps,  how  is  a  creditor  to  ascertain 

^  the  amount  of  the  assets  which  have  come  to  the  hands.of 

an  executor  ?  The  law,  I  conceive,  has  sufficiently  pointed 

out  the  method  i  it  requires  the  executor  to  give  bond,  with 

condition,  '*  to  make  a  true  and  perfect  inventory  of  all  the 

goods,*  chattels,    and    credits    of  the  deceased,    which 

have,  or  shall  come  to  the  hands,  possession,  or  knowledge 

of  the  executor,  or  into  the  hands  and  possession  of  any 

other  person^  for  him,  and  the  same  so  made  to  exhibit  into 

the  Court  granting  the  probate,  (or  letters  of  administra^ 

tion,  as  the  case  may  be,)  at  such  time  as  he  shall  be  there^ 

Cj)!  '^"^     unto  required  by  the  Court. (a)     His  oath  also  binds  him  to 

make  a  true  and  perfect  inventory ^  and  also  a  just  account 

f4)  Ihid,  p.     when  thereto  required,(b)     If  an  executor  should  unrea« 

sonably  delay  to  make  and  return  an  inventory,  any  ere*. 

ditor  or  other  person  interested  in  the  estate  might,  by  ap* 

plication  to  the  Court,  procure  him  to  be  summoned  to  re^ 

turn  an  inventory.     By  this  course,  which  is  conformable  to 

(e)^  See  ^rel•  the  practice  m  Englandy^c)  the  amount  of  the  assets  may  ba 

Teitamenia-   ascertained,  and  by  the  same  course  the  account  of  his  exe- 

rio,  p.  355. 

Sir  T.  Raym.  cutorship,  which  is  also  to  be  exhibited  when  thereto  re- 

Term  Rep.     quired  by  the  Court,  may  likewise  be  obuined.     And 

0,1^.   ^  ^*  surely  this  course  is  infinitely  more  likely  to  attain  the  great 

ends  of  justice,  than  to  trust  to  a  common  Juiy  to  adjust 

•andfietdea  complicated  account  of  an  executor's  or  admi<^ 


In  the  S4M  Year  of  the  Commomvealth.  17 

lustnitor's  traDsactions^  in  a  contest  between  a  creditor  and     March^ 
die  security  for  the  executor  or  administrator.     Or  should  a     .^^>A^ 
resort  to  a  Court  of  Etiuity  be  found  necessary  for  a  disco*  G<*do"'«  Ad- 

•^  miuutratort 

v^ry  of  assets,  which  may  be  conceakd  by  the  executor,  or         v. 

may  have  gotten  into  the  hands  of  legatees,  or  others,  with    FrederUk. 

die  assent  or  connivance  of  the  executor  or  administrator,  ""* 

diat  Court  might  (Urect  an  account,  as  was  done  in  this 

Court  in  the  case  of  TaUcferro  &?  Gaines  v.  Thornton  £sf 

Wife^ia)  against  all  parties,  however  remotely  concerned  in  (a)  Mtvu  5, 

interest ;  the  same  course  I  perceive  to  have  been  intimated  ^     * 

by  Judge  Pendleton^  in  the  case  of  Burnley  v.  Lambert^(b)  (j,)  \  Wa$h. 

and  White,  Whittk  i^  Co.  v.  Banister^s  £xecutors,(c)  which  llfj^i^  j^s. 

I  shall  notice  hereafter;  and  to  have  been  pursued  by  the 

jnrestfnt  Chancellor  of  the  Richmond  District,  in  that  of 

Clarke  v.  Webb  and  others.fd)  ,^„. 

^   ^  (d)2  Ben.  h 

To  return  to  the  case  of  Braxton  v.  The  Spottsyhania  Mmf.%^9. 
Justices.  The  Court  proceeds  to  say :  "  It  may  be  object- 
ed  that  the  act  does  not  prescribe  that  a  creditor  shall  not 
go  against  die  securities  m  the  first  instance;  and,  therefore, 
that  the  action  was  well  brought ;  to  which  this  answer  pre« 
sents  itself,  that  it  is  an  established  principle  of  construe* 
tion,  that  where  a  statute  has  given  a  new  remedy,  without 
pointing  out  the  mode  in  which  this  remedy  is  to  be  attain- 
ed, the  rules  of  the  common  law,  and  the  practice  of  the 
Courts,  founded  upon  the  reason  of  the  thing,  shall  be 
pursued.'^  I  subscribe  most  fully  to  this,  as  to  every  pre- 
ceding part  of  the  opinion,  which  is  reported  to  have  been 
imanimously  given  in  that  important  case. 

Those  who  object  to  the  delay  which  such  a  course  of 
proceeding  must  require,  would  do  well  to  consider  tl^t 
this  is  an  additional  remedy  given  by  our  law  against  execu" 
tors;  who,  neither  by  the  common  law,  nor  by  any  statute 
in  England,  can  be  compelled  to  give  bond  and  security  fof 
their  conduct.  And  the  creditor  was,  by  the  common  law, 
as  much  without  a  remedy  against  the  ordinary,  (who  wad 
Vot.,1.  c 
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^mo."'     o"g'"^^Uy  in  the  place  of  an  ^ministrator,)  aa  he  now  ii 
^j^-NT*^   agamst  an  executor  in  England^  under  any  statute  of  that 
^Srtwton"  country.     For  the  ordinary,  at  common  law,  might  have 
jusikJw  of    ^'*po*^  ^f  *^  whole  of  the  inteatate^s  personid  chattels, 
Frederick,    and  could  not  be  compelled  to  grant  administratioii)  nor 
was  even  so  much  as  obliged  to  pay  debts ;  but  several 
statutes  being  made  by  which  power  was  given  to  him  to 
grant  the  administration,  and  to  pay  the  debts,  he  there- 
fore obliged  the  administrator  to  bring  in  an  inventory,  and 
to  see  that  it  was  distributed  in  payment  of  debts ;  and, 
•  finally,  the  statutes  required  (as  our  law  does)  that  the  ad«> 
ministrator  should  give  bond  for  the  faithful  performance  of 
his  duty.     But  the  last  statute  upon  the  subject,  22  and  23 
Car.  II.  c.  5.  was  never  in  force  in  this  country;  so  that 
the  remedy  given  by  our  acta  of  assembly  is  not^  as  was 
contended  by  Mr.  Munford^  a  substitute  for  the  action  of 
debt  upon  a  judgment  against  an  executor  suggesting  a  de^ 
vastavit;  but,  as  was  said  by  the  Court  in  the  case  of  Brax- 
ton V.    The  Spottsyhania  Justices^  an  additional  remedy 
which  our  law^  has  given  to  creditors^  kgatees^  and  distri- 
butees  of  persons  deceased,  for  their  benefit  and  security^ 
Have  they  then  a  right  to  complain  that  they  shall  not  be  per- 
mitted to  avail  themselves  of  this  additional  remedy  against 
an  innocent  security^  until  they  shall  shew  the  nature  and 
amount  of  their  claims ;  that  the  testator  left  assets  to  a 
certain  amount  i  that  they  came  to  the  hands  of  the  exe- 
<:utors,  who  have  wasted  them  ;  and  that  there  was  suffi- 
cient thereof  to  have  satisfied  their  demands  in  a  due  course 
of  administration  ? 

The  only  case  that  I  have  met  with  in  the  English  books 
of  an  action  at  law  brought  upon  an  administration  bond 
against  the  securities  of  the  administrator,  is  that  mention- 
ed in  the  case  of  Greenside  v.  Benson^  3  Ati.  248.  There 
the  creditor,  Benson^  had  brought  an  action  against  the 
administratrix  on  a  bond  of  her  husband,  the  intestate,  for 
3001.  to  which  she  pleaded  that  she  had  not  assets  ultra 
54J.^  which  she  paid  into  Court.  Benson^  not  being  satisfied. 
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with  die  ioventoiy  broug^  in  by  her,  procured  an  assign-    Marcii, 
meot  of  tbe  administration  bond,  and  put  it  in  suit,  by    >.^-v^w 
bringing  three  several  actions^  one  against  the  administra*  Gordon's  Ad- 

.  .  J  •        r    .  .  .  .  .         «    roinlttrators 

trxx,  and  one  agatnst  each  oi  the  securities;  and  assigned  v. 

for  breach  that  she  had  not  exliibiud  a  true  and  perfect  in-    pJSSs? 
ventory.  -  - 

These  causes  came  on  to  be  tried,  and  no  defence  was 
made  by  the  txoo  securities^  and  there  was  judgment  for  the 
plaintiff  by  defaulu 

The  securities  brought  a  bill  against  Benson^  the  creditor, 
and  Mrs.  Hudson^  the  administratrix ;  and  the  relief  prayed 
was,  that  the  defendant,  the  administratrix,  might  indem- 
wfy  the  plaintiffs  for  being  sureties  in  the  administration 
bond,  and  for  an  injunction  against  Benson^  tbe  creditor^ 
till  an  account  should  be.  taken  between  them  and  Mrs. 
Hudson^  and  tiU  she  should  have  satisfied  Mr.  Benson^  as  far 
as  tbe  assets  would  go. 

The  counsel  for  the  defendant,  Benson^  further  stated, 
that  the  administratrix  pleaded  to  the  defendant's  action, 
that  she  had  assets  only  amounting  to  5SL  beyond  what  she 
had  already  paid,  but  the  Jury  found  226/.  beyond  the  SSLj 
so  that  the  creditor  became  entitled  to  both  sums. 

Lord  Ch.  Hardwicke  said,  the  administratrix  could  not 
then  dispute  the  verdict  which  had  been  found  against  her; 
nor  was  die  case  of  the  sureties  at  all  better,  as  the  verdict 
was  obtained  against  the  administratrix,  who  was  the /^ro/^r 
person  to  try  it;  that  he  did  not  think  it  proper  to  have  the 
whole  account  taken  over  again,  or  to  alter  what  had  been 
found  by  the  verdict,  and  directed  an  account  to  be  taken 
only  of  what  was  exhibited  upon  the  inventory^  and  the  ver* 
diet  to  stand  as  a  security  for  so  much  as  that  should  fall 
short  to  satisfy  the  defendant's  principal  and  interest  on  his 
bond. 

If  the  law  of  England  had  been  coaformable  to  our  act 
of  1792,  c.  92.  s.  33.(tf)  die  latter  part  of  this  decree  must  ^J^  ^tV«^ 
have  been  changed;  for,  undoubtedly,  the  securities  in  that  ^'  *"  'u^^nd 
case  could  only  have  been  made  chargeable  to  the  amount  itieommence- 

/  ^  ment /otttiar^ 

of  the  assets  found  by  the  verdict.  i,  \m. 
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March,         But  my  principal  object  in  citing  this  case  was  to  shew, 

\^'sr%^   that  in  England  they  think  it  necessary  to  proceed  separate^ 

Gordon's  Ad-  ly  against  the  administrator,  and  shew  the  amount  of  the 
minislratort  . 

V.         assets  which  have  come  to  his  hands  before  they  sue  the 

Fred^ck.  sureties,  instead  of  bringing  a  joint  action  against  them  all, 
""— ■^"~"  before  they  have  established  either  the  amount  of  the  assets, 
or  the  liability  of  the  administrator,  as  the  plaintiils  have 
done  in  this  suit ;  and  further  to  shew  that  that  part  of  the 
decree,  which  declares  that  the  verdict  against  the  admini- 
stratrix should  stand  as  a  security  only  for  so  much  as  the 
inventory  might  fall  short  of  the  payment  of  the  creditor's 
debt,  is  according  to  the  spirit  of  the  decision  in  Braxton 
V.  The  Spottsyhania  Justices  i  that  the  creditor  must  pursue 
the  estate  of  the  deceased  until  it  is  exhausted,  before  any  suit 
can  be  brought  against  a  security  upon  the  aammistration 
bond. 

In  the  case  of  Wfute^  Whittle  &?  Co.  v.  BamsUPs  Execu- 
M  1  W<uK  '^''*»(^)  Judge  Pendleton,  in  delivtring  the  opinion  of  the 
16S.  Court,  said,  ^  A  creditor  may,  at  law,  either  sue  out  exe» 

cution  upon  a  judgment  obtained  against  the  executors,  and 
levy  it  on  the  visible  property  of  the  testator,  if  any;  or,  if 
none  be  founds  2dly.  He  may  proceed  against  the  execu^ 
torsy  as  for  a  devastavit,  on  account  of  a  misapplication  of 
assets ;  or,  Sdly.  A  creditor  may  not  know  the  state  of  the 
assets,  the  amount,  nor  the  claims  against  the  estate ;  he 
may  therefore  file  his  bill  in  equity  to  have  a  discovery  of 
those  matters,  and  on  that  discovery  being  made,  may 
either  proceed  at  law^'*  (that  is  to  say,  upon  the  executor's 
bond,  as  I  understand  him,)  ^^  or  that  Court  may  retain 
the  cause,"  (as  was  done  in  this  Court  in  the  case  of  Talia- 
ferro &f  Gaines  y.  Thornton  &f  Wife,  before  mentioned,) 
^^  and  determine  the  disputes  between  the  parties."  Thb 
seems  to  me  to  be  perfectly  in  conformity  to  the  principles 
which  were  supposed  to  have  been  settled  in  the  case  of 
Braxton  y.  The  Spottsyhania  Justices. 

Upon  these  grounds,  I  am  of  opinion,  that  the  opinion 
of  the  County  Court  in  favour  of  the  defendant  upon  the 
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point  reserved,  was  correct;  and,  therefore,  that  the  judg-     March, 
ment  of  the  District  Court  reversing  that  judgment  ought    v^->^^ 
to  be  reversed,  and  that  of  the  County  Court  affirmed*        GfiHon^  Ad- 

toinintrators 

V. 

Judge  Fleming.    This  case  has  been  so  fuUy  stated  and    vrciJeHct 
investigated  by  Judge  Tuckcr,  that  it  is  unnecessary  for  ■ 

me  to  add  any  thing  farther  than  to  observe,  that  it  seems 
now  a  setded  principle,  that  a  creditor  of  a  deceased  person 
cannot  charge,  or  have  recourse  agauist  the  securities  in  an 
executor's  or  administration  bond,  until  he  has  pursued  the 
estate  of  the  testator,  or  intestate,  to  the  utmost  extent  of 
the  law,  and  proved,  by  the  verdict  of  a  Jury,  a  devastavit 
on  the  executor  or  administrator,  as  the  case  may  be,  and 
then  no  farther  than  assets  shall  appear  to  have  come  into 
his  hands  ;  I  dierefore  concur  in  the  opinion,  that  the  judg- 
ment of  the  District  Court  be  reversed,  and  that  of  the 
Coun^  Court  affirmed. 

By  both  the  Judgesy  (Judge  Roane  not  sitting  in  the 
cause,  on  account  of  his  being  interested  in  a  suit  which 
involved  the  same  point,)  the  judgment  of  the  District 
Cbart  REVERSED,  and  that  of  the  County  Court  affirm- 
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Priday,  Hanisoii  ajrainst  Brock, 

March  9.  ^ 

1.  Although,  THIS  was  an  action  of  assumpsit  in  the  County  Court  of 
murrer  to  e- Attiliersty  by  Josiah  Harrison  against  Joseph  Brock^  for 
tesUnvMiy  ad*  ^^^  carriage  of  tobacco  and  other  produce  by  the  plaintifT,  a 
Sd^^ght^*  waterman,  for  the  defendant,  at  his  special  instance  and 
b^tS,  /ct,  »"<^q"C8t.  ITie  declaration  was  filed  in  May,  1799;  a  com- 
'^  ^ieonti^aSc^  ™^^  Order  against  the  defendant,  for  want  of  appearance, 
ury,  the  par-  confirmed,  and  a  writ  of  inquiry  awarded,  at  yune  Ilules, 

Stendenng  ,  /.  ^        Jx 

e  demurrer  1799,  but  afterwards  set  aside  at  May  Quarterly  Court, 

exhibiting  his  1800,  On  the  motion  of  the  defendant,  who  pleaded  ^Var- 
eompd"^he  hitrament  and  award ;"  (in  those  words  only;)  to  which  the 
^cr^pai-y^to  plaintiff  replied  generally,  and  the  cause  was  continued  at 
th^o'^effMt,  *^  defendant's  costs.  At  the  ensubg  November  term,  the 
would  he  to   defendant  pleaded  non  assumpsit.  **  in  addition  to  his  former 

enable  the  de-  *,  ... 

murrant  to  plea,"  and  issue  beingjoined,  a  Jury  was  empannelled,  but 
bHity  on  his  could  not  agree.  In  August^  1801,  and  May^  1802,  ver- 
or "at'\eMtto  ^'^ts  werc  successively  had  for  the  plaintiff,  but  new  trials 

he   adjudged      At  August  term,    1802,   a   fourth  Jury  having  been 

p«r  tribunal ;  swom,  the  defendant  demurred  to  the  plaintiff's  evidence, 

the  Jwy,  and  ,  , 

not  the  Courts  Stating  in  his  demurrer,  ^^  that  on  the  trial  of  this  cause  it 

lireiy  judges  was  proved  that,  some  time  about  the  Sd  of  August^  1798, 

*  *  *'^'  tlie  defendant  was  indebted  to  the  plaintiff  in  the  sum  of 

mvAt^pSidni  ^'^^^  ^**  *^^*  ^^^  ^^  carriage  of  tobacco  and  other  produce ; 

teUte,  cannot  that  on  the  day  aforesaid,  the  plaintiff  made  application  for 

be  giveu   lu  "^  .        *^  '^■^ 

evidence  up-  payment  thereof  to  a  certam  William  Stevens,  who  was  fac- 

iwnatstimpnt.  tor  and  storekeeper  for  the  defendant,  who   was  a  mer- 

3.  The  plea  chant.  Payment  in  money  was  refused  ;  but  Stevens  told 
ment  ^and*  ^^^  plaintiff  that  he  had  a  promissory  note  executed  to  the 
award**  (m  w  ^^id  Stevens  by  a  certain  Satnuel  Holt,  for  the  sum  of  49/1 

inamf  words)  ^  ' 

is  a  mere  nul- 
lity, and  no  evidence  sliould  be  receircd  to  suppQrt  it,  notwithstanding  the  plaintiff  replied 
generallj. 

4.  A  judgment  ouglit  not  to  be  reversed  on  the  |;mund  that  the.  Court,  at  the  instance  of 
the  par^  against  whom  it  was  rendered,  admitted  improper  evidence,  or  erroneously  eotnpeU 
ted  the  other  party  to  join  in  a  demurrer  to  evideuoc. 
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6ff.  3d ^  dated  11th  Mty^  1798,  and  payable  sixty  days  after     Maroh» 


date,  vf'nh  interest  from  the  date  if  not  punctually  paid, 
and  proposed  tradbg  the  same  to  the  pkuntifH  Harrison 
agreed  to  take  the  whok  of  said  note  in  payitient;  this  was 
refused  by  Stevens;  but  it  was  at  length  agreed  that  Ifar* 
rison  should  take  the  said  note  in  payment,  and  execute  his 
notes  to  Sievens  for  the  difference  between  the  said  note  of 
Hok  and  his  cbim  against  the  dcfibndant.  Harrison  ac* 
cordingly  executed  two  notes  bearing  the  same  date  afore- 
said, to  the  said  Stevens  in  his  own  right ^^  and  not  as  agent ^ 
(or  5/.  19».  each.  The  note  on  Holt  was  then  delivered  to 
the  plaintiff,  and  an  entry  was  mndc  by  Thomas  Woodroof^ 
another  agent  and  storekeeper  for  the  defendant,  in  the 
books  of  the  said  defendant,  by  which  Harrison  was  charged 
to  the  said  Stevens  for  the  amount  of  Harrison^s  claim 
against  the  defendant,  and  Stevens  was  credited  for  the 
sanie,  and  the  said  Harrison^s  account  was  balanced,  which 
said  entry  was  read  to  the  plaintiff  by  the  said  Woodroof^ 
who  asked  the  plaintiff  if  he  agreed  to  it,  and  he  replied  he 
<Ud.  These  facts  were  proved  by  Thomas  Woodroof  alone ^ 
who  also  said  that,  at  the  time  of  the  trade  aforesaid,  the 
note  executed  by  Holt  was  not  due,  and  that  he  the  said 
witness'was  present,  and  heard  the  whole  of  the  conversation 
relative  to  the  said  trade.  Some  short  time  afterwards 
Harrison  presented  the  note  to  Holt  for  payment^  which 
was  not  made.  He  immediately  returned  to  Stevens^  and 
wished  him  to  take  back  tlu:  said  iu>te,  which  Stevens  re- 
fused, alleging  it  was  a  fair  trade.  HoU  was  believed  by 
many  to  be  insolvent  at  the  time  of  the  trade  aforesaid,  and 
it  was  proved  that  Stevens  himself  believed  him  to  be  so, 
but  at  the  time  of  the  trade  told  Harrison  he  expected  he 
would  get  the  money  upon  application.  It  was  also  proved 
by  a  certain  William  Shelton  that,  some  short  time  after  the 
trade  aforesaid,  he  was  at  the  store  of  the  defendant,  when 
adbputearose  between  the  plaintiff  and  the  said  Steyens; 
that,  on  hearing  them,  he  found  that  they  differed  as  to/acts; 
that  he  cidled  upon  the  said  Woodroof  above  mentioned  to 
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know  if  he  was  present,  and  heard  the  contract  as  to  the 
note  aforesaid  ;  he  then  said  he  was  not  present  the  whole 
of  the  time^  but  was  present  when  the  entry  aforesaid  was 
made.  Sheiton  also  deposed  that,  previous  to  the  trade 
aforesaid,  he  had  told  the  said  Stevens  that  Hoit  was  insol- 
vent. It  was  further  proved  thaty  some  time  qfterwardsy 
Harrison^  the  plaintiffs  applied  to  the  said  Stevens ^  and  told 
him  that^  if  he  would  not  take  back  the  said  note  on  Holt^  he 
must  assign  ittohtm^  which  he  positively  refused.  It 
was  also  said  by  the  said  Sheiton^  who  had  been  long  in  the 
mercantile  line,  that  it  is  not  usual  for  merchants  to  call 
their  customers  to  their  day-books  after  making  entries, 
and  read  the  entries  over,  and  ask  them  if  they  agree  to  the 
same.  It  was  also  proved  by  the  said  Sheiton^  that  the  said 
Stevens  was  to  receive  a  liberal  interest  for  all  sums  lent 
the  defendant.  It  was  also  proved  that  the  defendant  had 
no  personal  agency,  and  no  knowledge  of  the  trade  of  the 
note  aforesaid.^' 

The  demurrer  farther  stated,  "  it  was  proven  by  the  de- 
fendanty  that  the  matters  in  controversy  in  this  suit  were 
submitted  to  the  determination  of  John  Wyatty  William 
Wdrcj  and  Reuben  Norvell^  or  any  two  of  themi  by  an 
agreement  entered  into  in  the  following  words  and  figures, 
to  wit:  Whereas  a  dispute  hath  arisen  and  is  now  depend* 
ing  between  Josiah  Harrison^  of  the  County  of  Amhersty 
of  the  one  part,  and  Joseph  Brock^  of  Orange  County,  of 
the  other  part,  respecting  the  payment  of  a  bond  by  William 
Stevens  J  as  agent  for  the  said  Joseph  Brocky  which  bond  was 
payable  from  Samuel  Holt  to  said  WiHiam  Stevens;  nowyfor 
the  ending  and  deciding  thereofhtrthy  it  is  mutually  agreed 
by  and  between  the  said  parties,  ^at  all  matters  m  difference 
between  them  shall  be  referred  and  submitted  to  the  arbi- 
trament, final  end  and  determination  of  John  Wyatty  WiU 
Ham  WarCy  and  Reuben  Norvell^  or  any  two  of  them,  ar- 
bitrators indifferendy  elected  by  said  parties,  so  as  the  said 
arbitrators,  or  any  two  of  them,  do  make  and  publish  their 
award  in  writing  ready  to  be  delivered  to  the  said  parties^ 
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or  either  of  them,  who  may  desire  the  same,  on  or  before 
August  Court  nepct  enwvig.  And  it  is  hereby  mutually 
agreed  by  and  between  the  parties  aforesaid,  that  this  ^ub^ 
musim  shad  be  made  a  ruk  of  the  County  Court  of  Amherst. 
In  witness  whereof,  the  parties  to  these  presents  have  here- 
mto  set  their  hands  this  28th  day  of  jfune^  1799.  Josiah 
Jffarrison^  (seaL)  William  Stevens^  for  Joseph  Brock^ 
(seal.)  That  two  of  the  said  referees  did  proceed  to  make 
up  an  award  in  the  following  words  and  figures,  to  wit :  ^^  We, 
die  subscribers.,  mutually  chosen  by  the  parties  to  decide 
and  determine  a  certain  matter  in  dispute,  between  Josiah 
Harrison^  of  the  Connty  of  Amherst^  of  one  part,  and 
Joseph  Brocky  of  the  County  of  Orange^  of  the  other  part, 
respecting  a  bond  due  from  Samuel  Holt  to  William  Ste* 
vens^  and  which  said  bond  was  by  the  said  Stevens  given  in 
payment  of  a  debt  due  from  the  said  Brock  to  the  said  Har'* 
risouj  after  maturely  considering  the  testimony  adduced, 
are  of  opinion,  and  do  hereby  award,  that  the  scud  bond 
was  received  in  payment^  and  ought  to  go  (without  recourse) 
to  the  extinguishment  of  the  said  debt.  Given  under  our 
hands  this*  30th  day  of  June^  1799.  John  Wyatty  Reuben 
Norvell;^  which  was  duly  delivered  to  the  parties.  The 
said  award  was  made  in  the  presence  of  both  parties,  both 
parties  agreeing  to  the  trial,  and  after  hearing  the  testimony 
offered  bf  each.  It  was  proven  by  one  of  the  arbitratprs  , 
that,  at  the  time  of  making  up  the  award  aforesaid,  the 
pfadntifT  and  the  said  Stevensj  who  was  agent  for  the  de« 
fimdant,  differed  in  their  statement  of  facts ;  the  plaintiff 
alleging,  that  there  were  certain  facts  known  to  the  said 
Stevens^  which  he  could  not  deny  if  upon  his  oath.  The 
arbitrators  had  then  made  up  their  opinion  upon  the  sub- 
ject, as  expressed  in  the  award  aforesaid,  but  had  not  ac- 
tuaDy  signed  the  award ;  but,  to  satisfy  the  plaintiff,  exa- 
mined the  said  Stevens  on  oath,  previously  observing  to  the 
|daintiff,  that  nothing  that  Stevens  should  say  in  favour  of 
Brock  should  have  any  effect,  but  that^  if  he  said  any  thing 
in  £anrour  of  Harrison^  it  should  be  attended  to.  It  was 
Toi..  1.  D 
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pix>ven  further  by  one  of  the  arbitrators,  diat  no  impr^sion 
was  made  on  their  minds  by  the  exainination  oi  the  said 
Stevens^  but  that  they  made  up  their  award  on  the  other 
testimony  adduced  by  the  parties  ;  and  that  the  principal 
cause  which  induced  them  to  render  the  award  aforesaid 
Was,  that  evidence  was  produced  to  them  to  shew  that  Har^ 
rison  preferred  the  debt  on  Boit  to  his  debt  irotn  the  defends 
ant^  inasmuch  as  he,  the  said  Harriaorij  believed  that  the 
circumstances  of  Holt  were  better  than  those  of  Brock,  It 
was  proved  that  the  attorney,  who  appeared  lor  the  plain- 
tiff before  the  arbitrators,  objected  to  the  examination  of 
the  said  Stevens  as  being  illegal^  but  they  did  |>roceed  to 
examine  him  merely  to  satisfy  the  plaintiff  himself." 

1  he  plaintiff  objected  to  joining  in  this  demurrer,  alleging, 
^<  there  was  a  contradiction  and  clashing  of  evidence,  and 
that  the  weight  of  said  evidence  and  circumstantial  proof 
ought  to  be  determined  by  the  Jury  ;  which  otyectioa  was 
overruled  by  the  Court,  and  the  plaiudff  compelled  to  join 
in  the  demurrer,  because  it  appeared  to  the  Court  that  the 
facts  adduced  in  evidence  were  fully  and  fairly  stated  in  the 
demurrer;"  whereupon  the  plaintiff  filed  a  bill  of  excep« 
tions.  The  Jury  found  a  verdict  for  the  pbinuff  for  SlL 
$9.  6d.  damages,  subject  to  the  opinion  of  the  Court  upon 
the  demurrer. 

At  March  Court,  1803,  (the  demurrer  being  argued,) 
the  Court  gave  judgment  for  the  plaintiff*;  but,  upon  a  writ 
of  supersedeas^  this  judgment  was  reversed  by  the  District 
Court  holden  at  CharlottesvUk;  the  reason  assigned  being, 
^  that  the  award  made  between  the  parties  should  have 
been  considered  as  final  and  conclusive  i^  and  thereupon  tho 
plaintiff  appealed  to  this  Court. 


Munford^  for  the  appellant.  The  County  Court  ought 
not  to  have  ruled  the  plaintiff  to  join  in  demurrer ;  the 
evidence  offered  by  him  being /^ro/  and  circumstantial^  and 
testimony  to  contradict  it  being  adduced  by  the  defendant, 
instead  of  admitting    its   truth   as   he   ought  to   have 
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done.fa)     But  this  bei^g  an  eifor  committed  by  the  Court  March, 

at  the  instance  of  the  defendant^  the  plaintiff  is  entitled  to  ,,^^^l^^!jl 

the  benefit  of  the  decision,  which  was  in  his  favour,  and  Harrison 
correct  upon  the  merits.  Broisk. 

The  plaintiff  proved  his  claim  in  the  first  place.     The 


defendant  endeavoured  to  overthrow  it  by  proof  of  deli- i(J4.  uSii'* 
very  of  a  note.     In  such  case,  **  the  defendant  must  prove  Sr  szlt"^' 
the  aigreement  of  the  plaintiff  to  accept  the  thing  delivered  ^-   ^P^' 
in  satisfaction.^ (b)  But,  as  to  this  point,  the  testimony  ad-  *^rfrc  ▼.  Fan^ 
duced  18  doubtful.     Thomas  Woodroof  is  the  only  witness,  /^.tos  citing 
and  he  unworthy  of  credit,  having  told  different  stories  at  x%7. '  a^n 
cfifferent  times,  and  being  strongly  opposed  by  other  cir-  %J^^**^  ^' 
cumstances.     On  a  demurrer  to  evidence,  the  Court  must  ^P  ^^^' 
presume  any  and  every  fact  which  the  Jury  might  out  of 
compUcated  testimony  have  inferred.(c)     The  Court,  in 
this  case,  might  have  inferred  that  the  plaintiff  was  im-  210.  Stephetu 
posed  upcm  by  Stevens^  in  passing  upon  him  Jloit^s  bond,  ^' 
knowing  it  to  be  good  for  nothing,  and  were  therefore  right 
in  disregarding  the  pretended  payment  by  the  transfer  of 
that  bond. 

2.  The  plea  of"  arJiVram^*  and  award^^  was  no  plea,  for 
reasons  similar  to  those  which  influenced  this  Court  to  de- 
cide that  the  word  ^^justi^cation^^  vrzs  no  pleainslander.(i/)       ^^^     ^ 
And  thouirh  this  was  a  mispleading,   and  the  issue  joined  ^^h,  3  Am. 
immaterial,  the  defendant^  who  was  the  party  guHty  of  the 

first  fault  in  pleadmg,  has  no  right  to  take  advantage  of 
\x.{e)  A  repleader  ought  not  to  be  awarded,  but  the  plea 
should  be  disregarded* 

3.  ITie  evidence  of  the  award  should  not  have  been  re- 
ceived on  the  plea  of  non  assumpsit.  By  that  plea,  the  de- 
fendant puts  the  plaintiff  on  proving  t)ie  whole  of  his  case, 
and  enutles  himself  to  give  in  evidence  any  thing  which 
shews  t^iat  no  debt  was  due  at  the  time  the  action  was 
commenced.{f)  Now,  this  award  was  made  after  thf  ac- 
tion brought^  and  should,  therefore,  have  been  specially  245.  7*^^^ 
pleaded,  as  a  matter  of  defence  arising  puis  darrein  conti-  ^'*'  ^^^* 
yuurnce.    Besides,  it  could  not  be  a  bar^  without  arukof 
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be  made  a  rule  of  Court ;  but  this  was  never  done,  and 
appears  to  have  been  neglected  as  much  by  the  defendant  as 
the  plaintiff.     It  was  not  proved  in  Court  b^  the  affidavit  of 

(a)  I  Jtev.  *°y  witness  thereto,  (as  the  act  concerning  awards  re- 
^<^»  ^'  ^\   quires,)  nor  **  entered  in  'the  proceedings  of  the  Court,** 

p.  49»  50.     S      *  a  «  1 

Lord  JUym,   nor  was  a  rule  thereupon  made  by  the  Court.     Without 
such  rule,  it  was  a  mere  agreement  to  submit  to  arbitration, 

(b)  JiidtTt  revocabk  by  either  party ,(^)  and  not  sufficient  to  oust  the 
citing  8  Co.  *  Courts  of  Law  or  Equity  of  their  jurisdiction  (c)     A  se- 

(c)  Ibid  ci-  parate  action  might  have  been  maintained  for  a  breach  of 
5f°J  *,3^*^^  thb  agreement,(^  but  it  could  not  bar  the  plaintiff  from 
ChaTnoek.  ^'  proceeding  in  the  suit  then  depending;  neither  roiild  the 

(d)  Ibid  749.  Court  have  granted  an  attachment  for  not  obeying  the  award 

(e)  2    Term  entered  thercupon.(^)     Indeed,  the  failure  to  have  tlie  rule 

jRep.   64-i.  n  .^  1  •        !•     I 

Owtnv.Hiird.  of  Court  made  was  an  in  plied  revocation. 
Sf.  Jenkitu         4-.  The  award  in  this  case  was  neither  certain^  mutual^ 
T.  Law,  nor  JinaU     It  could  be  understood  only  by  referring  to  other 

testimony  of  a  parol  and  disputable  nature.  It  was  not 
mutual;  for,  while  it  went  to  establish  the  defendant's  claim 
to  a  credit,  it  did  not  setde  the  amount  of  the  plamtiff^% 
account.  Neither  was  \x.  final;  for  it  did  not  dispose  of  the 
suit  at  all,  nor  settle  the  question  of  cost^.  Besides,  the 
testimony  of  one  of  the  arbitrators  proved  that  they  re- 
ceived the  illegal  testimony  of  Stevens^  which  might  have 
^fluenced  one  of  them,  if  it  did  not  the  other. 

BottSf  for  the  appellee*  It  may  be  collected  from  die  re- 
cord, that  all  the  testimony,  except  that  relative  to  the 
award,  was  introduced  by  the  plaintiff.  Suppose,  there^ 
fore,  the  defendant's  evidence  nothings  as  he  demurred, 
yet  the  cpntradictory  far:ts  disclosed  in  the  plaintifT's  evi- 
dence were  sufficient  to  destroy  it.  Probably  the  only  wit- 
nesses who  knew  of  his  claim  were  those  who  also  knew  of 
its  being  sansfied  by  the  transfer  of  HoWs  bond. 

It  is  said  not  to  be  sufficient  for  a  deniurrant  to  demur 
ii^  tl^e  forms  usually  practised,  but  he  must  ^^  distinctly  i|4«^ 


In  the  $4th  Year  of  the  Commonwealth*  29 

mit  upon  the  record  every  fact  and  every  conclusion  which     Mauch, 
the  evidence  offer^  conduces  to  prove  !''    This  doctrine  is       '**^' 
indeed  laid  down  in  the  single  case  of  Gibson  fc?  Johnson  v. 
Hunter^(a)  but  is  not  conformable  to  the   practice  of  this 
country*    In  Knox  v.  Garland^ijb)  Hyers  w  GreenJ(c)  Hyers  ■ 

V.  Wood^(d)  and  Biggers    v,   Alderson^{e)  the  demurrers  niack.  iS7. 
contained  a  statement  of  all  the  evidence  on  both  sides,  and  ^j  "'  ^'''^ 
concluded  without  any  distinct  admission  by  the  defendants.  [^  j^^  ^!?- 
The  counsel  observed,  in  the  last  mentioned  case,  '*  that  ('*)  '  f^^^  ^ 

Jllioi/'.  54. 

by  a  demurrer  to  evidence  the  defendant  not  only  admits 
the  facts  stated,  but  every  rational  inference  which  a  Jury 
Blight  deduce  from  them ;"  and  this  appears  to  be  the  cor- 
rect doctrine,  that  such  is  the  effect  and  construction  of  the 
demurrer,  without  any  distinct  admission.  Whether  the 
practice  should  be  one  way  or  the  other,  might  appear  a 
matter  of  no  importance ;  but  the  inconvenience  of  esta- 
Uishing  the  rule  contended  for  goes  to  the  total  destruction 
of  demurrers  to  evidence*  How  is  it  possible  for  the  dew 
murrant  to  fix  on  the  inferences  which  might  be  drawn 
from  the  evidence?  But  this,  in  fact,  is  the  province  of  the 
Courts  according  to  the  case  of  Stephens  v.  White,(^f)  (f)  2  WM, 

The  effect  of  the  demurrer  then  being  that  the  defendant 
hnptiedly^dmits  the  truth  of  the  plaintiff's  evidence,  it  only 
foUows  that  he  admits  it  such  as  it  is;  but  here  the  plain- 
tiff's own  evidence  was  contradictory,  and  therefore  the 
Court  could  infer  nothing  from  it  in  his  favour. 

On  the  merits,  he  was  not  entitled  to  a  judgment;  for  it 
is  not  at  present  proved  that  Hoit  was  really  insolvent y  and 
Harrison  ought  not  to  hold  the  bond  against  Aim,  and  yet 
come  upon  Brock;  neither^  is  Brock  responsible  for  any 
fraud  committed  by  Stevens  without  his  privity. 

I  admit  the  plea  of  ^  arbitrament  and  award,"  in  so  many 
words,  was  bad ;  but  it  gave  the  plaintiff  notice  that  the 
defendant  intended  to  rely  upon  an  award,  and  was,  there- 
fore, sufficient  to  let  it  in  upon  the  plea  oinon  assumpsit,  as 
where  there  are  bad  counts  and  good  counts  in  the  same  de- 
ebration,  evidence  may  be  received  upon  the  good  county 


3Q  Supreme  Court  of  Appeak. 

MABCH,    of  facts  of  which  the  defendant  had  notice  by  the  bad 
*  '         counts,  the  great  object  being  to  prevent  surprise,  b\  giving 
notice  of  the  cause  of  action,  or  ground  of  defence,  as  the 
case  n&ay  be.(a) 

— — ~"""       But,   if  the  award  was  not  admissible,  the  objection 
180.   Overttm  should  have  been  taken  by  bill  of  exceptions.     The  evidence 
HlJ^l  ^'     would  certainly  have  been  proper  by  cpnsent  of  parties; 
and  the  plaintiff's  not  excepting  was  equivalent  to  a  con- 
sent on  his  part. 

Mr.  Munford  contends  that,  since  the  award  was  "made 
after  the  action  brought^  it  should  have  been  specially  plead- 
ed.    But  the  same  objection  was  taken  and  overruled  in 
(A)  2  Wash,  Turberville  v.  Self.Qi)     The  award  does  not  make  the  pay- 
^''  mcnt,  but  ascertains  that  there  was  a  payment  before  the 

(f )  ihid.  72.    suit.(c)    It  may  be  considered  as  an  indirect  agreement  of 
the  parties  to  the  facts  stated  therein. 

If  the  failure  to  make  the  rule  of  Court  was  a  revoca^ 
tion^  1  wish  the  counsel  had  fixed  the  time  when  it  was  to 
be  considered  as  such.  But,  in  fact,  the  submission  was 
never  revoked ;  for  both  parties  aUended  with  their  wit- 
nesses, and  acquiesced  in  the  authority  of  the  arbitt-atgrs. 
Their  award  might  and  ought  to  have  been  made  the  judg- 
ment of  the  Court ;  the  going  on  afterwards  to  trial  by  Jury 
was  an  error  favourable  to  the  plaintiff,  and  not  a  subject  of 
complaint  on  his  part. 

Taking  the  submission  and  award  together,  every  rea- 
sonable degree  of  certainty  is  attained.  The  statute  of 
jeofails  applies  to  awards  by  analogy  4  but  it  is  not  neces- 
sary here,  for  no  other  controversy  between  the  parties  is 
stated,  and  no  other  debt  appears  but  that  for  which  the 
suit  was  depending ;  and,  as  to  the  supposed  Hkgality^  the 
[fl  *  ^^'^  case  of  PleasantSy  Shore  ^  Co.  and  Anderson  v.  Iioss.(d} 
shews  that  an  award  is  not  to  be  impeached  on  the  ground 
of  a  mistake  in  knv  or  fact^  upon  ajidavits  to  prove  it,  but 
only  where  such  mistake  appears  upon  the  face  of  the 
award. 

4 
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JJttfjford^  in  reply,  said,  he  did  not  mean  to  contend  that    March, 
an  express  admission  of  the  truth  of  the  plaintiff's  evidence   ^^^^^^^ 
was  necessary  in  the  demurrer.     An  implied  admission    iiurison 
would  equally  answer  the   purpose;    but  such  admission      Brock. 
carmot  be  implied  where  the  defendant  introduces  evidence 
to  contradict  that  of  the  plaintiff. 

In  this  case^  what  testimony  was  produced  on  each  side 
does  not  distinctly  appear  in  every  part  of  ihi  demurrer  5 
but,  at  any  rate,  the  award,  and  the  wit  .ess  in  support  of 
ii,  went  to  contradict  the  plaintiff's  evidence.  On  his  part, 
the  justice  of  his  claim  originality  had  been  fully  proved. 
Thomas  Woodroof  {the  only  witness  uho  said  that  he  had  taken 
HoWs  bond  in  satisfaction)  had  been  completely  discredited 
by  William  Shelton.  The  circumstiinces  proved  by  other 
witnesses,  particularly  that  after  presenting  the  bond  to 
Solt  for  payment,  the  plaintiff  immediately  returned  to  Ste^ 
vensy  and  wished  him  to  take  it  back;  that,  some  time  af- 
terwards, he  applied  to  the  said  Stevens^  and  said  he  must 
assign  it  to  him ;  that  Holt  was  believed  by  many  to  be  in- 
solvent at  the  lime  of  the  trade,  and  that  Stevens  himself, 
believed  him  to  be  so,  but  told  the  plaintiff  he  expected  he 
wouM  get  the  money  upon  application;  were  amply  suffi- 
cient to  authorize  the  Jury  to  conclude,  either  that  the 
ptoitiff  had  not  in  fact  received  the  bond  as  satisfaction^ 
or  that  the  trade  was  not  binding  upon  him,  being  annulled 
and  rendered  void  by  the  fraud;  yet  the  award  declared 
that  the  said  bond  ivas  received  in  payment^  and  ought  to  go 
(without  recourse)  to  the  extinguishment  of  the  said  debt  I 
This  was  certainly  declaring  that  no  fraud  existed,  and  con- 
tradictmg  the  whole  current  of  testimony  on  the  part  of  the 
phdntiff.  The  Jury^  therefore,  and  not  the  Court,  ought 
to  Jiave  weighed  iikt  ^m;flr^/ compared  with  the  other  testi- 
mony, and  determined  which  should  preponderate. 

The  doctrine  that  the  defendant  may,  in  every  case, 
by  means  of  a  demurrer,  submit  his  evidence  contradicting 
that  of  the  plaintiff,  to  the  Courts  instead  of  the  Jury^ 
^  goes  to  the  total  destruction  of  the  trial  by  Jury  J'  and 
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MAii€if,  would,  in  practice,  be  intolen^Iy  harassing  and  opprea^ 
sive.  It  seems  clear,  therefore,  that  in  this  pase  the  plain- 
tiff should  not  have  been  compelled  to  join  in  demurrer. 

As  to  the  meritSj  the  question  whether  Holt  was  really 
•~— — ^  insolvent  or  not,  was  proper  for  the  consideration  of  the 
Jury;  but  that  question,  through  the  defendants  fault, 
having  been  wrested  from  the  jfury  to  the  Court,  the  latter 
became  competent  to  decide  it  against  him.  The  judg- 
ment, therefore,  should  not  be  disturbed,  especially  as  the 
testimony  was  sufficient  to  justify  the  decision.  Th3t  Brock 
was  not  responsible  for  the  fraud  committed  by  Stevens,  is' 
.  admitted ;  but  it  is  equally  certain  that  he  cannot  claim  any 
beneft  from  that  fraud. 

Mr.  Botts^s  doctrine  concerning  the  notice  given  by  a  bad 
plea,  and  that  in  consequence  of  such  notice,  evidence  may 
be  received  upon  the  good  plea,  is  truly  original  and  ex- 
traordinary. I  had  always  understood  the  rule  to  be,  that 
such  evidence  as  goes  to  support  xS^it  good  plea,  or  count,  is 
"^  '  admissible,  but  none  at  all  in  support  of  the  bad. 

The  plaintiff  has  excepted  to  the  whole  demurrer  to  evi- 
dence, and  of  course  to  the  admissibility  of  the  award  z& 
part  thereof.  The  defendant  himself,  by  tendering  the  de- 
murrer, had  taken  it  away  from  the  Jury ;  the  plaintiff, 
'  therefore,  excepted  in  the  only  way  which  was  left  to  him. 
fte)  «  fVath.  In  the  case  of  Turberville  v.  Self, {a)  the  award  was  not 
^*'  made  after  the  action  brought,  but  "  after  the  distress  was 

taken  respecting  accounts  subsbting  between  the  parties 
prior  to  the  distress.'*^ 

If  the  award  could  have  been  made  the  judgment  of  the. 
Court,  why  did  not  the  defendant  bring  it  into  Court,  and 
move  to  have  it  entered  as  such?  But  the  truth  is,  it  was 
so  vague  and  uncertain  in  not  expressing  the  debt  to  which 
it  was  intended  to  apply ;  so  incomplete  in  not  disposing  of 
the  suit  between  the  parties,  that  a  judgment  could  not 
have  been  rendered  upon  it,  even  if  every  other  objection 
had  been  surmounted* 


/ 
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"*  Ffidayy  March  16*     The  Judges  pronounced  their  opU     Mabch» 
Miom« 

-  Jtidge  Tucker*  Upon  the  original  merits  of  this  case^ 
Bs  disclosed  by  the  facts  stated,  and  admitted  by  the  defend-  ' 
"^ant  in  his  demurrer  to  evidence,  I  cannot  entertsdn  a  doubt* 
It  appears  to  have  been  a  case  of  fraud  and  imposition  on 
ifae  part  of  the  defendant's  agent,  upon  a  poor,  and  probably 
ignorant,  waterman,  to  shuffle  him  out  of  his  well  earned 
wages,  by  palming  upon  him  the  bond  of  a  man  whom,  at 
tkie  time,  he  believed,  and  probably  knew,  to  be  insolvent ; 
and,  when  applied  to  by  the  plaintiff,  who  had  endeavour* 
ed  to  obtain  payment  of  the  bond,  to  take  it  back,  he  not 
only  refused  to  do  so,  but  even  went  so  far  as  positively  to 
refuse  to  assign  the  bond  to  the  plaintiff  to  enable  him  to 
faring  suit  upon  it  in  his  own  name*  These  facts,  and  others 
of  the  same  complexion,  are  admitted  by  the  defendant  to 
be  true ;  he  then  exhibits  a  submission  to  arbitration,  by 
the  same  agent  in  his  behalf  and  by  the  plaintiff,  after  the 
smt  was  brought,  (in  which  it  was  mutually  agreed  that  that 
submission  should  be  made  a  rule  of  the  County  Court  of 
Amherst^  and  an  award  made  two  days  after,  by  which  two 
of  4ie  arbitrators  awarded,  ^^  that  the  said  bond  was  re- 
ceived by  the  plaintiff  in  payment,  and  ought  to  go  without 
recourse  to  the  extinguishment  of  the  debt."  Why  this 
submission  was  not  made  a  rule  of  Amherst  Court,  pur- 
suant to  the  terms  thereof,  does  not  appear*  llie  plaintiff 
refused  to  join  in  the  demurrer  to  evidence  until  overruled 
bf  die  Court*  The  Jury  assigned  damages  conditionally, 
and  the  County  Court  gave  judgment  in  favour  of  the  plain- 
tiff; but  that  judgment  was  reversed  by  the  District  Court, 
because  the  County  Court  refused  to  consider  the  a\iard 
made  between  the  parties  as  final  and  conclusive* 

It  was  admitted  by  the  appellee's  counsel,  that  the  words 
•* arhitrament  and  anvardy^  pleaded  by  the  defendant  in  so 
many  words,  were  a  mere  nullity,  and  must  be  disregarded; 
VoL.L  B 
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and  that  the  cause  is  to  be  considered  as  having  been  tried 
on  the  plea  of  non  assumpsit  only.  It  is  an  invariable  rule 
that  every  defence  which  cannot  be  specially  pleaded,  may 
be  given  in  evidence,  upon  the  general  issue,  upon  die  trial ; 
.  '^  '  '  but  a  submission  to  arbitration  and  an  award  might  be  aa 
pleaded :  of  this  the  defendant  was  apprized,  and  probably 
considered  the  evidence  oflfered  as  strictly  within  the  issue 
joined*  He  is  expressly  stated  to  have  had  no  personal 
agency  9  and  no  knowledge  of  the  transactions  of  his  agpnt, 
as  above  stated.  Here,  then,  are  two  innocent  persons  em* 
broiled  in  a  lawsuit  by  the  misconduct  of  the  agent  of  one 
of  them.  A  Court  of  Equity,  with  all  necessary  parties 
before  it,  would  probably  find  no  difficulty  in  adjusting  mat^ 
ters  properly.  But  we  are  now  in  a  Court  of  Law,  and 
must  endeavour  to  do  justice,  as  far  as  the  nature  of  th^ 
case  will  permit,  between  the  parties. 

According  to  the  rules  of  Courts  of  Law,  the  only  issue 
which  the  Jury  were  sworn  to  try,  was  upon  the  plea  of 
non  assumpsit f  upon  that  issue  evidence  of  a  submission  to 
arbitration,  and  an  award  made,  was  not  admissible,  be- 
cause that  matter  might  have  been  specially  pleaded,  and 
ought  more  especially  to  have  been  so  pleaded,  because 
both  the  submission,  and  award  were  made  after  suit 
brought ;  whereas  the  plea  of  non  assumpsit  refers  to  the 
original  ground  and  cause  of  action.  If  the  Jury  had  ren- 
dered a  verdict  for  the  defendant  upon  this  evidence,  and 
it  had  appeared  upon  the  record  that  they  did  so,  it  w^uld 
f  >  2  Woifu  ^^^  ^^^  error.(a)  Woiild  a  judgment  by  the  Court,  upon 
281.  Lee  v.  a  demurrer  to  evidence,  have  been  more  legal  or  conclusive 
m  favour  of  the  party  ottering  improper  evidence^  thai  the 
verdict  of  a  Jury  ?  I  conceive  not ;  for  the  Court,  in  this 
instance,  are  merely  substituted  for  the  Jury,  as  triors  of 
the  facts  relevant  to  the  issue  joined ;  and  if  it  shall  appear 
that  they  may  have  been  influenced  by  imprc^r  testimony, 
their  judgment,  (like  the  verdict  of  the  Jury,)  if  in  favour 
of  the  party  offering  the  evidence,  ought  to  be  set  aiide  j 
Otherwise,  }f  it  be  against  that  evidence;  for,  then^  it  is  cleat 
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die  evidaace  has  not  had  any  undue  influence.     The  judg-     March, 
ment  of  the  County  Court  was  not  influenced  by  this  im- 
proper evidence;  it  was,  therefore,  I  think,  correct;  and, 
ooDsequemly,  the  judgment  of  the  District  Court  reversing 
that  judgment  ought  itself  to  be  reversed,  and  that  of  the  ' 
County  Court  affirmed. 

Judge  RoAK£«  In  this  case,  (as  it  appears  upon  the  de- 
murrer to  evidence,)  the  plaintiff"  having  established  his 
debt,  evidence  was  given,  on  the  part  of  the  defendant,  of 
a  conversation  and  transaction  which  is  relied  on,  in  bar,  as 
an  accord  and  satisfaction.  This  was  proved  by  one  wit- 
ness only,  who  said  he  was  present  at  the  time  of  the  trans- 
action aforesaid,  and  heard  the  whok  of  the  conversation^  in 
which,  it  was  further  proved  by  him,  the  appellant  agreed 
to  take  Holt's  note  in  payment.  This  testimony  was  met  by 
testimony  on  the  part  of  the  appellant,  stating  an  after  ac- 
knowledgment on  the  part  of  the  said  witness,  (JVoodroof,) 
(hat  he  was  vor  present  during  the  whole  time  of  the  trans- 
actioD  aforesaid ;  which  testimony  is  in  conflict  with  the 
fcrmer,  and  goes  directly  to  impeach  the  credibility  of  this 
witness,  adduced  on  the  part  of  the  appellee.  The  appellee 
demurred  to  the  evidence^  (the  whole  evidence  on  both 
sides  being  stated,)  and  the  appellant  was  ruled  to  Join  in 
die  demurrer,  although  he  objected  thereto.  It  is  true,  the 
demurrer  does  not  state  explicitly  what  evidence  was  given 
on  die  part  of  the  appellant  and  appellee  respectively ;  but 
I  infer  it,  as  aforesaid,  from  the  nature  and  effect  of  the 
testimony. 

In  a  demurrer  to  evidence  it  has  been  decided  that  the 
whole  evidence  must  be  stated,  and  thereupon  the  judg- 
ment of  the  Comt  is  to  be  pronounced:  the  question, 
therefore,  becomes  important,  whether,  in  the  case  before 
us,  the  Court  rightly  ruled  the  appellant  to  join  in  demur- 
rer. It  is  admitted  that  a  discretion  in  this  respect  exists 
with  the  Court,  at  least  in  cases  depending  on  loose  or  con- 
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March,     txadictory  testimony;  and  it  remains  to  be  inquired,  whe- 
ther that  discretion  was  rightly  exercised  in  the  present  in- 
stance.    The  appellee^s  testimony  is  (as  aforesaid)  contra- 
dictory to,  and  in  conflict  with,  that  of  the  appellant.     It  is 
true,  it  is  not  opposed  to  the  testimony  originally  adduced  by 
him,  but  to  that  which  came  out  in  the  replication^  if  I  may 
be  permitted  so  to  express  myself;  but,  on  principle,  that 
can  make  no  difference,  as  all  the  testimony  was  given  an- 
terior to  the  exhibition  of  the  demurrer.     If  the  right  of 
the  appellee  in  this  case  to  compel  his  adversai^^  to  join  in 
demurrer  be  absolute^  what  is  it  but  to  give  credit  to  his 
own  witness,  or,  at  least,  to  carry  his  credibility  to  be  ad- 
judged of  by  an  improper  tribunal?  as  the  Jury^  and  not 
the  Court,  are  the  proper  and  exclusive  judges  of  credibi- 
lity*    Under  that  idea,   a  defendant  (and,  e  converso^  a 
plaintiff)  might  ensure  success  in  all  cases  by  bringing  a 
profligate  wimess  to  oppose  the  plaintiff's  demand,  and 
then  instantly  conferring  credit  on  him  by  demurrbg  to 
the  plaintiff's  testimony,  and  compelling  him  to  join  in  de- 
murrer; and,  m  general  cases,  the  plaintiff  might  not  be 
so  fortunate  as  the  present  plaintiff,  in  having  confronting . 
testimony  to  exhibit.     This  wonld  be  intolerable  in  its  con- 
sequences; and  this  consideration  would  undoubtedly  af- 
ford a  good  reason  with  the  Court  for  refusing  to  compel 
the  plaintiff  to  join  in  demurrer. 

In  5  Bac.  467.  {GwilL  ed.)  it  is  said,  that  "  if  it  be  al- 
leged by  one  party  that  there  is  such  a  Writ,  and  denied  by 
the  other,*  and  thereupon  there  is  a  demurrer  to  evidence, 
no  judgment  can  be  given,''  (and  therefore  I  infer  the  ad-* 
verse  party  should  not  be  compelled  to  join,)  "  for  the  be- 
ing or  not  being  such  a  writ,  is  a  fact  which  a  Jury  should 
determine ;  but  in  such  case  the  writ  shQuld  be  admitted  tiel 
quel,  and  then  its  effect  should  be  adjudged  by  the  Court." 
This  case  seems  analogous  to  the  one  before  us.  With  re^ 
spect  to  the  difiiculty,  stated  by  Mr.  Botts^  as  to  the  impos- 
sibility of  the  demurrant's  knowing  what  inferences  dp 
exist,  and  are  therefore  to  be  admitted,  I  should  be  satisfied 
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aesses,  when  opposed  to  the  testimony 4>f  the  party  demur-    v^p-v^^^ 
vtd  to,  (which  he  may^do  in  general  terms,)  the  drawing  of    Hwriton 
the  proper  inferences  be  left  to  the  Court.     It  is  only  sub-      Brock. 
stance  that  I  am  in  quest  of,  and  that  is  entirely  attained,  if  ' 
my  construction^  while  it  does  not  confer  on  the  Court  the 
province  of  judging  of  credibility^  does  not  take  from  it  the 
power  of  inferring  the  facts  admitted  to  be  true. 

As  the  County  Court,  therefore,  compelled  the  appellant 
to  join  in  demurrer  in  this  case,  without  an  explicit  admis- 
sion, on  the  part  of  the  appellee,  of  the  truth  of  his  (the  ap- 
pellant) testimony,  so  far  as  it  conflicted  with  his  own ;  or, 
which  is  the  same  thing,  without  a  waiver  of  his  own  con- 
flicting testimony,  I  am  of  opinion  that  their  judgment  was 
erroneous.  As,  however,  the  first  opinion  of  the  County 
Court,  compelling  the  plaintiff  to  join  in  demurrer,  was  fa- 
vourable to  the.  appellee^  though  erroneous,  and  as  their 
J^Tio/ judgment  on  the  demurrer  would  have  been  d  fortiori 
for  the  appellant^  if  the  appellee's  conflicting  testimony  had 
been  exdiaded,  and  would,  in  that  case,  have  been  altoge- 
ther correct,  I  see  no  reason  for  disturbing  that  judgment. 
It  is,  however,  the  reversing  judgment  of  the  District  ^ 
Court  which  the  appellant  complains  of.  That  judgment  is 
erroneous  in  considering  the  award  stated  in  the  demurrer 
as  final  and  conclusive.  That  award  was  not  proper  evi- 
dence oif  the  plea  of  non  assumpsit.  My  opinion,  there- 
fore, is  to  reverse  the  judgment  of  the  District  Court, 
and  permit  that  of  the  County  Court,  in  favour  of  the  ap- 
pellant, (although  erroneous  as  aforesaid,}  to  stand,  for  the 
reasons  just  mentioned,  especially  as  the  justice  of  the  case 
is  entirely  in  favour  of  the  appellant,  and  he  has  already 
been  compelled  to  encounter  so  much  litigation. 

Judge  Fleming.  It  appears  to  me  that  the  County 
Court  of  Amherst  erred  in  compelling  the  plaintiff  to  join 
in  the  demurrer  to  evidence,  and  also  in  permitting  the 
9ward,  made  pendente  lite,  to  go  in  evidence  to  the  Jury 
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on  the  issue  joined  on  the  plea  of  non  ugeumpfH;  but,  the' 
judgment  in  that  Court  being  in  favour  of  the  appeUaat 
here,  he  has  no  cause  of  complaint  on  that  account ;  and, 
as  it  appears  from  the  evidence  that  a  most  palpable  fraud 
was  practised  on  him  by  Stevens^  the  storekeeper  and  agent 
of  the  appellee^  the  merits  of  the  cause  are  clearly  in  his 
favour*  I  therefore  concur  in  the  opinion  that  the  judg- 
ment of  the  District  Court  be  reversed^  and  that  of  the 
County  Court  afiirmed,  which  is  the  unanimous  opinion  of 
the  Court. 


Mondat^ 
March  12, 


Blair  against  Owles. 


^  fi^'^Sr"  enf  NANCY  OWLE  and  BeUy  Owle,  infants,  by  Daniel 
plSJ^rt^Wnd"  Vondewall,  their  guardian  and  next  friend,  brought  suit  in 
•er  **tf ''rel  *^  Superior  Court  of  Chancery  for  the  Richmond  District 
ceiyedbjhim  assdust  William  Price,  administrator  with  the  will  annexed 

Mt   any    time 

before  the  ex-  of  Charks  Price,  deceased,  Archibald  Blair  and  others ; 
^cmn^cmce.    Stating  in  their  bill,  that  Charles  Price,  their  father,  made 

2.  A  pur-  ^^^  ^^^  ^^  ^^d  testament,  dated  the  18th  of  Jtme,  1797^ 
t^^'T^xi^^  recorded  the  3d  of  July  ensuing,  in  which  he, ex- 
bUT^^^El^'  pressed  his  desire  that  "  twenty  pounds /^^r  year  should  be 
Ing   prevent-  raised  out  of  the  schooner  Virginia,  and  paid  for  their  sup* 

ed  the  lawful  ,  ,,/,,,  ,,         . 

claimant  from  port  SO  long  as  the  said  schooner  should  last,  and  that  they 
benefit  Uiere-  should  have  the  privilege  of  getdng  firewood  off  the  land 

of,  is  person' 
aUy  liable,  in 
equity,  to  the  full  value. 

3.  In  such  case,  tlie  purchaser,  or  the  property,  may  be  made  liable,  in  the  fir9t  in- 
stance,  at  the  election  of  the  plaintiff. 

4.  In  a  suit  in  equity  by  the  claimant  of  an  encumbrance  against  a  vendifftf  having  notio«, 
a  person  vho  joined  the  vendow  in  the  deed,  for  the  purpose  of  relinquuhiog  a  coUatei'ol 
claim,  need  not  be  a  party. 

5.  A  purchashig  agent  is  a  competent  witness  to  prove  that  his  principal  had  notice  of  an 
encumbrance,  notwithstanding  such  agent  joined  hi  a  deed  conveying  the  property  to  the 
principal  free  from  the  claim  of  any  person  whatsoever ;  for  the  vendor  himselr  may  be  pur- 
chasing agent  for  the  vendee  6y  Ait  a/!|bom^fi#fK/  and  the  vendee,  by  c9iUtituting  him  hik 
dgentf  makes  him  a  competent  witness  to  prove  the  notice. 
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that  lie  bou^t  of  Barret  Price^s  estate,  for  ten  years  to 
come;''  diat,  soon  after  the  dtzth  of  the  testator,  WiUiam 
PHce^  admmistrator  with  the  will  annexed,  sold  his  inte- 
nest  in  the  schooner^  sidject  to  the  encumbrance  upon  it,  to 
Richard  Thompson;  VfhOy  thereupon,  paid  the  twenty  pounds 
per  annum  for  four  years,  but  afterwards  (having  sold  the 
schooner  to  James  Brorvn)  refused  to  make  any  farther 
payments;  that  the  executors  of  Barret  Price  (as  the  com- 
plainants believed)  executed  a  deed  for  the  said  land  to 
Chixrles  Price ^  in  his  life-titne,  but  the  deed  was  not  re- 
corded; diatdie  said  administrator  possessed  himself  of 
the  said  deed,  and  then  sold  the  said  land  to  Archibald 
Blmr^  who  knew  of  the  said  last  will  and  testament;  that, 
as  the  testator  had  four  sons  and  daughters,  the  said  Wil- 
Ham  (as  one  of  diem)  owned  but  a  fourth  part  of  the  said 
bud ;  that  it  was  agreed  on  between  the  said  William  Price 
and  die  said  Archibald  Bluir^  that  the  deed  which  had  been 
executed  bf  the  executors  of  Barret  Price  to  the  said 
Charks  Price,  should  be  returned  to  the  said  executors, 
and  ^t  they  should  execute  a  new  deed  to  the  said  Blair; 
whidi  the  compkunants  believed  was  done  to  exclude  them 
from  the  benefit  of  cutting  firewood  from  the  said  land,  of 
which  the  said  Archibald  Blair,  after  the  execution  of  the 
last-mendoned  deed,  deprived  them.  They  therefore 
prayed  relief  in  equity,  agsunst  the  said  Archibald  Blair 
personally,  or  otherwise,  as  the  Court  should  think  proper. 
As  to  all  the  defendants,  except  Archibald  Blair,  the 
suit  remains  undecided  in  the  Court  of  Chancery.  He,  by 
his  answer,  admitted  that  he  requested  a  friend  (whose 
name  he  did  not  mention)  to  bid  for  the  land  (being  fifty 
acres,  near  Scuffletonxm)  in  his  behalf;  and  that  it  was  struck 
oat  to  him,  as  the  last  bidder,  for  sixty  pounds  ;  but  aver* 
red  ^^  that,  at  the  time  oi  purchase,  he  knew  of  no  encum- 
brance that  the  said  land  was  under  whatsoever."  He  far- 
dier  stated  ^  that,  some  time  after  he  had  purchased,  Da- 
rnel VixndcwaU  mentioned  to  him  that  the  said  land  was  un- 
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dcr  an  encumbrance,  by  the  will  of  the  late  Charles  Pric^i 
to  furnish  firewood  for  a  certain  number  of  years  to  certain 
persons ;  that  he  was  surprised  at  the  information,  having 
no  knowledge  that  the  said  Charks  Prke  had  ever  ai^ 
claim  to  the  said  land ;  but,  upon  finding  there  was  such  a 
willy  he  applied  to  William  Price^  executor  of  Barret  PricCy 
(who  sold  the  land,)  for  an  explanation  concerning  the  said 
will;  when  the  said  WiUiam  PWc^  informed  him  that  the 
said  Charles  Price  had  no  right  to  make  such  a  will ;  that 
there  had  been  a  iin^  ^  a  bargain  with  the  said  Charles'^ 
Price  for  the  land,  but  that  the  said  Charles  had  never  com- 
plied with  the  terms  thereof;  and  the  deed  passed  to  him 
was  incomplete,  having^only  two  witnesses,  and  had  never 
1)een  recorded ;  but  that,  as  farther  security  and  satisfaction 
to  the  respondent,  William  Price,  executor,  and  one  of  the 
children  of  the  said  Charles  Price  would  join  in  the  convey- 
ance to  him  of  the  said  fifty  acres;  which  he  accordingly 
did.  The  respondent  denied  that  he  had  any  other  know;- 
ledge  of  the  plaintiffs'  equity  than  above  stated,  and  there- 
fore pleaded  that  he  was  an  innocent  purchaser  without  no^ 
ticcj  for  a  valuable  consideration  actually  paid ;"  insisting, 
^^  that,  if  the  plaintiffs  were  entitled  to  any  compensation, 
^  they  ought  to  recover  it  of  those  who  sold,  and  not  of  him 
who  had  thus  innocently  acquired  the  land." 

Annexed  to  diis  answer,  and  prayed  to  be  taken  as  part 
thereof,  was  the  deed  mentioned  therein  from  WiUiam 
Price,  the  elder,  executor  of  Barret  Price,  and  WiUiam 
Price,  the  younger,  **  executor,'*  and  one  of  the  children  of 
Charles  Price,  dated  the  12di  of  April,  1798 ;  in  which 
they,  ^^  for  the  consideration  of  sixty  pounds,  one  half  to 
them  in  hand  paid,  and  the  other  being  secured  to  be  paid,'' 
(without  specifying  by  whom  the  public  sale  had  been  made,) 
jointly  conveyed  the  said  land  to  Archibald  Blair,  ^^free 
from  the  claims  of  all  persons  whatsoever.^* 

The  answer  of  WiUiam  Price,  jun.  (among  other  things,) 
alleged,  ^  that  he  knew  nothing  of  the  execution  of  the 
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deed  sl^lpo8ed  to  have  been  made  by  the  executor.of  Bar* 
ret  Pricty  and  required  that  the  plaintii&  should  produce 
proof  of  all  matters  appertaining  thereto ;  that  the  com- 
plainants were  not  bom  in  wedlock;  and  that  the  land  sold 
to  Archibald  Blcdr  was  sold  after  public  notice  given  by  the  ' 
crier  of  the  encumbrance  of  the  firewood  mentioned  in  the 
bin.'' 

The  deposition  of  William  Price^  the  elder,  (executor  of 
Barret  Price^  stated,  '*  that  he  was  present  when  the  land 
was  offered  for  sale  by  the  administrator  of  Charles  Price^ 
and  heard  the  crier  proclaim  that  there  was  an  encumbrance 
of  ten  years'  firewood  on  the  said  land ;  that  he  became  the 
purchaser  thereof  in  behalf  of  Archibald  Blain  that,  on  the 
day  the  same  was  to  be  sold,  he  called  on  Mr»  Blair ^  agree- 
able to  his  request,  and  informed  him  the  said  land  was  to 
be  sold  under  the  encumbrance  before  mentioned;  that 
Mr.  Blair  informed  him  it  was  not  in  his  power  to  attend 
the  sale,  but  signified  His  desire  to  become  die  purchaser, 
and  requested  him  to  purchase  on  his  behalf,  limiting  him 
as  to  the  price ;  that  he  accordingly  attended  the  sale,  and, 
die  land  being  struck  off  within  the  price  limited,  became 
the  purchaser,  for  Mr.  Blair^  as  before  stated." 

On  the  3l8t  of  September^  1807,  the  Judge  of  the  Su# 
perior  Court  of  Chancery  directed  an  issue  to  be  tried  at 
the  bar  of  the  said  Court,  on  the  10th  day  of  the  then 
next  term,  ^^  to  ascertain  the  value  of  firewood  which  the 
plaintiffs  were  at  liberty  to  get  upon  the  land  in  the  bill 
mentioned,  for  ten  years  from  the  death  of  the  testator/* 
A  Jury  was  accordingly  empannelled,  and  returned  a  ver-- 
diet,  '*  that  the  said  firewood  was  woAh  22  dollars  an* 
Boally,"  amounting  in  all  to  220  dollars  for  ten  years  ;  and 
die  Court  decreed,  that  the  said  Archibald  Blair  was  liable 
for  the  value^  as  fixed  by  the  Jury,  for  9  years  and  4 
months,  and  that  he  should  pay  to  the  plaintiffs  205  dollars 
and  32  cents,  the  value  of  the  said  firewood,  for  the  time  last 
meadoned,  according  to  the  verdict.     From  that  decree. 


March, 

1810. 


4S  Supreme  Court  of  Appeals. 

Mauck,  Archibald  Blair  appealed,  and,  on  the  petition  of  the  ap« 
pellces  addressed  to  this  Court,  the  appeal  was  taken  up 
out  of  its  turn  on  the  dockeu 


— -— —  Wiiliama^  for  the  appellant,  contended,  1.  That  Bkur 
had  no  notice  at  the  time  of  the  purchase*  His  answer, 
positively  denying  such  notice,  is  contradicted  by  one  de^ 
position  only,  which  (being  that  of  one  of  the  bargainors) 
ought  not  to  have  been  admitted  as  evidence. 

2.  The  notice  given  him  by  VandewaU^  coming  from  a 
(«)  Sugden,   stranger  to  the  contract,  ought  not  to  affect  him.(a)    When 

he  made  inquiry  into  the  subject,  William  Price^  sen*  who 
had  sold  him  the  land,  denied  the  right  of  Charles  Price  to 
devise  or  encumber  it ;  but,  for  his  satisfaction,  procured 
William  Price^  jun.  the  administrator,  to  join  in  the  deed, 
in  which  they  convey  the  land  ^^  free  from  the  claim  of  all 
persons  whatsoever^  If,  then,  he  were  considered  as  a 
purchaser  with  notice,  die  two  Prices  were  bound  to  make 
good  the  tide  to  him.     Therefore, 

3.  William  Price,  sen.  executor  of  Barret  Price,  ought 
(b)  StB  1  to  have  been  a  party  to  the  suit,(£)  and  he  and  WilBam 
M^si!^'   ^  Pr/c^,  jun.  administrator  of  Charles  Price,  should  have 

been  decreed  to  pay  the  money,  to  prevent  circuity  of  ac- 
tion and  future  litigation;  and  according  to  the  rule  of 
equity  that  the  Court  should  make  him  pay  that  ought  to 
(0  Mitf,  144.  pay.(c)     So,  in  a  bill  against  a  devisee,  you  must  make  the 
(J)  1  WiOef^  heir  a  party,  upon  the  same  principle.(^     If,  however,  I 
fKatte.    *^^' should  be  mistaken  in  this, 

4.  The  decree  should  not  have  been  against  Blair  per^ 
sonally,  but  against  the  land  in  his  hands ;  for,  perhaps,  the 
land  may  not  be  worth  the  money.  A  purchaser  with  no« 
tice  is  not  personally  bound,  but  the  land  is  bound ;  and 
en  that  principle  the.  decree  must  be  reversed. 

Warden,  contra.  The  will  of  Charles  Price,  recorded 
eight  months  before  the  purchase,  was  sufficient  notice  to 
all  the  world  of  the  encumbrance^  and  especially  to  Blair^ 
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wbo  bought  of  WiOiam  Friccy  the  administrator  with  the     March, 
win  annexed,  and  could  not  make  out  his  title  without  re- 
ferring to  the  will ;  for,  where  a  purchaser  cannot  make  out 
his  title  but  by  a  deed  which  leads  turn  to  another  import- 
ant hctf  he  must  be  considered  conusant  of  it;  for  it  is  — — — 
crassa  negligentia  that  he  sought  not  after  it.(a)     The  de«  (a)  i  PoweH 
position  of  William  Price^  sen.  was  admissible,  because,  465.   8  Chan. 
although  he  joined  in  the  deed,  the  land  was  not  in  fact  y^   319.  ^ 
purchased  of  him^   but  of    the  administrator  of  Charles  j^^  ^' 
Friccy  (as  the  same  deposition  proves,)  and  he  was  Blair^s 
agent  in  bidding  for  it*     A  circumstance  in  the  answer 
shews  this :  B/air  says,  that  he  purchased  by  a  friend, 
taking  care  not  to  mention  his  name ;  now  William  Price^ 
sen*  comes  forward,  and  says  he  was  that  friend. 

Daniel  Fandewall  was  not  a  stranger ^  but  guardian  of 
die  claimants ;  the  notice  from  him  was  therefore  good; 
fer,  though  after  the  purchase^  It  was  before  the  deed  wa» 
wiadcy  and  that  is  enough. 

Nicholas^  on  the  same  side.  The  answer  does  not  ^05/- 
thebf  deny  notice;  but  rather  admits  it  by  the  evasive  mode 
of  denial,  containing  a  negative  pregnant.  The  notice  to 
William  Pricey  sen.  by  the  crier  at  the  sale,  being  to  Blair*s 
agenty  was  sufficient  to  bind  him.(^)  {b)    SugtkTu 

As  to  th^  question  oi parties;  I  admit  that  all  parties  ne^  nutni^V"^f  * 
cessary  to  the  decision  of  the  question  should  be  before  the  •'^^•^*<*«»' 
Court,  but'not  persons  eventually  or  remotely  interested,  or 
against  whom  the  defendant  can  only  have  a  claim  founded 
on  his  having  been  compelled  to  pay  the  money.  If  any 
person  set  up  a  claim  to  this  land,  such  person  ought  to  be 
a  party ;  but  the  circumstance  that  the  defendant  took  a 
wridng  of  indemnification  from  William  Pricey  sen.  does 
Dot  render  it  necessary  to  make  him  a  party. 

With  respect  to  the  object  of  the  decree;  Blair y  being  a 
purchaser  with  notice,  ought  to  be  considered  as  personally 
liable,  at  the  election  of  the  plaintiffs  ;  and,  in  case  of  his 
inoMlittfy  (which  is  not  pretended,)  the  hndsho^id  be  lia» 
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substantially  correct,  ought  to  be  affirmed. 

Saturday^  March  17.    The  Judges  pronounced  Aeir 
*  opinions* 

Judge  Tucker.  From  the  sute  of  &cts  contsdned  in 
die  answer  of  the  defendant,  Mn  Blair^  in  the  original 
suit,  I  think  he  was  clearly  a  purchaser  widi  full  notice  c^ 
the  defendant's  claim  to  the  right  of  firewood  from  the  land 
which  he  purchased.  This  notice  he  had  before  a  convey- 
ance was  made  to  him ;  and,  from  the  conveyance  itself,  it 
appears  that  he  paid  only  half  the  purchase-money  at  that 
time,  giving  security  for  the  payment  of  the  other  half  at 
a  future  day.  This  brings  the  case  fully  within  the  autho- 
rities cited  in  2  Fonb.  b.  2.  c  6.  s.  2.  n.  (i),  s«  3.  n.  (m),  b. 
3.  c.  3.  s.  1.  n.  (6). 

I  am  therefore  of  opinion  that  the  decree  should  be  af- 
firmed. 

Judge  Roane.  I  am  of  opinion  that  the  decree  should 
be  affirmed*  It  was  objected,  that  the  executor  of  Barret 
Price  should  have  been  a  party ;  but,  from  facts  disclosed 
in  the  answer  of  Blair  himself,  as  well  as  from  other  testis 
monyy  it  appears  clearly  that  he  was  a  purchaser  with  notice 
of  this  encumbrance.  I  should  have  had  doubts  whether  the 
lien  should  not  have  been  confined  to  the  land,  had  it  not 
appeared  that  Blair  refused  to  give  the  plaintiffs  permis- 
sion to  enjoy  the  benefit  of  the  firewood. 

Judge  Fleming.  There  appears  to  have  been  sufficient 
notice,  without  recurring  to  the  answer  of  Blair.  It  isr 
the  unanimous  opinion  of  the  Court,  that  the  decree  be 

AFflRMED. 
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Waid  agaimt  Johnston.  M^t 

THIS  was  an  action  of  covenant^  brought  by  James  ,  *•  ^^'^"^ 
Johnston  agauist  William  Long  and  William  Ward^  in  the  ^0  »««•  on  • 
County  Court  of  Greenbrier.  The  declaration  charged  lateral  eondi- 
^  that,  whereas  the  defendants,  on  the  30th  day  of  Seft'  be  no  itipoia- 
tember^  in  the  year  l/Q*,  at  the  County  aforesaid,  cove^  eS,'  o?in^e 
nantedXo  and  with  the  said  plaintiff,  under  the  penalty  of  J^'JjJ^^  \ 
four  hundred  pounds,  to  which  jhey  signed  their  names  JSj^^^  ^JJe 
and  affixed  their  seals,  in  die  words  and  figures  following,  breach  assign- 

__  ...  1.     ,  .        ,  ,.       .         .  ,         ^       ^  should  be 

to  Wit :  The  condition  of  this  obligation  is  such,  that  the  failing  to 
whereas  the  above-mentioned  William  Long  hath  this  day  f^.butf where 
bargained  with  and  sold  unto  the  above-mentioned  James  JjUJ^  it'efiher 
Johnston^  a  certain  tract  of  land,  lying  in  the  County ^f  J,^^^''  ^ 


,  lying  in  the  County^f'^S^-^. 
fertson^s  Qfeek^  formerly  [*"*"»  to  p 


Greenbrier^  on  the  waters  of  CulhertsorCs  Qfeek^  formerly  f^^^,^^  J^ 
known  by  the  name  of  Murphy^s  Place^  containing  three  '^Wwi  may  be 
hundred  and  sixty-four  acres,  more  or  less ;  if,  therefore,  the  breaeh. 
die  above  bound  William  Long  and  William  Ward^  his  secU"  s.  A  eoKi^ 
rrfy,  doth  make  imto  the  said  James  Johnston^  his  heirs,  jolSTand"  se* 
executors  or  assigns,  a  clear  deed  in  fee-simple  to  the.  said  ]^'  (thwirfl 
tract  of  land,  at  or  before  the  next  May  Court  held  for  described  a»  a 

^  -^  aecunty)     be 

considered  as 
ttipMlatin^iov  the  performanee  of  the  condition ;  the  words  being  "  if  the  aboTC  bound  L.^ 
and  W.  his  seeurity,  shall,  kc.  then  this  obligation  to  be  Toid,"  &o. 

S.  Where  two  defendants  have  appeared  and  pleaded,  an  entrjr  in  the  record  ''  that  tlie 
parties  came,  &c  and  the  defendant  Jt.  acknowledged  the  plaintiff's  action,  and  therefore 
jadgment  apinst  the  taiil  defendatUSf^*  must  be  understood  as  a  jadgment  agabst  both  on 
^le  conleseion  of  one,  and  therefore  erroneoos. 

4.  In  reversing  the  judgment  for  that  error,  the  Court  ought  to  direct  the  proper  jadg- 
ment to  be  entered  against  the  defendant  Tvho  confeoted,  as  veil  as  further  proceedings 
'    \  the  other. 


5.  In  sneh  case,  the  plain  tiff  having,  after  the  judgment,  moved  for  permission  to  proceed 
gainst  the  security ;  and  it  appearing,  b^  a  bill  of  exceptions  on  this  motion,  that  the 
jadgment  had  tieen  confessed  by  virtue  of  an  agreement  (to  which  the  aecurity  was  not  a 
party)  that  a  itny  of  execution  thould  he  alloroed  the  principal;  the  Court,  in  reversing 
the  lodgment,  ought  to  have  given  the  security  leave  to  plead  puis  darrein  continuance  / 
off  the  proceedings  having  been  brought  up  by  a  writ  of  supersedeas, 

6.  Several  judgments  and  orders,  relating  to  each  other,  may  be  brought  up  by  one  writ 
of  tupersedeas;  provided  the  tohole  be  sufficientUf  described,  as  intended  ia  be  comprc' 
bended  therein. 

7.  Qtttfre,  whether  a  security  is  exonerated  at  lav,  or  in  equity,  by  the  plaintiff's  ae- 
cepting  a  confession  of  judgment  from  the  principal,  and  granting  him  a  stay  of  execution 
by  an  agreement  f  which  the  security  was  not  a  part}-  ? 
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Greenbrier  County,  then  this  obligation  to  be  void,  othef^ 
wise  to  remain  in  full  force  and  virtue,  which  obligation  is 
here  shewn  to  the  Court ;  and  the  plaintiff  in  fact  saith, 
that  the  said  defendants,  although  often  required,  did  not, 
on  or  before  the  May  Court  thereafter  the  date  aforesaid, 
nor  at  any  time,  make  and  deliver  a  deed  to  the  plaintiff  as 
therein  mentioned,  but  the  same  he  hath  and  still  do  refuse 
to  make,  to  the  damage  of  the  plaintiff^  four  hundred 
pounds,  and  therefore  he  sues/* 

The  bond  exhibited  was  in  the  usual  form  of  sl  joint  and 
several  bond,  with  a  condition  corresponding  with  that  set 
forth  in  the  declaration,  except  that  a  proviso  was  added . 
in  these  words ;  ^^  provided  that,  if  default  be  made  by  the 
said  Longy  the  said  Johfiston  doth  agree  to  take  the  sum  of 
two  hundred  pounds  like  money  as  aforesaid,  with  la\vful 
interest  from  this  date.*' 

The  defendants  jointly  pleaded  "  conditiofis  performed^^ 
but,  afterwards,  *•  at  a  Court  held  on  the  31st  of  August^ 
1 79 r,  came  the  parties  by  their  attorneys,  and  the  defendant 
Longj  acknowledgeth  the  plainttff^^s  action.  Therefore,  it 
is  considered  by  the  Court,  that  the  plaintiff  recover  against 
the  said  defendants,  two  hundred  pounds^  the  debt  in  the 
declaration  mentioned^  with  interest  from  the  30th  of  Sep" 
Jember^  1 794,  and  his  costs,"  &c.  Execution  issued  on  this 
judgment  against  6o^A  defendants ;  and,  while  it  was  in  the 
Sheriff's  hands,  to  wit,  on  the  30th  of  May^  1798,  the 
County  Court,  on  the  motion  of  Ward,  quashed  the  exe- 
cution as  to  him;  leaving  it  *to  have  its  effect  against 
Long.  The  next  day  two  motions  were  made  by  the  plain- 
tiff; first,  that  ihe  order  of  the  preceding  day,  quashing  so 
much  of  the  execution  as  related  to  William  Ward^  be  re- 
scinded ;  and,  (this  being  refused  by  the  Court,)  secondly, 
"  to  revive  the  proceedings  as  to  the  other  defendant  :*' 
both  which  motions  were  overruled  with  costs,  and  exhi. 
bited  by  a  bill  of  exceptions.  On  the  same  day  last  men- 
tioned, the  plaintiff  farther  moved  the  Court  **  to  enable 
him  to  proceed  to  judgment  against  Ward;  it  appearing; 
5 
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Ac  cause  as  to  him  had  kdn  dormant;'^'*  whereupon  a  writ-    March, 
ten  agreement,  under  the  hands  and  seals  of  the  defendant       ^^^" 
Z^^and  itit.  pkdntiffy  dated  August  28,  1797,  was  pro- 
duced by  Ward;  according  to  which  Long  was  to  appear 
^2X  Greenbrier y  ili(gi/5<  quarterly  term,  1797,  and  confess 
jadgxnent  in  the  action  of  debt  brought  against  him  by 
ymmesjfofmsion;  execution  was  to  be  st^id  until  the  Febru- 
ary Greenbrier  Court y  1798,  at  which  time  Long  was  to 
have  his  option  either  to  pay  the  principal  and  interest  men* 
Honed  in  the  bondy  or  make  an  ample  and  indefeasible  title  to 
the  land  therein  contemplated:  if  he  took  his  option  to  make 
the  tide,  he  was  still  to  pay  the  whole  interest  due  on  the 
bond."     A  further  agreement  (also  under  seat)  was   en- 
dorsed, that   William   Wardy  the  co-obligor  in   the  bond 
mentioned,  was  not  to  be  affected  by  the  within  agreemtnt." 
But  Ward  was  not  a  party  to  either  of  those  agreements. 
The  plaintiff  objected  to  the  introduction  of  this  paper,  ^^  as 
any  thing  whereby  the  opinion  of  the  Court  should  be  af- 
fected:'' but  the  Court  overruled  his  objection  and  motion 
likewise ;  and  decided  "  that  the  judgment,  as  confessed  by 
^^o^g-t  ^  final  and  conclusive  between  the  parties.'*    The 
pladntiff  likewise  offered  to  shew  ^^  by  oral  testimony,^  that 
die  meaning  of  the  endorsement  on  the  paper  admitted  by 
die  Court,  was  not  to  exonerate  William  Ward^  the  security, 
but  to  bar  the  exoneration  of  him :  but  the  Court  were  of 
•pinion  that  no  such  oral  testimony  should  be  admined.'' 
A  second  bill  of  exceptions  was  filed,  disclosing  these  cir- 
cumstances. 

TThe  District  Court  (holden  at  the  Sweet  Springs)  granted 
z  supersedeas  to  the  judgment  of  August  31st,  1797;  and, 
on  the  2l8t  of  October^  1800,  being  of  opinion  *'  that  the 
said  judgment  was  erroneous  in  this,  in  considering  the 
judgment  confessed  by  the  said  William  Long  to  be  final  and 
conclusive  as  to  the  other  defendant  William  Ward^^  rever- 
sed **  the  said  opinion  and  judgment  of  the  County  Court 
for  costsp  and  retained  the  cause  to  be  tried  *^  as  to  the 
ftsue  between  the  said  James  Johnston  and  the  defendant 


48 


MAveSy 

1810. 


Supreme  Court  of  Appeak^ 

William  Ward^^  Afterwards,  io  wit,  on  the  27tfa  of  Maxjy 
1802,  a  Jury  was  empannelled,  and  returned  a  verdict,  ^^  that 
the  said  WiUiam  Long  and  William  Ward  hzd  not  performed 
the  conditions  of  their  covenants  in  the  declaration  speci- 
'  fied;"  and  assessed  the  damages  of  the  plaintiflFto  276L  iSa, 
4d*  besides  his  costs.  The  Court  thereupon  entered  judg« 
ment  for  the  plaintiff  ^'  against  the  said  William  Ward  for 
the  damages  aforesaid,  and  costs ;"  from  which  an  appeal 
was  taken  to  this  Court* 


Wickhamy  for  the  appellant,  contended,  1.  That,  if  all 
the  proceedbgs  h^d  been  regular,  the  judgment  could  not 
be  sustained,  being  a  regular  judgment  in  covenant;  for 
covenafit  will  not  lie  on  the  condition  of  a  bond,  unless  there 
be  an  agreement  in  the  condition  that  it  shall  be  performed. 
Covenant xxkvy  Vit  on  a  bond  with  penalty;  but  the  breach 
assigned  must  be  for  failing  to  pay  the  penalty ^  not  for  Sail- 
ing to  perform  the  condition*  In  the  condition  of  this  bond 
there  was  no  stipulation  to  do  aiiyact:  the  obligor  had, 
therefore,  his  election  to  submit  to  the  penalty*  But,  if 
covenant  would  lie,  the  plaintiff  might  lay  damages  as  high 
as  he  pleased,  and  recover  more  than  the  penalty. 

In  this  case,  WardwsLS  only  a  security:  and  it  is  a  settled 
rule  that,  neither  in  law,  or  equity,  can  you  recover  more 
than  the  penalty  from  a  security. 

2.  if   the  judgment  of  August^  1797,  was  erroneous^ 
Johnston  had  no  right  to  complain,  since  it  was  for  his  be- 
(a\  1  Call     tiefit.(a)     But  the  judgment  was  clearly  rights  and  entered 
^^^'Bumt?9^^  against  Long  only.     The  defendant,  Long^  acknowledged 
Executov9.     the   plaintiff's  action:  *<  therefore  judgment  was    entered 
Siniih  ▼.  Har*  against  the  said  defendants."  Here  the  word  ^  defendants^ 
evidendy  should  have  been  **  defendant^'*  The  letter  s  may 
be  rejected  as  surplusage;  and  the  entry  should  be  consider- 
ed as  referring  to  Long  only;  as  in  the  case  of  Moss  v 
Mosses  Ext^cutory  last  term.     At  a  subsequent  day.  Ward 
moved  to  quash  the  execution  as  to  him;  because  the  judg- 
ment was  against  Long  only.    Johnston  so   considered 
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it:  for  be  mored  to  be  permitted  further  to  prosecute     Maecr, 
Hgsunftt  Ward.    The  County  and  District  Courts  bodi  so        '^'^ 
considered  it*     Indeed,  it  was  merely  a  clerical  error  in 
fact^  not  in  latv^  and  might  have  been  corrected  by  a  writ 
of  error  coram  vo6i8.(a)     There  was  then  no  error  in     ' 
quaahiog  the  execution  agaipst  tTard:  it  was  the  duty  of  131.    Cord^ 
tbe  Court  so  to  do.     Johnston  excepted,  it  is  presumed,  CeSSf*^ 
only  on  the  ground  of  costs:  but  the  Court  has  a  right  to 
awaM  costs  whete  parties  are  heard  in  an  adversary  way 
«n  a  ttfeotion. 

3«  Hie  County  Court  did  right  in  refusing  to  reinstate 
the  suit,  and  permit  Johnston  to  prosecute  fiprther  against 
Ward.  Judgment  being  confessed  by  Lohg^  and  no  pro- 
ceedings against  Ward  for  nine  months,  there  was  a  com- 
plete discontinuance^  and  b6th  parties  were  out  of  Court. 
Wardwt^  in  Court  for  die  purpose  of  movmg  to  quash  the 
execution^  but  not  as  appearing  to  the  cause.  If  the  Court 
could  reinstate  the  suit  after  nine  monthsy  they  might  9Xantf 
distance  of  time. 

A  motion  to  reinstate  a  cause  ought  always  to  be  on 
some  fact  dehors  tbe  record.    Here  there  was  no  fact  dehors 
the  record  to  authorize  a  reinstatement.     On  the  contrary, 
a  written  agreemept  between  the  plaintiff  and  Long  was 
produced,  shewing  that  Ward^  the  security,  ought  to  be 
considered  as  exonerared.     In  Croughton  v.  Duvaly  3  CaU^ 
69.  the  authorities  on  this  subject  are  collected  ;(6)   from  (6)  JVli^tfr  r. 
which  it  appears  to  be  the  rule  in  equity,  (and  Courts  of  chan!  Cut. 
Law  are  governed  by  the  same  principle,)  that  by  giving  JJ^^Jo^  « 
the  principal  further  time  for  payment,  without  the  concur-  ^^\  j^; 
rence  of  tbe  surety,  the  latter  is  discharged.     The  modon,  V^-  ^^y<^"- 
therefore,  was  atrainst  the  justice  of  the  cause  ;  and  Courts  190      See, 
of  Common  Law  always  decide  motions  on  pnnciplcs  of 
moral  right. 

4.  The  judgment  of  the  District  Court  is  altogether  er- 
roneous* The  entry  of  proceedings  is  very  confused  j  but 
it  sufficiently  appears  that  the  supersedeas  applied  only  to 
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Mahcu,    the  judgment  of  August^  1797  ;(l)  yet  the  Court  reversed 
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the  decision  of  May^  1798«  Thus  the  supersedeas  was  to 
«n^  judgment;  and  another  w^  reversed*  There  is  now 
no  judgment  against  X^n^  upon  which  an  execution  can 
issue;  and  though  the  judgment  was  confessed  by  him^  the 
Hf  hole  is  saddled  upon  Ward.(2) 

fVirtj  for  the  s^pellee,  as  to  the  Ist  point,  said,  that  ia 
this  case  the  action  of  covenant  lay ;  and  cited  6  Vmery 
Z7S.  pi.  6.  381*  pi.  21,  25L  3/6.  pi.  4.  Mr.  Wickkam^* 
argument  admits  that  covenarU  would  lie  if  the  condition 
contained  an  express  stipulation :  but  from  these  author!*' 
lies  it  appearsi  that  an  implied  one  will  equally  authorise 
the  action;  and  here  a  stipulation  was  evidoitly  implied 
that  a  title  should  be  made  to  the  land,  or,  in  case  of  de« 
fault  in  that,  the  money  should  be  paid.  Covenant  would 
certaiidy  lie  against  Long  (the  principal)  upon  this  comU* 
6  ^itfT,  iion;  and  equally  so  against  Ward^  the  security.(a)  The 
justice  of  the  case  can  as  well  be  attained  in  covenant^  as  in 
debt.  Besides,  the  defendants  by  their  pka  sanctioned  the 
action ;  and  it  would  now  be  a  surprise  to  permit  them  to 
take  advantage  of  this  objection. 

Both  the  defendants  pleaded,  and  issues  were  joined* 
Both  were  then  before  the  Court.    The  word  **  defendants'^ 


(1)  ^^^ote,  The  writ  of  supertedeat  deseribed  it  as  **  ajud^ent  obtabed 
tbe  31st  day  of  August,  1797 ,  by  -whithjudgment  the  said  Couuty  Court  refused 
to  continue  the  suit  aforesaid  (which  as  to  the  said  WWiam  Ward  had  lain 
dormata)  tor  further  proceedings,  to  the  iatent  that  the  said  Jame9  JokmUn 
snig^t  Obtain  judgment  against  him  the  said  Wittiam  Ward^  ordered  that 
the  judgment  against  the  said  Lonjf  should  be  JhuU,  and  tcwarded  the 
said  WUUam  Long  and  William  WardthfAv  costa  of  defending  the  motion 
of  the  said  James  Johiaton  .*"  thus  blending  tlie  several  decisions,  and  sta* 
ting  them  all  as  of  Atigtut^  1797. 

(2)  JSTote.  It  appears  from  the  record,  that  the  execution  (which  isaaed 
against  Long  and  Wardt  and  was  quashed  as  to  Ward)  was  returned  by  the 
Sheriff  **  staffed  by  order  of  plOijitiffy  The  date  of  that  execution  does  not 
appear. 
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i^  die  judgment  of  August^  1797 ^  must,  therefore,  be 
considered  as  sqiplying  to  both.  Whenever  a  supersedeas  is 
before  tlie  Court,  the  whole  case  is  brought  up;  and  the 
Court  may  look  into  it,  and  reverse  for  any  other  error  as 
wen  as  for  that  assigned  in  the  petition.  By  some  means, 
the  Clerk  and  Counsel  have  amalgamated  tht  proceedings 
^f  Jugustj  i797y  and  JSfoy,  1798*  The  District  Court 
seems  to  have  considered  them  as  the  same ;  but  reversed 
die  judgment  of  Mayy  1/98,  which  ought  to  be  reversed. 
V  the  Court  was  right  in  considering  the  two  judgments 
as  connected  together,  and  substantially  the  same,  there  is 
tlien  no  error  in  the  judgment  of  the  District  Court.  As 
to  Lang  J  the  judgment  of  the  County  Court  is  in  full  force. 
The  proceedings  now  iu  question  have  been  against  Ward 
only. 

As  to  the  point,  whether  Ward,  as  security^  yas  exone" 
raiedy  all  the  cases  cited  were  in  chancery.  There  are  none 
such  at  common  law.  But  if  notice  can  be  taken  of  such  a 
drcumstance  in  a  Court  of  Common  Law,  it  must  be  put 
m  issue  by  plea;  not  introduced  by  motion*  Besides,  the 
cases  all  turn  on  var3nng  the  contract  to  the  injury  of  the 
security.  A  mere  enlargement  of  time  for  payment  is  not, 
of  itself^  sufficient ;  but  there  must,  in  addition,  be  some 
strong  circumstances  of  great  hardship ;  and  no  such  cir* 
cumstances  exist  in  this  case. 
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Wiciham^  in  reply.  I  admit,  if  the  security  wishes  to 
be  relieved  in  a  Court  of  Common  Law,  it  must  be  by 
plea:  but  here  the  question  occurred  on  the  plaintiff  ^s  mO' 
Hon^  which  the  Court  was  to  grant,  or  deny,  as  might  be 
eqmtable.  On  all  extrajudicial  motions,  such  should  b^ 
die  consideration* 

The  proposition  which  I  lay  down  is,  that  a  security  is 
bound  by  the  terms  of  the  contract^  and  no  other  i  if  the 
creditor  thinks  proper,  by  an  agreement  with  the  principal, 
to  vary  those  terms  in  so  material  a  part  as  the  perform- 
ance,  the  security  is  no  longer  bound.    The  cases  cited  by 
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me  jare  net  exactly  ^e  same  in  all  their  circumstances ;  but 
this  principle  may  be  extr^ted  from  them  aU. 

Mr.  Wirt  misapprehended  me  on  the  subject  of  covenants 
li  a  man  artiqks  to  perform  covenants,  under  a  penalQr,  da^. 
mages  may  be  recovered  to  any  amount :  but  on  a  bond 
with  a  collateral  condition,  (without  any  stipulation  to  per«^ 
form  the  conditioii  J  damages  to  the  amount  of  the  penalttf- 
only  can  be  recpvered*  Is  it  of  no  consequence  to.  tl^  ^ 
curity  that  he  sees  the  extent  to  wh^.  he  can  be  bound  f 
Debt^  therefore,  (in  which  no  more  than  the  penalty  can  be 
recovered,)  and  not  covenant^  (in  which  the  damages  may 
exceed  the  penalty,)  was  the  proper  remedy  in  this  case. 

The  declaration  being  bad  in  substancey  was  not  cured  by 
the  defendant's  pleading  to  it ;  for,  after  pleading  to  a  ba4 
declaration,  you  may  move  in  arres.t  of  judgmeQt* 

The  Distria  Court  erred  in  another  respect.  It  reversed 
and  annulled  the  judgment  against  Long-^  but  did  not  din 
rect  what  judgment  was  to  be  entered  in  lieu  thereofi^ 
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Judge  Tucker.  1.  The  first  point  made  by  Mr.  Wici- 
ham  was,  that  an  action  of  covenant  will  not  lie  in  this 
case  against  his  client,  IVardy  as  he  was  only  a  security^  and 
;io  named  in  the  condition  of  the  bond,  given  by  him  and 
Longy  the  principal,  for  making  a  title  to  the  lands  in  ques- 
tion: but  I  think  the  objection  does  not  lie;  for  the  condi- 
tion is,  that  the  bond  shall  be  void,  if  Long^  and  Wardy  his 
security,  make  unto  the  plaintiff,  or  his  heirs,  S^c.  a  clear 
deed  in  fee-simple  for  the  lands.  Now  Long  and  Ward 
might  have  been  joint-tenants,  or  tenants  in  common,  or 
coparceners  in  the  land;  in  which  case  both  must  have  join- 
ed in  the  conveyance,  though  one  only  had  sold  to  the 
plaintiff;  and  since  the  condition  imports  that  something^ 
is  to  be  done  by  both  the  seller  and  the  security,  (and  not 
i^y  either  ef  them  singly,)  we  must  suppose  it  was  undei^ 
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Hood  by  die  parties  that  somethibg  was  necessary  to  be 
done  by  both.  Therefore^  an  action  of  covenant,  I  con- 
ceive, well  lay  agidnst  both. 

2.  Another  point  was,  that  the  plaintiff,  yohnston,  hav- 
^g  accepted  a  confession  of  judgment  against  Long^  the 
pincipal,  with  a  stiiy  of  execution,  the  security  was  there* 
by  exonerated.  How  far  this  may  be  the  case  in  a  Court 
of  Equity^  it  is  not  for  me  to  say  at  present;  but  at  law^  I 
conciir  with  Mr.  Wirt  that  it  ought  to  have  been  pleaded  as 
a  flea ffuis  darrein  continuance;  which  was  not  done.  And, 
if  it  had  been,  I  am  not  prepared  to  say  it  would  have  had  the 
efiect  contended  for  by  Mr.  Wiciham;  but,  upon  this  point, 
J  give  no  opinion;  nor  is  it  necessary;  since  the  terms  upon 
which  the  judgment  was  taken  do  not  appear  upon  the  re-* 
cord,  at  the  time  of  the  judgment^  August  31,  1797;  nor  at 
any  time  before.  And  I  hold  that  aU  that  was  done  in  the 
County  Court  afterwards  forms  no  part  of  the.  case ;  the  writ 
of  supersedeas  referring  expressly  to  the  judgment  rendered 
otk  that  day,  although  the  Clerk  has  confounded  the  judg^ 
ment  of  that  day,  with  subsequent  proceedings  six  months 
after. 

The  entry  of  the  judgment  against  both  defendants,  on 
the  confession  oione  only,  was  clearly  erroneous;  and  that 
error  ought  to  have  been  corrected  by  the  District  Court ; 
which,  however,  it  has  omitted  to  do.  It  is  therefore  in- 
cumbent upon  this  Court  to  do  it.  A  majority,  of  the 
Court  I  imderstand  to  be  of  opinion,  that  the  District 
Court  ought  to  have  permitted  the  defendant  to  plead  the 
acceptance  of  a  confession  of  judgment  by  Long^  with  a 
3tay  of  execution,  as  a  plea  puis  darrein  continuance.  If 
he  had  offered  to  plead  such  a  plea,  I  should  have  thought 
the  Court  ought  not  to  have  rejected  it;  as  it  might  have 
been  demurred  to,  and  the  question  of  law  would  then 
have  been  brought  regularly  before  the  Court :  but  I  am 
pot  prepared  to  say  that  the  Court  erred  in  not  giving  a  per<t 
giission  which  does  not  appear  to  have  been  askedv    I  sub* 
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mit,  hdwever,  to  the  opinion  of  the  other  members  of  the 
Court,  as  it  may  be  the  means  of  settling  a  question  of  ge- 
neral importance  by  a  solemn  decision  hereafter. 

Judge  RoAKE.  The  proceedings  in  this  case  are  ex- 
tremely loose  and  irregular:  but  it  is  evident,  that  the 
judgment  of  August^  1797 ^^  agunst  both  defendants  on  the 
confession  of  Long  onlt/y  is  erroneous;  and  so  are  some  of 
the  subsequent  proceedings  of  the  County  Court,  which 
WQuld  neither  permit  the  appellee  to  consider  the  judgment 
of  August y  1797 y  as  also  extending  to  Ward^  (and  conse« 
'  quently  to  charge  fum  by  an  execution,)  nor  permit  him  to 
go  on,  and  get  a  judgment  against  him.  I  consider  all 
these  proceedings  to  have  been  brought  up  by  the  supersd* 
deasy  and  that  they  should  be  reversed,  (if  it  be  necessary 
as  to  the  latter^  and  a  judgment  rendered  against  Long 
onlt/y  on  his  confession;  retaining  the  cause  also  for  trid 
against  Ward  in  the  District  Court.  But,  as  it  judicially 
appeared  to  the  District  Court,  on  the  bill  of  exceptions 
stated  in  the  record,  that  the  judgment  against  Long  was  in 
consequence  of  a  new  agreement  to  which  the  appellant, 
Wardy  was  no  party,  he  ought  to  have  been  permitted  by 
the  District  Court  to  avail  himself  of  that  circumstance,  ^if 
it  would  legally  avail  him,)  and  that^  although  the  agree- 
ment, in  fact,  took  cflfect  prior  to  the  confession  of  the  judg- 
ment  in  the  County  Court. 

I  am,  therefore,  'of  opinion  to  reverse  the  judgment  of 
August^  1797 J  rendered  against  both  defendants;  to  enter 
one  against  Long  pursiiant  to  the  agreement  in  his  bond; 
and  retain  the  cause  for  trial  as  to  IVard^  with  liberty  for 
him  to  change  his  plea,  if  he  thinks  it  necessary. 

Judge  Fleming,  There  is  no  difference  of  ppinion  as 
to  the  merits  of  the  case.  One  Judge  only  doubted  whe-? 
ther  there  was  error  in  not  giving  the  appellant  leave  to 
plead  the  new  matter  by  way  of  plcsLpuis  darrein  continue 
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But  a  nugoint^  of  the  Court  is  in  favour  of  the  fol- 
lowing judgment. 

The  judgment  of  the  District  Court  of  Mty  37,  1602, 
ia  to  be  reversed*    '^  And  this  Court  is  further  of  opinion, 
tfaat  there  is  no  error  in  so  much  of  the  judgment  of  the  " 
aaid  Distri^  Court,  rendered  on  the  day  of  October^ 

1800,  as  reverses  the  judgment  of  the  County  Court  of 
Greenbrier  of  the  thirty-first  of  August^  1797,  m  favour  of 
die  said  Johnston  against  William  Lor^  and  the  said  Ward^ 
and  retains  the  cause  in  the  District  Court  for  a  trial  thereof 
to  be  had  between  the  said  Johnston  and  Ward*  But  a 
majority  of  this  Court  is  of  opinion,  that  thers  is  error  in 
die  said  judgment  of  the  District  Court  in  directing  the 
cause  to  be  tried  on  the  issue  already  joined  between  the 
said  parties  in  the  said  Coun^  Court,  without  pving  leave 
to  the  ssdd  Ward  to  plead  any  matter  subsequent  to  the  ori- 
ginal plea,  or  such  other  matters,  in  the  nature  of  a  plea 
pms  darrein  continuance^  as  he  might  be  advised  for  his 
further  defence.  And  this  Court  is  also  of  opinion,  that 
diere  is  error  in  the  judgment  of  the  said  District  Court  in 
not  proceeding  to  render  such  judgment  as  the  said  County- 
Court  ought  to  have  given  upon  the  confession  of  the  plain* 
taSTs  action  in  that  Court  by  the  defendant  Long.  There- 
fore, it  is  further  considered,  that  the  said  judgment  of  the 
District  Court  of  the  day  of  October ^  1800,  and  also 

that  of  the  County  Court  aforesaid,  be  reversed  and  annul- 
led, and  that  the  said  Johnston  recover  against  the  said 
Ward  his  costs  in  the  District  Court.  And  further  it  is 
considered,  that  the  said  Johnston  recov^  against  the  said 
Long  the  sum  of  two  hundred  pounds,  with  interest  there- 
on at  die  rate  of  five  per  centum  per  annum^  from  the  thir- 
tteth  day  of  September^  1794,  the  sum  agreed  on  as  the 
measure  of  damages  between  the  said  Johnston  and  Long^ 
according  to  the  tenor  and  effect  of  the  defendant  Long\^ 
bond  to  the  ssdd  JohTiston;  also  his  costs  by  him  expended 
in  the  prosecution  of  his  suit  in  the  said  County  Court  an- 
tecedent tQ  the  confession  of  judgment  by  the  said  William 
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^mo^'  ^^S*  -^^  ^^  ^^  ordered,  that  a  new  trial  be  had  in  the 
caufie  between  the  said  Johnston  and  Ward^  with  leave  %o 
the  said  Ward  to  plead  any  matter  subsequent  to  the  orU 
ginal  plea,  or  such  odier  matter  in  the  nature  of  a  plea  puti 
darrein  cmtinuame^  as  he  may  be  advised  for -his  furthdr 
defence*" 


MinfonL 
i  Im  56 
'  90    flSgl 
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1.  A  jud|?.  THIS  was  an  action  of  debt  by  Ware^  executor  of 
iV^tlic  cierk^I  ^^Si'^^9  against  Croxton^  executor  of  Dunn^  in  the  Dis-^ 
office  of  a    xnct  CouTt  of  KinjT  and  ^ueen^  on  a  judgment  of  the 

Coanty  Coart  **  ^  .  .    ^ 

oogiit  to  be  County  Court  of  Essex.  The  declaration  set  it  forth  as  a 
the  hut  day  judgment  agaiust  William  Dunn^  administrator  of  William 
heeding  guar,  ^^^^gt  j^"*  deceased,  rendered  at  August  quarterly  term, 
butt  if'kbe  1788,  "  as  by  the  transcript  of  the  record  and  proceedinga 
rUfeiTwi?*  tt  ^^'■^^'^  aforesaid  here  in  Court  produced  manifesdy  ap- 
is mtrtAy  a    pears.'*    The  defendant  pleaded,  1.  That  he  did  not*  detain 

elericol    mis-   '  * 

pruion,    and  the  debt  in  the  declaration  mentioned ;  2.  No  such  record; 

therefore     a-  ^ 

mendabie.  ^  and,  3.  That  William  Dufin  had  fully  administered.  The 
«.  In  such  plaintiff  joined  issue  to  the  ^r*t  pleaj  to  the  second  replied, 
jud^en?*\e  **^  ^^^^  **  ^^^^  record,  &c.  and  this  he  is  ready  to  verify 
M ^'ifT*  "Sl!^  *y  ^  transcript  thereof;  and  he  prays  that  the  said  transcript 
teriy  term,  may  now  here  be  viewed  and  Inspected,  whereupon  he 
script  produ-  prays  judgment,  &c«  and  demurred  to  the  third  plea;  to 
judgment  at  which  demurrer  there  was  no  joinder.  At  a  subsequent 
Tu^t  iThive  District  Court  **  came  the  parties  by  their  attorneys,  and  the 
as^^of*"«!cf  ^'^'■^  ^^  ^**^^  County  Court  appeared  in  Court,  and  pro- 
qnaricri\  duced  fot  the  inspection  of  the  Court  the  original  papers 
pisi:ce  is  im-  filed  in  £ssex  Court,  on  which  the  judgment  in .  the  decla- 

niaterial. 

ration  is  said  to  be  rendered,  together  with  the  minute  and 
record  books  as  kept  by  the  said  Clerk  of  Essex;  and  the 
Court  having  inspected  the  same,  was  of  opinion  that  there 
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10  not  9Say  such  retotd.  Sec  as  by  the  declaration  is  sup- 
posed*" Jadgment  was  therefore  given  for  the  defendant; 
from  Urtuch  the  {^ntiff  a|4>ealed. 

Hie  Cranscr^  of  the  record  of  the  County  Couit  of 
Afex,  which  was  ^^fled  in  this  cattse^^  iihewed  that  the 
judgment  rendered  there  was  at  Rtdes  in  the  Clerk's  office, 
Jidy  22,  1798 ;  die  defendant  having  failed  to  plead. 
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Randolph^  for  the  appellatit.  There  was  no  variance  be* 
tween  the  judgment  declared  upon  and  that  produced.  The 
judgment  being  entered  at  Ruks  in  July^  was  properly 
stated  as  of  the  ensuing  quarterly  term,  at  which  it  might 
have  been  set  aside;  and  such,  I  understand,  is  the  uniform 
practice. 

Wkihamy  contra.  The  transcript  said  to  have  been 
fikd  in  the  cause  is  not  to  be  regarded  as  a  part  of  the  rei 
tord ;  not  having  been  made  so  by  a  bill  of  exceptions. 
That  paper,  then,  being  thrown  out  of  the  case,  there  is 
nodiing  to  shew  upon  what  ground  the  Court  decided. 
The  Clerk  of  Essex  produced  the  original  papers,  the  mi- 
nute and  record  books;  and  the  Courts  upon  inspecting 
dioae  documents,  determined  th^t,  in  point  of  fact,  there 
was  no  such  record*  To  this  decision  no  exception  was 
taken;  and  dierefore  this  Court  should  affirm  it ;  upon  the 
jprinciple  that  every  Court  must  be  presumed  to  have  done 
i^ht  till  the  contrary  appears.  ^ 

Rando^^  in  reply.  The  transcript  in  question  was  re^ 
gohrly  incorporated  in  the  proceedings  by  VLprofsrt.  A 
bin  of  exceptions  was  dierefore  pot  necessary. 

Thursday^  March  29.    The  Judges  delivered  their  opi« 


Judge  TucKsA.    Ware^  as  executor  of  Digges^  brought 
an  action  of  debt  agsunst  Croxton^  executor  of  Dunuy  on 

Vol.  I.  H 
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Makcu,     a  judgment  alleged  to  have  been  obtained  by  hinitfta 
y^^-^r^     quarterly  ^ww^n  Court,  held  in  the  County  of  Essiic,  in 
Digges's     the  month  of  August^  1786,  against  the  said  Dunn^  in  his 
xecu  or     uf^.d^fj^^     fhe  defendant  pleaded  no  such  record  as  by 
ExeTJtor.     ^^^   declaration  is  supposed.    The  plaintiff  rcpUed  that 
'  there  is  such  a  record ;  and  this  he  is  ready  to  verify  by  a 

transcript  of  that  record,  and  prays  that  that  may  be  seen 
and  inspected  by  the  Court :  there  is  no  ^imi/rW  entered  on 
the  part  of  the  defendant.  This,  however,  w^  probijDbly 
aided  by  there  being  a  negative  and  affirmative  in  the  plead- 
(a)  I  Wath.  '^^Z^y  *®  ***  *^  ^^^  ^^  Brewer  v.  Tarpley.{<i)  But,  at  a 
309*  subsequent  day,  ^  came  the  parties,  by  their  attorneys,  and 

die  Clerk  of  Essex  County  Court  appeared  in  Court^ 
and  produced  for  the  inspection  of  the  Court  the  original 
papers  filed  in  Essex  Court,  on  which  the  judgment  in  the 
declaration  is  said  to  be  rendered,  together  with  the  minute 
and  record  books^  as  kept  by  the  said  Clerk  of  Essex^  and 
the  Court  having  inspected  the  same,  was  of  opinion,  that 
there  is  not  any  such  record  as  by  the  declaration  is  sup- 
posed, as  the  defendant  in  pleading  hath  alleged,"  and 
thereupon  gave  judgment  for  the  defendant,  that  the  plain- 
tiff take  nothing  by  his  bill,  &c.  from  which  judgment  there 
is  an  appeal  to  this  Court* 

As  the  plaintiff  did  not  think  proper  to  spread  the  evi- 
dence upon  which  the  Court  grounded  their  decision  upon 
the  record,  this  Cour^  must  presume  the  judgment  of  the 
Court  pronounced  upon  inspec^ioB  of  the  records  of  the 
County  Court  of  Essex  to  be  correct.  But,  were  this 
otherwise,  the  transcript  of  a  record  of  a  judgment  enter- 
ed at  ^e  Rules  of  jfuly  (were  it  certain  diat  that  entry  was 
a  confirmation  o(  a  formal  conditional  order,  which  is  by 
no  means  clear  in  my  opinion)  would  not  verify  a  judg- 
ment had  at  the  succeeding  August  quartedy  tnna,  as  the 
judgment  stated  in  the  declaration  is  charged  to  have  been. 
For  these  judgments  might  have  been  set  aside  at  the 
succeeding  August  term  by  the  defendant's  appearance,  and 
pleading  to  the  actioni  and,  if  it  wei^  not,  k'lras  the  duty 
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of  tbe  Ck^  to  buve  enteFed  it  as  of  that  term,  pursuant  Makch, 
to.thc  directtoiift  of  the  act.(a)  But  it  stands  in  the  tran*  \^^^^ 
script  iaoerted  in  this  record,  as  a  judgment  entered  at  the  ^^^^^ 
Sulesm  y^y  instead  of  a  judgment  of  the  succeeding  ^^^^ 
term.  I  am  therefore  of  opinion  the  judgment  should  be  Exceptor. 
affirmed.  (a)   i    f^^* 

CodBt  e.  66. 
t.  48.,  and  e. 

Judge  Roane.  The  declaration  makes  a  profert  of  a 
transcript  of  a  record,  and  proceedings  containing  ^judg- 
ment  rendered  at  the  Essex  August  quarterly  term ;  and  the 
transcript  filed  in  the  cause  is  to  be  taken  as  that  transcript: 
the  plea  is,  that  there  is  not  any  such  record.  The  plaintiff 
replies  that  there  is  such  a  record,  which  he  is  ready  to 
verify  by  a  transcript  of  the  record ;  and  prays  that  that 
transcript  may  now  be  viewed  and  inspected  by  the  Court. 

This  would  seem  to  tie  down  the  judgment  of  the  Court 
to  be  pronounced  upon  the  transcript  thus  put  in  issue,  and 
make  Ac  judgment  of  the  Court  as  given  upon  the  original 
papers    irregular  and  improper.(*)    The  transcript  thus^^Sje^ 
referred  to  exhibits  a  judgment  rendered  at  the  Es^ex  uie    mm  of 
yufy  Ruks  preceding  the  August  term  stated  in  the  decla-  jy^^   ""i 
ration,  and  corrcspondmg  in  odier  respecto  with  the  judg-  '^«*-  «**• 
aiest  so  stated;  and  the  question  is,  whether  this  record 
sttffkhntly  corresponds  with  that  stated  in  the  declaration. 
IlwasdecidedhiJKmlv.  ritfiwonXc)  that  an  office  judg.  re)   3   CaO, 
Bient  is  not  to  be  considered  as  ^judgment  till  the  ensuing     • 
quarteriy  term  has  ebpsed;  that  is,  die  operation  of  die 
general  law,  upon  a  judgment  given  at  the  Hules  at  a  pre- 
^ioos  term,  makes  it,  in  effect,  to  have  been  given  at  such 
qotfterty  term.     But  die  question  stiU  recurs,  ws»  it  ne. 
cessaiy  to  st^c  aU  Uiis,  circuitously,  in  the  declaration ;  or 
would  it  not  suffice  to  take  the  more  direct  course  of  sim- 
ply string  it  to  be  a  judgment  of  the  quarterly  term  ?  Un- 
doubtedly die  latter  course  is  sufficient:  there  are  many  m- 
stances  in  die  law  in  which  it  is  sufficient  to  state  the  pur- 
port  of  a  deed  or  document  according  to  its  legal  opera- 
tion.   In  the  case  before  us,  there  is  no  variance  between 
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March,  the  transcript  declared  cm,  and  duit  produced  m  evidence 

\^^>r^  that  18  not  cured  and  remedied  by  the  operation  of  a  gene^t 

Digges's  ral  law ;  there  has  been  no  omission  in  the  declaration  which 

Exeeutor  .  .       .-    - 

V.  IS  not  justified  on  die  ground  of  avoiding  a  useless  and 

Dunn's  .        .  ^ 

Exedutor.  Unnecessary  circuity. 


•  With  respect  to  the  reference  in  the  County    Court 

(a)  1  Rifo.    law,  (a)  it  only  refers  to  t^e  District  Court  law  as  to  die 

Code,  p.  88.  ,  r  .  .,/»..,  .     • 

9. 39.  manner  and  terms  of  setHng  estde  office  judgments :  it  does 

not  render  it  indispensable  to  the  validity  of  an  office  judgi 
mtent  that  it  should  be  entered  by  the  Clerk  as  of  the  last 
day  of  the  term,  as  is  provided  in  relation  to  judgments  in 
the  District  Courts.  There  is  then  no  piisprision  in  not 
haviog  done  this  in  the  case  before  us;  at  least  none  which 
will  prevent  our  consideriag  the  judgment  as  being  a  judg* 
ment  of  the  August  quarterly  term. 

I  am  therefore  of  opinion  that  the  judgment  of  the 
Court,  on  the  plea  of  nul  tiel  record^  is  erroneous ;  that  it 
ought  to  be  reversed,  and  the  cause  remanded  for  further ' 
proceediogs  as  to  the  two  remaining  pleas. 

Judge  Fleming.  Tlie  only  question  in  this  case  is, 
whether  there  be  a  record  of  such  a  judgment  as  is  stated 
in  the  declaration  ^  The  {daintiff  declared  on  a  judgment 
recovered,  at  a  quarterly  session  Court  holden  in  the 
County  of  Essex^  in  the  month  of  AuguH,  1 788,  of  WU- 
Bam  Dunriy  (B.)  administrator,  &c..  of  William  Toung^ 
jun.  deceased,  as  well  for  a  debt  of  4C0L  specie  currency, 
as  210lb.  of  tobacco,  and  1*.  6d.  for  costs.  The  defend- 
ant pleaded  that  there  is  not  any  such  record  of  the  reco- 
very, &c.  as  by  his  declaration  is  above  supposed :  and  the 
pl^ntiff  replied,  that  there  is  such  record  of  the  recovery 
aforesaid  remaining  in  the  aforessud  Court  of  Essex 
County,  &c.  and  prayed  that  the  trai\8cript  of  the  said  te* 
cord  might  be  viewed  and  inspected  by  the  Court,  &c 
And,  at  a  subsequent  day,  in  presence  of  the  parties,  by 
their  attorneys,  the  Clerk  of  Essex  County  Court  appeared 
in  the  District  Court  of  King  and  ^cen,  where  the  oiit 
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was  peiufiog,  and  produce^t  6^  the  inspectioii  of  the 
Court,  die  original  papers  filed  in  Essex  Court,  on  whkh 
die  judgment  in  the  declaradon  is  said  to  be  rendered,  to- 
gedier  with  the  minute  and  record  books,  as  kept  by  the 
said  Clerk  of  Essexy  which,  to  be  sure,  were  of  equid  va^ 
lidity  with  a  transcript  of  the  record ;  and  the  Court,  hav- 
ing inspected  the  same,  was  of  opinion  that  there  was  not 
tDjf  such  record,  of  the  recovery  of  the  400^,  21(db.  of  to- 
bacco, and  l^.  6d.  against  the  said  William  DunUy  as  admi^ 
nistrafor  of  William  Toung^  deceased,  as  by  the  declaration 
is  supposed,  and  gave  judgment  for  the  defendant*  From 
which  judgment  the  j^intiflF  appealed  to  this  Court*  And  a 
transcript  of  the  record,  inspected  by  the  District  Court, 
and  on  which  judgment  fpr  the  defepdant  was,  in  my  con^ 
ceptioQ,  very  improperly  rendered,  is  filed  in  tlus  cause, 
and  is  now  part  of  Ae  recotd  before  the  Court;  on  in- 
spection whereof  it  spears  that,  at  the  Jetties  held  in  the 
Clerk's  office  of  Essex  County,  on  die  22d  day  of  July^ 
1788,  judgment  was  granted  to  the  plaintifF  Robert  Wart^t 
agadnst  WtlHam  Durniy  (B»)  administrator,  &c.  of  WUHam 
Toung^  deceased,  for  400/.  specie  currency,  for  debt,  and 
SlQib»  of  tobacco,  and  Is*  6d.  for  costs,  which  is  pre- 
cisely the  amount  of  the  judgment  stated  in  the  declara- 
tion ;  but  it  is  objected  diat  it  is  there  stilted  to  have  been 
recovered  in  the  qcumth  of  August^  1788,  when  it  appears 
by  die  record  to  have  been  entered  at  the  Rules  in  the 
month  of  yuly  preceding.  But  let  us  see  what  the  law 
^ys  on  die  subject*  By  the  act  concerning  County  and 
CorpiHation  Courts  of  1792,  c«  27*  s.  29.(a)  it  is  eni^c^d,  (a)  i  j?««. 
diat  whero  any  final  judgment  shall  be  entered  up  in  the  "''^  ^  '** 
office,  &c*  by  default^  execution  may  issue  thereon,  after 
the  next  succeeding  quarterly  Court j  unless  the  same  be  set 
aside  during  such  Court,  in  like  manner  as  office  judg- 
asents  in  the  District  Courts  may  be  set  aside*  By  the 
District  Court  law,  c*  66*  s*  42.(&)  all  judgments  by  de-  (6)  ibid,  ^ 
fimlt,  &c*  obtained  in  the  office,  and  not  set  aside  oi^  some 
day  of  the  next  succeeding  District  Court,  sha(l  be  entered 
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^tiio''  ^  *^^  ^^^^^  ^  of  the  la9t  dOkf  of  the  term;  which  jodg- 

v^^y^  ments  shall  be  final  in  actions  of  debt  founded  on  any  spe* 

^IfiUOT  ^^7«  ^^^  ^  ^^^^  ^  writing,  &C.    By  tite  69tii  section  of 

▼.  ,  tiie  County  Court  lawy  tiie  jHtxxedings  in  tiie  said  Couttsi 

Execator.  in  common  law  cases,  shall,  as  nearly  as  may  be,  conform 


(a)  1    Am  ^  ^^  practice  in  die  District  Court8*(a) 

^^  V-  ^  This  judgment,  then,  obtained  at  die  Suke^  in  the  oflfaae 
of  EsBcx  County,  the  2^  day  o(  July^  1786,  ought,  ac* 
cordiog  to  the  directions  of  the  iaw^  to  have  been  entered 
by  die  Clerk,  as  of  the  last  day  tf  ths  suocectBng  quarterbf 
ternty  which  was  in  August  following;  because. the  defend* 
ant  was  at  liberty,  durbg  all  that  term,  to  set  the  office 
judgment  aside,  by  pleading  to  issue.  And  the  Clerit,  by 
not  having  so  entered  it,  was  guilty  <^  a  misprision^  die 
meaning  of  which  I  take  to  be,  a  mistaiey  an  09ersighty  an 
omission^  or  negkcty  in  entering  up  a  records  and  the  fail* 
ing,  or  neglecting,  to  enter  the  judgment  befcMre  vm^  as  ^ 
the  last  day  of  the  August  qutarterly  term^  next  succeeding 
the  office  judgment,  was  clearly,  in  my  appreheoaion,  a 
misprisiotif  and  the  entry  ought  to  have  been  amended, 
agreeably  to  the  directions  of  the  law ;  and,  according  to 
the  plain  construction  of  which,  and  to  die  decisioQ  in  the 

(»)fi  CaU^i^,  case  of  Hunt  v«  Wilkinseny{V)  die  judgment  was  income 
(dete,  and  in  abeyance,  (nor  could  execution  have  been  had 
thereon,)  until  the  end  of  the  August  quarterly  term  nexl 
succeeding  die  office  judgment*  The  plaintiff,  then,  ill 
my  conception,  properly  stated  it,  in  his  declaration,  to 
have  been  a  judgment  recovered  in  the  month  of  Augueiy 
1788.  I  am  therefore  of  opimon,  that  the  judgment  of  the 
District  Court  is  erroneous,  and  oug^  to  he  reversed,  and 
the  cause  remanded  for  further  proceedings. 

By  the  majority  of  the  Court  die  judgment  was  reversed, 
and  the  cause  remanded  for  further  proceedings  on  die  i^ 
sue,  which  had  not  been  tried,  and  on  the  demuiter,  as  to 
which  there  was  no  joinder. 
5 
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Cbiim  against  Heale.  'iimrtday. 

^  March  L 

THIS  was  a  wAl  in  Chancery  brought  in  the  County  i.^i^^  |^. 
Court  of  Fauquier^  by  Wilkam  iKw&^pdnst  Charter  Ckmny  i^8j;Sie  to 
Smifk^h  Chhrn^  and  John  Chinn^  executors  of  Charles  »  **^^^ 
CKAm,  deceased.  **  to  eontvn  a 

The  object  of  the  bill  was  to  compel  a  conveyance  of  a  bertfacre*,'' 
tract  of  land  sold  to  the  pfauntiff  by  the  defendants,  under  uS^e^u^^tS 
the  w91  of  theb  testator,  '^ascontaniingftt;0iluiid6-rJacres,''  ^^Jp^fi^ 
aod  an  addition^  oonveyanoe  of  part  of  die  alining  land,  ^  ^  "J^. 
Qield  by  the  defendant  Charki  Chifm,)  to  make  up  a  defi-  "^l^'^J^, 
deacy  of  quanti^  in  the  said  oract,  according  to  an  alleged  ^y  M^oh  defi. 
agreement  between  the  defendanto  and  the  plaintiff.  It  ^It^Kkmn.^ 
appeared  froaa  the  t^  answer  and  exhibiu,  that  the  plaintiff  UMiTiTtS^ 
hdd  (by  deedfrom  George  Heak,  his  father,  who  bought  of  ^bf^ri^  t 
Bawleigh  Shearman)  two  hundred  acres  of  land  devised  §[*^  ^yJiSil 
ID  the  said  Shearman  by  the  will  of  Rawktgh  Ghhrn^  decea*  trac^  with 
aed;  adjoining  to  which  lay  the  land  sold  as  aforesaid  by  from  the  tiioe 
dKtlefendants  to  the  plaintiff;  being  other  two  hundred  payable. 
ncKs  devised  hy  die  same  will  to  Bryan  Stott^  under  whom  s.  aq  antver 
tbe  testator  of  die  defendants  daimed.  The  several  devises  ^^  '^  ^ 
•o  liaxideigh  Shearman  and  Bryan  Stott  were  of  so  many  ^'Jw^^J^ 
flcret  of  land  out  of    a  larger  tract  in  Prince  William  ^^  ^»^%  i" 

lavoar  of  the 

Comity,  (afterwards  Faaquier^  and  not  by  metes  and  bounds*  puumiff) 
The  [daintiff  contended  that  Shearman^e  land  was  laidojf\itn  at  theu 
for  him  (after  Rawleigb  Chinn^s  death)  in  a  manner  corre-Cwith^'!!!!^' 
apondbg  with  certmi  lines  represented  in  a  pUt  and  cer- 1°^^^^  ?^. 
tfcstle  of  survey  made  by  a  certmn  James  RotUt  by  order  Ji^^\^  ^^ 
of  the  Court,  and  in  presence  of  the  parties^  as  the  surveyor  that  they  ap- 
certified;  (which  order  was  made,  however,  on  the  plaintifi^s  ooaosei    and 

fil^  theit  an- 
flvei^  and  no  ttept  were  taken  to  oompel  a  ftirther  anairer  from  them. 

S.  Where  a  plaintiff  met  in  Chancery  for  a  conveyanoe  of  a  specific  tract  of  hind,  and 
■bo /or  a  ooov^aoee  of  other  iandt  to  make  opa  defieieocy  of  quaniiiy;  (relating  to  which 
deficiency  he  prays  a  fUtcovery;)  bat,  aeeordiog  to  the  contract,  appears  entitled  to  com- 
laatiuQ  in  money,  and  not  in  tantU,  the  Court,  after  decreeing  the  hrst  mentioned  oonfey- 
e,  (the  deficiency,  and  the  sum  to  be  allowed  for  it,  beine  ascertained,)  will  go  on  to  d«- 
^  tine  eompenmUony  without  turning  or er  the  party  to  a  Court  of  lavt. 
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Mauch^     motion  before  his  bill  was  fledi)  that  a  ceitsun  green  Mxit^ 

s^^^r^    ^*  ^M  (designated   in  the  said  plat,)  divided  the  same 

China       from  the  land  devised  to  Bryan  Stott^  which  lay  on  the 

He^ae.       west  of  that  line,  and  was  bounded  as  described  therein^ 

according  to  which  plat  there  was  a  deficiency  of  quanli^ 

in  the  last-mentioned  tract* 

I'he  plaintiff  farther  alleged  that  a  |»*ivate  survey,  by  con- 
sent of  parties,  and  in  their  presence,  was  made  before  he 
gave  his  bond  for  the  purchase-money;  by  which  surviey 
the  dividing  line  was  run,  nearly,  if  not  entirely^  as  repie- 
sented  by  the  said  green  line  and  letters  £.  F.,  and  (as  hd 
conceived)  was  setded  without  the  necessity  of-  fttrther 
dispute;  but  according  to  that  survey  die  land  fell  short 
about  49  acres;  that  he  then  proposed  to  purchase  from  the 
defendants  the  land  which  had  been  devised  to  Bryan  Siaiti 
at  20f«  per  acre,  agreeable  to  the  said  private  survey;  to 
which  he  was  answered  l^  the  defendants  that^  if  he  would 
take  200  hundred  acres  at  that  price,  he  might  have  it;  and 
^e  difference  in  quandty  ^hodid  be  made  up  from  the  ad-> 
joining  lands* 

The  defendant  Charles  Chinn  in  hifl  answer  ckcbMd  hie 
had  understood  that  after  the  death  of  Rawleigh  Chinn  the 
wholeyS^r  hundred  acres  above  mentioned  were  laid  off' 
together  in  one  undivided  body ;  that  he  had  never  undei^ 
stood  there  was  any  division  6f  the  said  land  between 
Shearman  and  Stott;  that  he  had  searched  several  offices  to 
find  the  said  dwision,  but  never  could;  that,  in  ^  deed  horn 
Rawleigh  Downman  (who  cbdmed  under  WiUiam  Dovm» 
man  the  purchaser  fromStott^  to  Charles  Chinn^  the  defend^ 
ants'  testator,  the  land  devised  to  Stott  was  pardcularly 
described;  that  the  boundaries  therein  mentioned  contained 
two  hundred  acres,  or  rather  upwards;  and  the  defendant 
supposed,  if  there  ever  was  a  division,  it  must  have  been 
made  according  to  the  lines  described  in  that  deed*  He 
contended  that  the  plaintiff  now  had  the  whole  title  of 
Shearman  and  Stott;  and  if  there  was  a  deficiency  in  the 
whole  quantity  of  four  hundred  acres,  it  should  be  made  up 
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to  Km  out  of  the  residue  of  Rawkigh  Chmn^a  tract,  and    ^^^^^^* 
not  out  of  the  estate  of  Charks  Chirm.     He  denied  that  he    \^^srs^ 
ever  agreed  to  make  up  any  deficiency  of  the  said  two  hun-      ^^''"n 
ifra/ acres  out  of  hb  own  land,  or  any  now  in  his  possession,      Heai«. 
arerring  that  the  bond  for  a  conveyance  referred  to  in  the  ""^— — 
bin  would  show  what  land  he  was  bound  to  convey;  be- 
yond which,  he  was  advised  he  was  not  bound. 

The  bond  last  mentioned,  dated  September  29th,  1788, 
was  from  Charks  Chinn^  Rawleigh  Chirm^  and  John  Chirm  to 
the  plainoSl  They  bound  themselves  ^*  executors  of  Charks 
Chimtj  deceoiedy'*  jointly  and  severally,  in  the  penal  sum  of 
five  hundred  pounds;  8ub}ect  to  a  condition  reciting  that 
^  whereas,  at  a  public  sale  of  the  land  belonging  to  the 
estate  of  said  Charks  Chinn^  the  said  William  Heak 
prndiaaed  a  lot  thereof  cmiaining  two  hundred  txres^ 
bemg  the  land  which  Charks  Ctunn^  deceased,  purchased 
6i  Rawkigh  i)0tiinman,  which  land  had  been  willed  by  Raw^ 
kigh  Chinn  to  Bryan  Stott^  and  by  the  said  Stott  sdd  to 
William  Dawnman^  the  said  Heak  having,  of  this  date, 
passed  bis  bond  for  two  hundred  pounds,  the  purchase  mo- 
aey,  now  if  the  above  bound  Charks  Chtrm^  Rawkigh 
•Qdrni^  jasuy  and  John  Chinn  convey  to  the  said  WWiam 
Health  by  good  and  sufficient  deeds  of  conveyance  the 
aforesaid  land,  to  contain  two  hwtdred  acres^  whenever  the 
ttme  shall  be  required  of  them,  then  the  above  obligation 
to  be  void,"  8cc 

Before  the  answer  was  fled,  a  decree  nisi  was  entered 
against  all  the  defendants;  and  at  May  Court,  1796,  (the 
record  says,)  ^  came  as  well  the  complainant  by  his  coun- 
sel, as  die  defendants  by  their  counsel,  and  the  said  defendants 
filed  their  answer  to  the  bill  aforesaid,  which  said  answer 
is  in  these  words,  to  wit:  The  answer  of  Charks  Chinh^  one 
of  the  defmdantSy  to  a  bill  of  complaint  exhibited  against 
him  and  others y  executors  of  Charks  Chinn ^  deceased,  &c.; 
to  which  answer  of  the  said  defendant  the  complainant  re- 
ptied  generally,  and  commissions  were  a>ii^arded  the  parties 
to  take  depositions." 
Voi^  T.  T 
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Sundiy  depositions  were  taken;  partly  for  the  purpoat 
of  endeavouring  to  explain  the  written  contract,  hffarolUi^ 
timony;  and  partly  relating  to  the  lines  and  quantity  of  the 
land  sdd.  The  plaintifl^  by  the  dqxMiUon  of  a  oettaitt 
William  Metcalfe  substantially  maintained  his  i^gatm 
concerning  the  private  survey,  made  by  consent  of  parties^ 
in  September^  1788,  the  day  before  die  contract  was  coiidii* 
ded;  from  which  survey  it  appeared  that,  after  aUowing  him 
the  fiill  quantity  of  txvo  hundred  wrts  for  ShearmarCe  trac^ 
there  would  remain  only  146  acres  in  Stotfe  tract* 

The  County  Court,  on  the  27th  of  March^  1798,  decreed 
and  ordered  that  the  complainant  recover  of  the  defendam 
thir^-six  three-fourth  acres  of  land  to  be  laid  off  out  of  hk 
lands  adjoining  the  complainant,  and  appointed  commisttoi^ 
ers  to  lay  off  the  same;  and,  upon  their  report,  decreed  ^tfaat 
the  defendant  convey  to  the  complainant  by  good  and  suf* 
ficient  deeds  in  fee-simple  die  lands  and  premises  m  the  bill 
mentioned,  and  in  the  plat  and  survey  also  mentioiied,  and 
described  by  the  green  letters  E*  F.,  &c«,aiid  the  lands  do- 
scribed  in  a  survey  made  by  Charles  Kemper  in  thu  cause^*^ 
(contaimng  thirty*six  three^founfa  acres)  "*  bearing  date  the 
Sth  day  of  June^  and  referred  to  in  the  report  of  the  com* 
missioners  of  die  same  date,  and  that  they  pay  to  the  com- 
plainant his  costs.''  This  decree  was  affirmed  by  the 
Superior  Court  of  Chancery  for  the  Richmond  District  ia 
May^  1804;  upon  an  appeal  taken  (as  the  Clerk  stated  in 
the  transcript  of  the  record)  by  the  defendants;  but  upon 
bond  and  security  pven  by  Charles  Chinn  only;  fram 
which  decree  of  affirmance  the  .^  appellants^*  atyeakd  lo 
this  court* 


Wickham^  for  the  appellants.  We  contend  there  was  no 
dividing  line;  and  that  Heqle  is  not  endded  to  more  than 
the  quantity  of  land  found  in  StoU^s  tract.  But  if  he  were, 
the  dectee  is  erroneous  in  having  been  entered  against 
one  defendant  only^  and  subjecting  him  to  make  good  At 
whole  loss.    The  bill  was  taken  for  confessed  as  to  all  the 
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Jefendhnts:  the  decree  nisi  does  not  appear  to  have  been  Ma«ch, 
jerved  upon  any  of  Aem;  and  one  only  annvcred.  With- 
out any  reference  to  the  merits^  the  decree  ought  therefore 
to  be  reverBed.  But,  upon  the  meriUy  the  plaintiff  was  en- 
tided  to  no  relief;  at  any  rate,  not  to  the  relief  aferded  •— —* 
UflEu  Vo  specific  tract  of  limS  was  contracted  to  ^  sub- 
looted  fimr  •Sto^f'f  land»  in  case  of  a  deficiency:  the  only 
vemedy  was  t^  a  suit  at  common  law  for  damages*  An 
attenpt  is  made  to  set  up  €i  parol  agreement,  (to  make  up 
the  deficiency  in  land,)  which,  by  the  statute  of  frauds  is 
not  adroissiUe,  unless  somt  fraud  or  mistake  had  been 
fommitted  in  drawing  the  bond.  But  the  bill  does  not 
Aarge  an  agreement  differing  from  the  bond;  nor,  in  fact, 
ia  any  sudi  parol  agreement  proved^ 

Botts^  for  the  appellee.      One  executor^  as  die  answer 
inpoits,  answered  for  all.     They  all  appeared  by  counsel, 
and  put  the  fate  of  the  cause  upon  that  answer.(a)      The  (a)  i  Wash 
act  of  co-defendants  in  recognising  the  answer  of  one,  as  ^Voo{^t! 
dieir  own,  makes  it  oWigatory  upon  lhem.(^)  Sj^^  ^^ 

The  statute  of  frauds  has  nothing  to  do  with  this  case.  ^  •J''i2o,i«i. 
The  appellee  relies  on  the  written  contract;  and  that  stipu-  CartwHght. 
lates  for  two  hundred  acres,  but  does  not  menuon  how  the  s7s,FreeUmdt 
deficiency  is  to  be  made  up.     In  such  cases,  it  should  be  in  ^'    ^'^^ 
and,  if  possible;  for  this  is  most  consonant  to  justice,  and 
die  intention  of  the  parties.(c)  ^  f^^nelr. 

As  to  the  pretence  that  no  dividing  line  existed,  and  that,  ^^^f*  \^ 
in  fact,  there  was  no  deficiency;  the  testimony  sufficiently  jJ^J^**^^ 
refutes  it.     Could  it  have  entered  into  the  minds  of  the 
pardes  that  one  was  selling,  and  the  other  buying,  an  tm^* 
^ded  poruon  of  the  estate  X 

Wickhamy  in  reply.  The  answer  itself  is  in  termt 
that  of  one  defendant  only.  The  Court  must,  therefore, 
understand  the  expression  in  the  record  that  it  was  the  an- 
swer of  **  the  defendants,^^  as  a  clerical  error. 

The  auAorities  rcferrtd  to  by  Mr.  Botts  have  no  appli- 
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March,     cation.    Thc  case  from  Waahington  was  of  one  defendant 

N^*v>^    coming  in,  and  joining  in  defence.  In  Pollard  v.  Cartwright^ 

Chinn       the  husband's  answer  was  received  for  himself  and  wifi; 

Heaic.      and  in  Freelands  v.  Royall  the  answer  of  one  joint  partner 

""""""""^    **  in  the  namcf  of  both?^  was  deemed  sufficient. 

But,  whether  the  answer  was  that  of  all  the  defendants, 
or  of  one  only^  the  decree  was  wrong;  being  against  the  lands 
of  Charles  Chinn  individually;  and  not  against  the  lands  of 
the  estate.  If  it  was  the  answer  of  one  defendant  only, 
then  the  decree  was  erroneous,  because  the  others  were  not 
before  the  Court.  If  it  was  the  answer  of  a//,  then  the 
decree  was  erroneous,  because  one  only  was  decreed  to 
make  satisfaction* 

Equity  does  not  require  compensation  in  land.  Other 
land  might  be  worth  tnore^  or  might  be  worth  lees*  The 
contract  was,  that  this  tract  contained  two  hundred  acres. 
Therefore,  in  case  of  deficiency,  compensation  in  damages 
should  be  made* 

Wednesday^  March  14.  The  Judges  pronounced  ,dieir 
opinions. 

Judge  Tucker.  Charles  Chinn^  by  his  last  will  and  tes- 
tament, (whereof  he  appointed  his  sons  Charles  Chmn^  R. 
Chinn  and  yohn  Chinn,  his  executors,  all  of  whom  quali- 
fied,) directed  all  his  lands  in  the  Counties  of  Loudon  and 
Fauquier  to  be  sold  by  them.  The  executors,  pursuant 
thereto,  set  up  at  public  sale  a  lot  thereof,  ^  containing  two 
hundred  acres,  being  the  lands  which  the  said  Charles  Cfurm^ 
deceased,  purchased  of  R.  Downman,  which  land  had  been 
willed  by  J?.  Chinn  to  Bryan  Stott,  and  by  the  ssud  Stott 
sold  to  William  DownmanJ^  Of  this  lot  the  complainant 
William  Heale  became  the  purchaser,  and  on  the  29th  of 
September,  1788,  passed  his  bond  for  200/.  the  purchase 
money;  and,  on  the  same  day,  the  executors  above  named  ex* 
ecuted  their  joint  and  several  bond  to  the  said  Heale,  reci- 
ting the  premises,  with  condition  to  be  void,  ^  if  the  said 
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executors  should  convey  to  the  satd  ffealcj  by  good  and  suF-     ^|gfo  "* 
fidcnt  deeds  of  cooveyance,  the  aforesaid  land,  to  contain 
two  hundred  acres^  whenever  they  should  be  thereto  re* 
cpured**'     The  bill  is  brought  for  a  conveyknce ;  suggests  a 
defidency  in  die  lot  called  Stotfs  land,  and  requires  that  the   ""'^ 
defidency  be  made  up  out  of  the  adjacent  lands  of  the  tes- 
tator*   And  from  an  examination  of  the  condidon  of  the 
bond,  as  no^ced  above^  the  payment  of  the  full  sum  of  200/. 
by  the  purchaser,  and  the  acceptance  of  it  by  the  executors^ 
I  have  no  doubt  that,  according  to  the  spirit  and  intention 
of  the  sale^  the  plaintiff  is  entitled  to  have  the  full  quantity 
of  two  hundred  acres  of  land,  if  there  were  so  much  land  in 
Bryan  States  lot ;  aiid  if  not,  out  of  any  adjacent  lands  of 
Ac  testator,  which  were  to  be  sold  pursuant  to  the  directions 
of  his  wilL     There  is,  however,  one  or  two  errors  in  the  de- 
cree of  the  County  Court,    i^;>«/,  either  in  proceeding  to  a 
final  decree  against  a// the  executors  by  whom  the  land  was 
9tMy  aldiough  one  only  had  put  in  an  answer,  witj^out  pn> 
ceeding  to  take  the  bill  for  confessed  against  the  others,  in  a 
regular  course;(a)  or  secondly^  in  decreeing  the  supposed  de-  M  t  Ben,  6f 
fidency  to.  be  made  up  by  the  defendant  Charks  Chinn^  who 
alone  had  answered,  out  of  his  lands,  instead  of  the  lands 
of  his  testator^  if  any  there  were,  adjoining  Bryan  Stotfs 
lot*     Which  of  diese  is  the  error  of  the  Courts  and  which 
the  bhmder  of  the  Ckrk^  it  is  not  easy  to  say.   In  the  case  of 
Freekmds  v.  RoyaU^(b)  one  partner  answered  in  the  name  r6)  s  J9bi.  & 
of  both  f  and  the  decree  was  in  favour  of  the  defendants^  not 
agrnnst  them^  as  it  is  here.    Nor  am  I  perfecdy  satisfied 
with  the  survey  nuide  in  the  cause,  on  the  motion  of  the 
plaintiff,  befiore  die  defendants'  appearance,  and  even  before 
the  {daintiff  had   filed  his  bill ;  more  especially  as  there 
seems  to  be  no  reference,  in  that  survey,  to  the  testator's 
tide  deeds ;    in  one  of  which,  (that  of  September  16,  1772, 
from  R.  Doxvnman  to  Charles  Chinn  the  testator,)  bounda- 
ries are  expressed  to  which  the  survey  before  mentioned 
bears  no  kind  of  reladon,  that  I  can  discover;  as  the  answer 
suggests  that  Charles  Chinn  entered  into  possession  and  held 
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the  land  as  long  as  he  Gved,  aocordiBg  to  tliose  bounds,' 
there  is  at  least  room  to  doubt  whether  the  survey  made^tm 
the  motion  of  the  complainant^  before  the  defotdantB  won 
in  court,  and  even  before  filing  his  bill,  is  akogetfacr  coiw 
recu  I  am  therefore  of  opinion  the  decree  was erromKiaa; 
and  that  the  decree  of  the  Superior  Court  of  ChaMtvy,  af* 
firming  the  same,  ought  dS^  to  be  reversed,  and  the  cause 
remanded  to  that  Court  for  further  proceedings  thmreiA  to 
be  had;  with  directions  to  make  up  the  deficiency  of  two 
hundred  acres  (if  Bryan  Si^tfs  lot  shall  be  found  not  to 
contain  that  quantity)  out  of  the  adjoining  lands  of  the  ie9^ 
tatorj  if  any  there  be,  to  be  laid  oflP  in  the  most  convenient 
and  equitable  manner ;  but  if  there  be  no  such  lands  adjoin* 
ing  which  remain  unsold  by  the  executors,  that  a  jury  ought 
to  be  empannelled  to  assess  the  complainant's  damages  by 
reason  of  the  deficiency ;  if  it  shall  appear  that  the  executors 
have,  by  their  own  act,  put  it  out  of  their  power  to  make  up 
diat  deficiency,  by  disposing  of  the  adjoining  lands  of  their 
testator:  if,  however,  there  were  no  such  adjoining  landa 
of  their  tesutor,  in  that  case  the  executors  ought  to  refund 
to  the  complainant  a  ratable  proportion  of  the  purchase 
money  paid  by  him,  with  interest  on  the  same  fnun  the  Mth 
of  September^  1788,  the  date  of  his  bond  given  on  that  ac- 
count to  Levin  Powely  a  creditor  of  the  deceased  Charin 
ChinUy  at  the  request  of  his  executors  and  in  behalf  of  \m 
estate. 


Judge  Roane.  The  depositions  in  thb  cause,  and  par- 
Ocularly  that  of  William  Metcalfe  prove  aatis&ctorily,  tkul 
whatever  uncertainty  or  difference  of  opinion  might  havte 
existed  touching  a  line  of  division  between  the  two  tracts  of 
land  in  question,  at  a  prior  time,  the  saose  was  adjusted 
between  the  parties  just  before  the  sale  by  ^  esecusorss 
at  which  time  the  line  was  settled  to  run  as  from  the  green 
letters  £•  F.  on  Routes  survey.  The  residue  of  die  tract 
was  that  sold  by  the  executors  ai|d  purchased  by  the  com* 
plainant.    It  was  sold  l^  the  acre;  so  that  if  it  fell  short  oi 
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m0wBT9^  the  purchaser  was  not  t6  give  his  bond  for  to  MAK^a, 
— rhj  or,  having  given  it,  would  be  entided.  to  an  abate- 
awBCiacaaeofdeideiic^  Thus  die  matter  stood  as  at  the 
of  die  salc»  and  independent^  of  the  dde-bond  spread 
die  record,  uid  the  eircumstiuices,  detailed  by  CoL  ' 
JPftmti^  at  the  tfanc  of  entering  into  the  bonds.  It  is  notttd-  ' 
Mtted  cfaat  diose  circumstances  (taken  even  independendy 
id  tbrqiipellant's  answer,  and  exckisively  of  die  tide4>ond) 
wiaoJd  vaty  the  result  as  arising  from  that  bond  only.  That 
I  however,  is  to  be  taken  as  containing  the  final 
of  the  fiarties,  (whose  previous  conversationa 
were  ebnaequendy  merged  therein,)  and  as  shutting  out 
iktatWKttmikty  and  dangor  of  perjmry  which  it  was  the  ob- 
jsct  ^  the  «ct  to  avoid  and  ptvvent.  That  bond  does  not 
bind  she  executors  to  convey  200  acres  of  land,  but  merely 
theJ$ti4  land,  (whieh  it  is  also  proved  was  alom  offered  for 
sale,)  der»red  from  B,  Sioit,  **  containing  200  acres." 
AgaiSi  the  bond  stipulates  for  a  conveyance  of  the  ^  afore- 
said land''  (i.  e.  Smfs)  «^  to  contain  200  acreB."^  What  is 
Ais^  dttn,'bBta  represeittlidon  in  the  first  case  that  this  lot 
fCMUdns  300  acres,  and  in  die  second  instance  (more  parti- 
tokriy)  n  covenant  warrandng  it  to  contain  200  acres  I  lliis 
covenant  makes  the  executors  HaUe  to  make  the  purchaser 
\\udame^e9f  but  there  is  no  specific  and  written 
;  Un^mg  them  to  cdnvey  <my  specific  Umdy  ulte- 
riarto  diat  contained  in  Siotfs  tract,  much  less  the  iden- 
tkal  'land  decreed  to  be  conveyed  in  the  case  before  us. 

Widb  respect  to  the  objecdon  that  the  decree  in  this  case 
does  not  extend  to  ihe  executors  other  than  Charles  Chirm  ; 
it  iaexpHMsly  stated  that  the  defendants  (the  two  omitted 
ones  included)  i^peared  by  their  counsel  and  filed  their  an- 
swer {  which  answer,  however,  as  set  forth,  is  die  answer  of 
Otarks  CUtm^  one  of  the  executors.  Nothing  is  more 
cauMm  or  reasonable,  than  diat  the  answer  of  one  defend- 
ant should  be  adopted  by  anoth^:  if  it  was  done  in  this  in- 
stance^ so  as  to  bar  the  pbundff  of  die  benefit  resulting  fr6m 
the  oaih  of  the  other  defendants,  as  h^  might  have  objected 
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March,  to  the  proceeding,  and  require  an  ahswer  sanctioned  by 
this  solemnity,  so  he  might  waive  that  right  and  accept  the 
answer  in  question.  This  he  has  done  by  replying  generally, 
setting  the  cause  for  hearing,  taking  depositions,  and  £iiliog 
to  proceed  against  the  other  defendants  for  not  answering  in 
a  more  particular  and  special  manner.  The  plMntyFhaa 
proceeded  on  the  maxim  **  quisquts  potest  renunciare  juri 
pro  se  introductoJ**  The  case  of  executors^  in  the  presait 
instance,  is  stronger  than  that  of  separate  individuals ;  for 
one  executor  is  competent  to  bind  his  testator,  and  nothuig 
is  more  common  than  for  one  of  several  executors  to  do  tbe 
whole  business.  In  the  case,  however,  of  Freekoub  v. 
{a)  s  Hen.  6f  RoyaUy(a)  it  was  held  that  the  answer  of  cme  joint  partner 
in  the  name  of  both  should  be  sufficient ;  on  the  ground  of 
the  complainant's  having'  Jiled  a  general  replication  and  ta- 
ken  no  steps  to  compel  an  answer  from  the  other.  That  case 
is,  perhaps,  less  strong  than  the  one  before  us  %  not  only  in 
the  diversity  before  mentioned  between  executors  and  other 
individuals,  but  because,  in  that  case,  we  had  only  tiie  ipse 
dixit  of  one  partner,  who  styled  himself  the  sok  representor 
tive  of  the  firm,  whereas,  in  this  case,  the  residue  of  the  firm 
themselves  (the  other  executors)  have  appeared  by  their  at- 
torney, and  put  in  an  answer  by  adoption.  In  the  case  of 
Freekmdsy  there  was  not  only  no  oath,'  but  no  answer  for  tbe 
other  partner;  whereas,  in  this  case,  there  is  an  answer,  but 
the  solemnity  of  an  oath  has  been  dispensed*  with  by  tbe 
plaintiff:  one  circumstance,  however,  is  conunon  to  both 
cases,  which  was  the  governing  one  in  xhtC9Mtoi  Freelands  s 
and  that  is,  the  acquiescence  of  the  plaintiff.  It  is  true,  in 
Freelands^  case,  the  junior  Judge  of  this  Court  objected  to 
the  decree  for  want  of  the  answer  of  the  other  partner ;  but 
both  the  other  Judges  were  of  a  contrary  opinion,  and  such 
was  the  judgnaent  of  the  Court ;  and  it  is  remarkaUe  that 
no  objection  was  taken  to  the  answer  in  that  case,  on  this 
ground,  by  the  able  counsel  concerned  in  it.  It  is,  however, 
not  only  the  spirit  of  this  decision  which  governs  me  in  the 
present  case,  but  the  fear  of  overturning  very  many  decrees. 
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and  opening  wide  the  door  of  litigation.  I  believe  that,  un- 
less thift  objection  is  overruled  in  the  present  instance,  the 
consequences  cannot  be  foreseen  nor  estimated ;  whereas,  if 
any  injury  has  accrued  to  the  plaintiff,  it  has  been  produced 
hy  his  own  acts  and  acquiescence. 

My  opinion  is,  that  both  decrees  be  reversed,  and  com- 
pensation made  to  the  appellee,  in  proportion  to  the  quanUty 
of  land  deficient,  at  the  rate  of  20^.  per  acre.  It  would  be 
wrong  to  turn  over  the  appeUee  to  a  Court  Qflaw  to  recover 
damages,  because  he  was  competent  to  come  into  equity  to 
-pray  a  discovery;  and,  being  there^  that  Court  should  make 
a  final  end  of  the  case,  as  a  certain  criterion  presents  itself 
whereby  diat  compensation  can  be  estimated. 


Mahcb, 
1810. 


•  Judge  Fleming.  On  a  critical  inspection  of  this  re- 
cord, the  merits  of  the  cause  seem  to  be  comprised  within 
a  narrow  compass.  I  put  out  of  view  the  depositions  of 
Wekh  and  Powell^  which  go  to  prove  a  promise  of  Chinn 
to  make  up  in  land  any  deficiency  there  might  be  in  the  land 
sold  to  Heak^  (as  being  clearly  within  the  sutute  of  frauds 
and  perjuries,)  and  confine  myself  to  the  written  covenant,  * 
as  stated  in  the  condition  of  the  bond  for  conveying  the 
land  to  the  purchaser;  which  was  sold  for  200  acres,  at 
twenty  shillings  per  acre*  Heale^  at  the  time  of  the  pur- 
chase, had  no  other  land  than  that  called  Stott^s  tract  in  con- 
templation, nor  any  idea  that  he  had  purchased  any  other 
bnd;  but  was  doubtful  whether  it  contained  the  quantity 
of  200  acres;  and  refused  to  give  his  bond  until  it  should 
be  ascertained  by  actual  survey*  At  length  on  Healers  ex- 
ecudng  a  bond  for  200/.,  the  purchase  money,  the  execu- 
tors of  Charles  Chinn  the  elder,  under  whose  will  the  land 
was  sold,  executed  a  bond  to  ffeaie  in  the  penalty  of  5001. 
with  a  condition  ^^  that  they  would  convey  to  the  said  fFm. 
ffeaie^  by  good  and  sufficient  deeds  of  conveyance,  the 
aforesaid  land,"  (to  wit,  Stotfs  tract,)  and  covenanted 
**  that  it  contained  200  acres ;'*^  but  on  a  survey,  there  ap- 
peared to  be  a  deficiency,  in  quantity,  of  36  3-4  acres;  for 
Vol.  t  K 
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which  Heak  ought  to  have  compensatioii,  at  the  rate  of 
twenty  shiUings  per  acre,  with  interest  from  the  time  hit 
bond  for  the  purchase  money  became  payable.  I  am  tbtrcr 
fore  of  opinion,  that  the  decree  is  erroneous  in  having  or* 
dered  that  compensation  to  be  made  out  of  the  land  of  the 
defendant  Charka  Ckitmy  instead  of  a  qompeasatioo  in  mo* 
n^y  pro  ratOy  for  the  deficiency  in  the  quantity  of  land  as 
aforesaid. 

Being  doubtful  whether  the  answer  of  Charkf  QAm 
ought  to  be  considered  as  the  answer  of  the  other  defend* 
ants,  I  think  it  safest,  and  the  moat  regular  proceedings  to 
direct  that  it  shall  aj^ar  that  the  decree  nUi  baa  boen 
served  on  the  other  defendants,  before  a  final  decree. 


The  following  was  entered  as  the  decree  of  the  Court. 


^^  This  G>urt  is  of  opinion  that  the  said  decree  is  erro- 
neous in  having  affirmed  the  decree  of  the  County  Court 
of  Fauquier^  rendered  the  28ch  day  of  August^  1798,  in 
which  said  decree  of  the  County  Court  there  ia  enfor  in 
this,  in  affirming  an  interlocutory  decree  of  the  tmA  Court 
passed  the  a7th  day  of  March^  1798,  in  which  it  is  decreed 
and  ordered  that  the  complainant  recover  against  the  de- 
fendant (Charks  Chinn)  36  3^  acres  of  land,  to  be  laid  off 
out  of  Im  lands  adjoining  the  eompbuoant,  and  appcnnting 
eommtsuoners  to  lay  off  the  said  quantity  of  land  accord- 
ingly, and  report  their  proceedings  to  the  Court  for  a  fipal 
decree:  and  in  having  further  ordered  that  the  said  de£end^ 
ant  convey  to  the  complainant  the  land  described  in  a  smr- 
vey  made  by  Charks  Kemper  in  this  cause,  beaxing  date 
the  8th  day  of  June^  and  referred  to  in  the  report  of  die 
said  commissioners  of  the  same  date.  And  a  mcgority  of 
this  Court  are  further  of  opinion,  that  the  said  Coun^ 
Court  erred  in  proceeding  to  a  final  decree  in  this  cause 
before  the  decree  nisi  had  been  duly  served  on  the  defend- 
ants  Rawkigh  Chinn  and  John  ChinUy  and  a  return  of  the 
service  thereof  made  to  the  said  Court.      Therefi^re,  it  is 
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decreed  and  ordered,  that  the  decree  aforesiud  of  the  said 
Superior  Court  of  Chancery  be  reversed  and  annulled,  and 
tluu  the  appellee  pay  to  the  appellants  their  costs  by  them 
expended  in  the  prosecution  of  their  appeal  aforesaid  here. 
And  this  Court  proceeding  to  make  such  decree  as  the  said  ' 
Superior  Court  of  Chancery  ought  to  have  pronounced,  it 
is  fiutfaer  decreed  and  ordered,  that  the  decrees  aforesaid 
of  the  said  County  Court  of  the  27th  day  of  March^  and 
tbe  JSttb  day  of  August^  1798,  be  also  reversed  and  annul- 
led,  and  that  the  appellee  pay  to  the  appellants  their  costs 
by  tbem  expended  in  the  prosecution  of  their  appeal  in  the 
amd  Siqperior  Court  of  Chancery.  And  it  is  ordered,  that 
the  cause  be  remanded  to  the  said  Superior  Court  of  Chan- 
caiy  to  be  remitted  to  the  County  Court  aforesaid  for  fur- 
tbtr  proceedings  to  be  bad  against  the  executors  of  Charka 
CSufuif  deceased,  who  have  not  answered  the  complainant's 
bill;  and  that,  at  a  final  hearing  of  the  cause,  (unless  the 
OEecutois  shew  good  cause  to  the  contrary,)  a  compensap 
tion  in  money  be  made  to  the  said  complainant,  at  the  rate 
of  twenty  shillings  per  acre,  for  the  deficiency  of  36  3-4 
acres  of  land,  with  interest  thereon  from  the  39th  day  of 
Sefeemker^  17W,  until  payment.'' 


March, 
1810. 


Chinm 

T. 

Hesle. 
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Meredith's  Administratrix  against  Duval. 

1*  ^*b^nd!  Tf  ^ANNE  MEREDITH,  administratrix  of  Jchn  Meredith^ 
c  we  Mjcrfand  d^c^ascd,  who  was  assignee  of  John  Cunningham,  (being  hcr- 
"wndiUont***  sclf  assignee  of  l»7//iam  Foushee,  formerly  SheriiF  of  ^enr»C9 
pertbnned,"    Countv,)  brought,  in  the  Richmond  District  Court,  an  acdon 

he  cannotuke  J^y  o     ^  f 

iiUvanuge  of  a  of  debt  upon  a  prison-bounds  bond  against  William  Duoal^ 
tween  the  del  one  of  the  sureties  of  Daniel  DuvaL 
curatioci  and      j^^  declaration  described  the  bond  as  **  a  bill  obUgatory^ 
JJ^JJ^    ^*  scaled  with  the  seals  of  the  defendant  and  Daniel  6?  Philip 
dare   against  DuvaL  whcrebv  they  acknowledged  themselves"  (not  say- 

ooe   of  scYe-  •'•^  .••• 

rai  obligors,  ing  jointly  and  severally)  ^^  to  be  held  and  firmly  botmd  to 
^  that  thn  William  Foushee,  Sheriff  of  the  said  County."  It  then  pro- 
l^wtdi  yet,  If  ceeded  to  set  forth  the  condition,  and  the  breach  by  Daniel 
^*"to  *K  DuvaPs  departing  the  bounds,  on  the  1st  day  of  September, 
t^«z.Hlssaf-  l''^>  ^without  being  discharged  by  due  course  of  law^^ 
ficient. 

2.  An  assignment,  made  after  the  act  of  1795,  by  which  bonds  widi  collateral  eonditioiiB 
were  made  assignable,  is  good,  thoogh  the  braid  was  dated  b^ore  that  act. 

3.  A  debtor  withb  the  prison  rales  is  still  a  true  priioner  in  the  eye  of  the  law;  and*  ai  ■Qch,. 
khould  be  transferred  by  the  SherifT  to  hb  successor  in  office. 

4.  A  bond  for  keeping  the  prison  rales  shoald  be  taken  to  the  Sheriff  for  the  time  being, 
and  hie  euccetwrt  in  office,'  not  his  executert,  adndnietraton  or  aeeigrn,^ 

S.Butsu^hbond,  though  taken  tothe  Sheriffs  ae  tuch,  and  to  **  his  executors,  administrators, 
or  assigns,"  may  be  assigned  Ay  Aim  to  the  creditor;  and  a  suit  may  be  maintained  upon  it* 

G.  Qii«re,  Can  such  a  bond,  to  taken^  be  assigned  to  the  creditor  hy  the  eueeeedbiff 
Slicriff? 

7.  The  creditor  of  an  ifMafuen/ prisoner,  who  has  the  liberty  of  the  rules,  is  bound  to 
give  security  for  the  prison  fees:  but  tlie  Sheriff  cannot  legally  discharge  him,  unless  he  be 
aotuall^  intolventf  and,  being  so,  the  plaintiff  haying  notice  thereof,  refused  to  pay  hu  foes, 
or  to  give  bond  for  the  payment  thereoC 

8.  If  the  prisoner  depart  from  the  rules  by  an  ilie^  discharge  from  the  Sheriff,  the  ere-  - 
ditor,  havbg  an  assignment  of  the  bond,  has  his  election  to  bring  suit  upon  it,  or  to  sue  itke 
Sherl^ 

9.  In  an  action  on  such  bond,  the  plaintiff  is  only  required  to  shew  a  departure  from  the 
rules:  the  burden  of  proof  then  deTolves  on  the  defendant  to  shew  that  the  prisoner  was 
disohargud  by  diie  course  of  law. 
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and,  lastly,  the  aBsignment  of  the  bond,  on  the  Ist  of  Marchy    March, 
1790,  **  by  the  said  William  Fonahee^  formerly  ShcriflF  as  \^/^^ 
aforesaud,  to  the  plaintiff,  whereby*  an  action  accrued  to  her  adnfi^t^itllix 
to  demand  of  the  said  William  Duoal^^  (who  alone  was      ^• 

sued,  nptwithstanding  there  were  two  other  obligors)  the . 

pensdty  of  the.  said  bond,  &c* 

The  defendant  craved  oyer  of  the  bond,  and  pleaded  con* 
ditions  performed*  By  the  copy  of  the  bond,  thus  spread 
upon  the  record,  it  appeared  a  joint  and  several  bond, 
taken  to  Foushee^  as  Sheriffs  but  payable  to  him,  ^^  his  cer- 
tam  atttuney,  hb  executors,  administrators  or  assignsi*"*  not 
saying  bis  ^ successors'^  in  office*  Ihe  assignment,  endors- 
ed on  die  bond,  is  dated  March  1,  1796. 

The  Jury  found  a  special  verdict,  the  most  material  facts 
in  which  were,  that^after  executing  the  said  bond,  Daniel 
Duval  had  the  benefit  of  the  prison  rules,  and  resided  not 
in  the  prison,  but  in  a  house  wluch  he  had  rented  (within 
the  bounds)  .of  a  certain  yohn  Henry;  but  the  rent  was 
never  paid;  that  Jbaac  Tounghusband  succeeded  Foushee  as 
Sheriff,  and,  at  a  Court  held  for  Henrico  County  the  1st  of 
February  J  1790,  received  an  assignment  from  the  said 
Foushee  of  the  prisoners  in  his  custody,  which  was  entered 
of  record,  and  found  by  the  Jury  in  hcec  verba;  ( in  which 
assignment  Daniel  Duval  wzs  mentioned  as  one  of  the  said 
prisoners  at  the  suit  of  Anne  Meredith,  and  the  sum,  with 
which  he  was  charged,  was  set  forth;)  that  the  said  Duval 
was  then  within  the  prison  rules,  and  not  residing  within 
the  prison;  that  he  never  was  actually  in  the  custody  of  the 
said  Tounghusband,  any  otherwise  than  the  knv  might  imply, 
by  reason  of  his  being  within  the  rules,  and  by  force  of  the 
said  assignment;  that  Tounghusband  required  security  for 
the  prison  fees  from  the  plaintiff;  ^  that  the  plaintiff  had 
before  given  bond  and  security  for  the  prison  fees  to  Wi/^ 
Bam  Foushee,  the  former  Sheriff;*'  which  bond  was  found  at 
large  \n  hcec  verba,  bearing  date  the  10th  day  of  June,  1789, 
payable  to  him  as  Sheriff,  his  certain  attorney,  his  heirs,  &c.; 
not  mentioning  his  successors;  and  that  he  objected  thereto 
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MAmeH»  oQ  account  of  the  securities'  not  being  within  the  County; 
y^^yr^  that  on  the  Sd  day  of  February^  1790,  the  sud  Isaac  Tounff^ 
Meredith's   husbondy  being  Sheriff  of  the  County  aforesidd,  dischtmd 

administratrix    .  .  /  ^      .  ,  ^        ,  ^  ,  .  .  .  \.  -• 

T.  the  said  Darnel  Dicoal  horn  the  pnson  bounds  ^^r  want  of 

^'       security  for  prison  fees,  by  a  Ivriting  found  also  in  fuse 
verba;  ^^  that  the  said  Daniel  Duval  <m  the  day  aforesud 
went  at  large  out  of  the  prison  rules  with  the  knowledge  and 
consent  of  the  said  Tounghusband^  and  without  the  conseoC 
of  the  plaintiff,  and  ever  afterwards  went  at  large  out  of  tbe 
ssud  prison  rules;  that  he  knew  that  the  Sheriff's  reaioft  lor 
discharging  him  was  die  nonpayment  of  the  prison  fees;  dunt 
the  plaintiff  did  not  reside  in  the  County  of  Henrkoj  either 
at  the  time  of  delivering  the  said  execution  to 
Foushee^  or  at  the  time  of  the  discharge;  nor 
name  any  person  resident  in  the  said  County  of 
where  the  said  execution  was  to  be  levied,  for    i    |2(  21   ^ 
poses  expressed  b  the  act  10  Geo*  IIL  c.  3*  a.  13."\  e4|i 
But  it  was  not  found  that  notke  was  given  to  the  1  ^  1^ 


R»\ 


<Q 


to  give  security  for  the  prison  fees,  or  that  she  faiUc    *^p^ 

(a)SetaotofSO.(a)  |M| 

1.  ifL  ^liev.      The  District  Court,  upon  this  special  verdict,  gave  ^  S  ?  I 
^  ment  for  the  defendant;  and  the  pbuntiff  appealed  to  thiv 

Court. 

This  case  was  argued  at  yune  term,  180/,  by  Bennett 
Taylor  and  Williams^  for  the  appellant,  and  Warden  and 
I  daily  for  the  appellee ;  and  again,  at  October  term,  1809,  by 
Williams  and  WicUumty  for  the  appellant,  »and  A^rcA^ibs,  War^- 
den^  Callj  and  Raruhlph^  for  the  appellee:  but,  as  ail  die 
points  in  the  case  are  so  fully  considered  by  the  Judges  in 
the  following  opinions,  a  just  regard  for  brevity  compds 
the  reporter  to  omit  the  arguments  of  counseL 

Thursday^  March  15,  18ia    The  Judges  pronounced 
their  opinions. 

Judge  Tucker.    (After  suting  the  case  as  above.)  One 

«9 
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ivftheacu  >Urch, 

of  tht  exceptions  taken  to  the  declaration  by  Mi^  *^'^- 

*o  a  sue-  s^*v^/ 

was,  duit  the  bcxid  b  therein  caUed  a  bill  ^b%«pyn,ogc  Meredith^s 

doubt  whedier  it  would  have  availed  him  on  a  sped^V  wiministratrix 

^itis  ▼• 

BBurrer,  even  if  there  had  not  been  a  recital  in  the  dcc«v .    ^  ""^' 

ck>n»  of  the  condition:  his  second  objection,  that  it  was  not  -^=^ 

a&eged  that  the  parties  bound  theoaselves  jointly  and  se- 
TeraOy,  appeared  to  me  to  have  much  more  weighty  WiU 
Bam  Duval  being  sued  abne:  but  Mr.  Williams  satisfied 
jBe  upon  that  point:  that,  after  oyer,  the  bond  becomes  part 
of  the  record,  and  the  court  must  judge  upon  the  whole 
record,  5  Gttrill.  Bac.  (tit.  Oytr^  p.  438.  citing  3  Salk.  Il9. 
Heb.  217.  Show.  Cos.  Fori.  221.  Carth.  513.,  says  it 
becomes  part  of  the  declaration,  and  is  not  part  of  the 
plea.  In  Leftwich  v.  Berkely^(a)  the  Court  took  notice  /^n  |  jg^,^  ^ 
of  the  bond  as  part  of  die  record,  though  no  oyer  was  ^««/-  *!• 
f^  demanded:  but  the  error  there  also  appeared  in  the  de* 

r.         tlarauon;   so  that  1  lay  no  stress  upon  that  case  as  to 
^^'        diis  point.     Nowhere,  by  the  oyer,  it  a]^ars  the  bond 
was  several  as  well  as  joint;  and  therefore,  according 
to  the  principles  established  in  that  case,  as  well  as  in 
Seriefy   v.    Boxley,{b)    the    suit    might    be    maintained  {b)  October 
I     A  against  either  of  the  obligors  alone,  or  against  the  whole  ^y^*  ^^' 
f  jointly.     The  third  objection  made  by  Mr.  Warden  applies 

to  the  recital  of  the  bond,  and  not  to  the  refusal  of  pa)nnent, 
as  alleged  in  the  declaration,  and  is  therefore  unimportant^ 
The  fourth  is  contrary  to  my  understanding  of  the  record; 
nnce  I  can  perceive  a  clear  breach  of  the  condition  from 
Ae  tenor  of  the  verdict.  " 

Mr.  CaWs  objections  appeared  to  me  enuded  to  consi- 
dendoo.  I  doubted  with  him  whether  the  bond,  not  be- 
ing payable  to  the  Sheriff  and  his  successors  in  office,  was  in 
due  form;  but  there  is  no  form  prescribed  by  the  statute; 
and,  as  die  statute  gives  the  Sheriff  a  special  power  to  as- 
»gn  the  bond  U>  die  creditor,  which  has  been  done  in  this 
case,  the  assignment  was  sufficient  to  enable  the  plaindff  to 
pue  upon  it  in  her  own  name.     Had  not  this  been  the  case, 
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**/^*«"»     OQ  account  . 

'*'"•       ^.       ^icarcely  have  doubted  whether  a  court  could  hate 

Meredith's   husband  ^^  ^^  error  in  the  date  of  the  assignment'  in  the 

administratrix  ^  ^^tion,  being  truly  found  in  the  special  verdict-fa)  The 

^▼»i-     ^^<!ron  given  why  the  bond  should  have  been  taken' to  the 

—   SheriiF  and  his  successors^  and  delivered  to  the  succeeding 

^^/ml,  c  Sheriff,  that  he  may  have  notice  that  the  party  was  entided 

76. 1.  86.         ^Q  ^Q  benefit  of  the  prison  bounds,  seems  inapplicable  to 

the  present  case;  for  Tottnghusband  has  shewn  unddr  his 

hand  and  seal,  that  he  knew  Duval  was  entitled  to  them: 

having  expressly  so  stated  it  in  the  instrument  of  discharge. 

Nor  can  I  agree  with  Mr.  Callj  that  the  bond  was  taken 

for  the  benefit  of  the  Sheriff,  or  for  his  indenmification :  the 

recital  in  the  act  shews  it  to  be  for  the  benefit  of  the  pri* 

soner,  whose  health  might  suffer  by  a  close  confinement. 

Upon  the  merits  of  this  case  I  have  never  felt  the  small- 
est doubt,  except  as  it  has  been  excited  by  a  difference  of 
opinion  from  the  Judges  who  pronounced  the  judgment  in 
the  District  Court,  and  from  those,  with  whom  I  have  the 
misfortune  to  differ  in  opinion,  in  this  Court.  A  prisoner 
who  gives  security  for  the  prison  bounds,  is  from  thence- 
forward no  otherwise  in  the  custody  of  the  Sheriff,  than  as 
may  be  sufficient  to  protect  the  Sheriff  against  any  suit 
which  the  creditor  may  bring  against  him  for  not  confining 
the  debtor  within  the  walls  of  the  prison.  He  is  in  the 
eye  and  contemplation  of  the  law,  a  true  prisoner ;  being,  as 
m  J9Ura  ^^  **^^  ^^  ^^^  ^^^  ^^  Lysle  v.  Stephenson^ib)  in  the  custo^ 
t»nm,  1806.  jy  qJ  ifie  law:  but  the  Sheriff  hath  no  longer  any  power 
over  him,  either  to  restrain  him,  or  to  discharge  him,  if  he 
reside  not  within  the  prison.  If  die  prisoner  should  depart 
from  the  bounds  within  view  of  the  Sheriff,  he  must  apply 
for  an  escape  warrant  before  he  can  retake  him ;  and  this  he 
b  required  to  do  immediately;  and,  moreover,  immediaiefy 
to  give  notice  to  the  creditor  or  his  attorney,  or  agent,  and 
to  assign  over  the  prison-bounds  bond.  A  neglect  in  either 
of  these  particulars  will  render  the  Sheriff  himself  liable; 
but  nothing  else  will,  unless  the  security  to  the  bond  shall 


2h  the  ^th  Year  of  the  Commonwealfh'  83 

^erwards  be  found  to  have  been  insufficient  to  payf  the  acU     ^'fg^J"' 
token  the  bond  was  taken.  *«  a  sue-    s^^-^-'^^ 

I  have  carefully  examined  the  acts  of  assembly  tcp^rposc  J!!»t^tli!trix 
ver  what  fees  a  gaoler  would  have  a  right  to  demanfib  ^^  is  ^ j^^ 
prisoner  within  the  prison  bounds;  and  I  can  find  none  ex-  '^  ' 
cept  the  fee  of  1^.  ^d.*  per  day  for  maintaining  him 
in  diet.  Now,  according  to  the  principles  established  in 
the  case  of  Sosc  v.  Shorey  1  Co//,  540.  it  ought  to  have  been 
averred  and  proved  that  Duval  was  unable  to  pay  that  fee> 
before  the  sheriff  could  have  a  right  to  demand  it  from  the 
creditors  a  fortiori^  it  is  equally  necessary  that  that  fact 
should  be  established,  before  the  Sheriif  could  be  authorized 
to  £scharge  him  out  of  his  custody,  and  thereby  deprive  the 
creditor  of  the  satisfaction  which  the  law  allowed  him  for 
Ilia  debt.  I  will  go  further;  it  being  found  in  this  case  that 
Daniel  Duval  did,  himself,  rent  a  house  within  the  prison 
bounds,  and  reside  therein,  and  that  he  did  not  reside  in  the 
prison,  the  presumption  (if  any  presumption  were  to  be 
made)  is,  that  he  maintained  himself:  if,  in  fact,  the  gaoler 
had  found  him  in  victuals,^  it  ought  to  have  been  so  found  in 
the  verdict;  and  it  ought,  moreover,  to  have  been  found  that 
he  was  unable  to  pay  the  gaoler  the  legal  fee  for  so  doing, 
and,  without  such  finding,  the  creditor  could  not  in  this  case 
be  o&ade  liable  to  the  Sheriff  for  it.  If  any  presumption 
arises  from  this  special  verdict,  it  is,  that  Duval  xvas  able  to 
pay  hb  prison  fees,  since  he  had  credit  enough  to  hire  a 
house  within  the  prison  bounds,  although  he  never  in  fact 
paid  any  rent  for  it. 

In  whatever  point  of  view  I  consider  this  case,  the  instru- 
ment  of  discharge  has  always  appeared  to  me  not  to  be  a 
lUscharge  by  due  course  of  law:  and  the  voluntary  depar- 
ture of  Mr.  Duval  from  the  prison  botmds,  (within  which 
he  actually  rented  and  occupied  a  house  for  his  accommo- 

*  .Vote.  BvLti^lJiev.  Code,c.  213.  p.  SCtS,  3G9.  where  the  CouHa 
mre  authorized  to  fix  Uie  fees  of  gaolers  for  the  diet  of  pruoners,  either 
eonmutted  for  debt,  or  at  the  suit  of  the  common  wealth;  previded,  th«t  life 
j^owaaoe  shall  not  exceed  34  cents  per  d«j. 

VoT..  I.  L 
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^'ma"'     ^  accou,stead  of  being  shut  up  within  the  walls  of  the  pri* 

y^^>rs^   that  on  i^^  colour  of  that  discharge,  was  a  breach  of  the 

J^Vih^^it  ^"*Wn  of  the  bond,  as  much  as  if  he  had  depaHcd  wUh- 

Da  ^jgfffi*    I  am  consequently  of  opinion,  that  the  judgment    .  i 

bought  to  be  reversed,  and  entered  for  the  plaintiff. 


it 


I  •    If 


^ 


Judge  Roane.     There  are  some  preliminary  objections  { 
in  this  case,  which  it  will  be  first  necessary  to  dispose  of»     ;  r|  j 

It  is  objected  that  this  is  an  action  against  one  of  tiirecje':;  ).^' 
obligors,  on  a  bond,  which,  as  described  in  the  declarationl  [' ^ '   p 
is  only  a  joint  bond.     The  answer  is,  that  this  defect  is  ct* 
red  by  oyer^  which  has  incorporated  into  the  declaration 
bond  which  is  joint  and  several. 

Again  it  is  said,  that  the  plaintiff's  case  is  imperfect  itt 
diis,  that  the  departure  by  Z).  Duvtd  is  stated  to  have  beem 
on  the  1st  of  September^  1790,  and  the  assignment  by  W.  F. 
on  the  1st  of  March^  1790 ;  so  that  it  would  seem  that  na 
breach  had  taken  place  at  the  time  of  the  assignment  to  the 
appellant.  The  answer  is,  that  this,  in  relatbn  to  the  Imst 
date,  is  evidently  an  error  arising  from  copying  the  figure 
O  into  the  declaration,  by  mistake,  instead  of  the  figure  & 
Thb  is  evident  from  the  last  date  being  stated  to  have  been 
^  ajienvardsj'*  in  relation  to  the  first.  But  what  is  a  more 
complete  answer  is,  that  the  assignment  itself  on  the  back  of 
the  bond,  is  exhibited  upon  oyery  together  with  the  bond ; 
and  b  ^o  found  in  the  special  verdict,  and,  in  both  instances, 
the  assignment  is  shewn  to  have  been  made  on  the  Ist  of 
March^  1796;  so  that,  whether  we  consider  the  case  upon 
the  declaration  only,  as  aided  by  oyer^  or  on  the  special 
verdict  merely,  the  assignment  appears  to  have  been  long 
posterior  to  the  breach. 

To  consider  tlie  merits :  I  have  no  doubt  but  that  the 
creditor  of  an  insolvent  prisoner,  who  has  the  liberty  of  the 
rules,  is  as  much  bound  to  give  security  for  the  prison  fees, 
as  the  creditor  of  one  in  close  gaol.  This  nAts  decided  m 
(a)  CuU^  540.  ^^  ^^^  ®f  ^^^^  ^-  Shore^^a)  and  is  evident  upon  a  general 
view  of  the  law  on  this  subject.    Again,  a  prisoner  of  the 


In  the  ^Ith  Year  of  the  Commonwealth.  83 

Conner  deacription,  is  equally  within  the  meaning  of  the  acts     '^'fg^Q^' 
jiatborizing  a  transfer  of  prisoners  by  a  preceding  to  a  sue-    s^^-^^*^^ 
cseding  Sheriflf.     He  is  equally  a  prisoner  as  to  the  purpose  ^{^^^^IJJJjr'L 
s  .  '^Eoreaatd,  thqu^,  after  giving  a  bond  to  keep  the  rules,  it  is         ▼• 
i  ^3  I'ful  for  the  SberiiF(in  Eaivour  of  the  prisoner's  health)  "  to        , 
fife  ^^^  ^'^  ^^  8^  ^^  of  the  prison  and  return  at  his  plea- 

^^(a)    This  idea,  of  his  remaining  still  a  prisoner  as  to  ^^f^'  ^{ 
nmpose  of  a  transfer,  is  not  destroyed  by  the  change  of  ofy69,pi»^'- 


Sheriff's  duty  and  liability  in  the  event  of  an  escape, 
change  was  rendered  necessary  by  the  liberty  of  the 
thus  granted,  but  does  not  render  him  the  less  a  ^^  true 
ler,"  in  the  language  of  the  act  upon  this  subject*  The 
taken  by  the  Sheriff,  for  keeping  the  rules,  is  as  much 
a  muniment  of  safety  in  behalf  of  the  creditor,  as  the  keys 
of  the  gaol  are  in  relation  to  a  prisoner  in  close  custody ; 
and,  when  legally  taken  according  to  the  provisions  of  the 
ace,  would  seem  to  me  as  much  to  devolve  on  a  succeeding 
Sheriff  at  At  expiration  of  the  preceding  Sheriff's  term  of 
ofice,  as  Ae  keys  diemselves;  and  this,  although  the  act  of 
1764,  c.  6.  s«  1.  makes  it  the  duty  of  the  Sheriff  to  as^gn 
over  the  bond  ^^  by  hinC*  taken :  this  word  ^^  hiniP  (wUch 
in  this  place  is  used  in  the  general)  is  inadequate  to  exclude 
the  succeeding  Sheriff  from  the  power  to  assign  die  bond 
under  the  force  of  the  foregoing  principles.  The  bond  de- 
volves on  the  succeeding  Sheriff  on  two  grounds;  1st.  For 
lus  own  sake,  in  order  to  enable  him  to  protect  himself 
againsliiche  credUtor,  by  the  assignment  of  it  in  the  event  of 
an  escape ;  and,  ddly.  In  behalf  of  the  creditor^  as  that,  be* 
finre  the  aa  of  1795,  was  the  only  mean  of  his  deducing  a 
regular  assignment  of  it  to  himself* 

Prior  to  the  act  of  1795,  allowing  the  assignment  of  bonds 
wkh  collateral  conditions,  this  was  the  only  mean  by  which 
a  creditor  could  obtain  an  assignment  of  a  prison-bounds 
bond;  and  thiSy possibly^  may  still  be  the  case  in  relation  to 
bonds  duly  taken  under  the  act,  payable  to  the  Sheriff  for 
the  time  being,  and  his  smccssurs^  In  relation  to  them,  it 
mig^t  be  argued  that  the  power  of  the  preceding  Sheriff 
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March,     over  them  ceased  with  the  transfer  of  the  prisoners  to  whcmi 
"^^I^J*        they  relate,  and  whom  they  should  accompany  into  the  hands 

Meredith's  of  the  Succeeding  Sheriff.  It  is  true  the  act  authorizing 
idininistratrix  ^^^  of  this  description  is  silent,  not  only  as.  to  the  capa^ 
^"^^^'  city  in  which  it  is  to  be  given  to  the  obligee,  but  also  as  to 
the  party  who  is  to  be  that  obligee  :  but  it  results  from  all 
the  foregoing  considerations,  that  it  ought  to  be  taken  pay- 
able to  the  Sheriff  for  the  time  being,  and  hb  successors  in 
office. 

But  the  bond  before  us  is  not  made  payable  to  the  ^^  suc- 
cessors" of  William  Foushee.  It  is  made  payable  to  William 
Foushecy  Sheriff  of  HenricOy  ''  his  certain  attorney,  his  exe- 
cutors, administrators  and  assigns.*'  While  these  last  words 
in  the  sohendum  of  the  bond  are  controlled  by  thos  e  of  the 
tenerty  which  only  mention  *'  William  Foushee^  Sheriff  of 
HcnricOy^^  on  the   authority  of  the   case    of  Wilkinson  v. 

(a)  I  Cali^  50.  M^  Lochlin^(a)  and  denote  it  to  be  n  public  bond,  not  a^rf- 
vate  one  to  enure  to  William  Foushee*8  executors  j  this  cir- 
cumstance is  nevertheless  conclusive  to  show  that  the  ^^  suc- 

I  cessors"  of  the  Sheriff  were  not  intended  to  be  embraced 

thereby :  and,  therefore,  in  deciding  this  case,  it  is  not  ne- 
cessary to  say  that  a  bond  given  to  a  Sheriff  simply,  without 
/  words  of  limitation  or  restriction,  does  not  enure  to  his  suc- 
cessor, in  the  same  manner  as  if  his  successors  had  been  ex- 
pressly named.  This  is  a  point  on  which  I  have  formed  no 
conclusive  opinion :  but  this  I  say,  that  this  bond  being 
evidendy  a  prison-bounds  bond,  and  not  a  private  bond,  al- 
though it  is  defective  in  the  foregoing  particular,  so  as  to  in- 
tercept the  power  of  the  succeeding  Sheriff,  may  still  be 
sued  upon  by  the  creditor  as  at  common  law,  since  the  com- 
mencement of  the  act  of  1795,  allowing  the  assignment  of 
bonds  with  collateral  conditions;  and  that  there  is  nothing  in 
the  declaration  tying  down  this  proceeding  to  the  act  allow- 
ing assignments  of  bonds  for  the  rules :  the  averment  in 
the  declaration  may  equally  be  taken  to  relate  to  the  act  of 
1795,  before  mentioned. 
.  It  ia  h^re  W  be  remarked,  that  the  act  of  1795  took  effect 
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from  the  1st  of  March^  1796,  inclusive*  on  which  day  the  as-    Ma«cb, 

^         ,  1810. 

s^inment  in  question  was  made.     As,  therefore,  the  assign*  \^v^^^ 
ment  was  made  after  the  commencement  of  the  act,  although  J^illuitj^^ 
die  bond  bore  date  before,  I  infer  that  the  action  upon  the       n\|j^. 

assignment  is  sustainable.     I  infer  this  on  the  authority  of 

tfie  decision  of  this  Court  in  the  case  of  Craig  v.  Craig.(a)  (a)i  Ca//,48i. 
Id  that  case  the  suit  was  brought  upon  a  bond  dated  in 
1793,  and  the  judgment  was  reversed  because  *'*'  the  bond  was 
not  assignable  at  the  time  the  suit  was  commenced.^'  I  in- 
fer that  it  was  no  objection  to  the  action  in  that  case,  that 
die  bond  was  anterior,  if  the  assignment  had  been  posterior 
to  die  commencement  in  operation  of  the  act  of  1 7^5*  Such 
a  construction  does  not  invade  any  veste  d  right ;  for,  while 
that  act  dianges  the  remedy  by  giving  a  more  direct  recourse 
against  the  debtor,  it  neither  affects  nor  increases  his  lia* 
bnity,  nor  prejudices  the  interests  of  the  succeeding  Sheriff. 

With  respect  to  the  excuse  set  up  in  the  case  before  us^ 
the  plaintiff  has  shewn  every  thing  necessary  on  her  part. 
She  has  exhibited  the  bond  conditioned  for  keeping  the 
rules,  and  shewn  a  departure  therefrom.  The  defendant 
can  only  absolve  himself  by  shewing  that  the  prisoner  was 
discharged  by  due  course  of  law,  or,  in  other  words,  was 
kgaify  discharged.  This  necessarily  involves  the  legality 
of  the  acts  and  proceedings  of  the  Sheriff ,  and  it  is  no  no* 
vdty  for  one  man  to  engage  for  the  correct  conduct  of  ano* 
ther.  It  was  sufficient  for  the  creditor,  after  having  shewn 
what  is  before  mentioned,  to  remain  entirely  passive.  It 
was  also  inctmibent  on  the  defendant  to  shew  that  the  pri- 
soner was  ^  insohent^^  and  that,  being  so,  the  plaintiff  had 
refused  to  pay  his  fees,  or  give  bond  for  the  payment  there* 
o&  AU  these  positions  are  entirely  setded  by  the  case  of 
Rose  V.  Shore.(a)  («)!  CaOySAs, 

Upon  the  whole  matter,  I  am  of  opinion  that,  though  this 
pardcular  case  may  bear  hard  on  the  present  appellee,  yet 
that  die  condition  of  the  bond  has  not  been  kept,  and  that 
the  appellant,  by  a  reversal  of  the  judgment  of  the  District 
Court,  should  be  enabled  tQ  recover  her  debt. 
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Mabgh,  Judge  Fleming.     Differing  in  opinion,  in  this  impor* 

v^^v^^  tant  case,  from  a  majority  of  the  Court,  I  have  taken  acom^ 

Meredith'!  prehensive  view  of  the  subject,  and  hope  to   be  excused 

V.  for  takbg  more  time  than  usual,  in  stating  the  grounds  of 

DayaL 

,^^^_^^^_^  my  opmion. 

The  great  question  seems  to  be  whether  Daniel  Duval 
(the  principal  obligor  in  the  bond  on  which  the  suit  was  in* 
stituted)  was  discharged  out  of  custody  by  due  course  of 
law  i  And  this  question  may  be  considered  under  two  dis- 
tinct heads*  Firsts  whether  Isaac  Tovngfaubandy  into 
whose  custody  the  prisoner  was  delivered  over  by  William 
Foushee^  a  former  Sheriff,  had  a  right  by  law  to  discharge 
him,  on  the  creditor's  failing  to  give  security  for  the  prison 
fees  ?  and  if  not, 

Secondly^  whether  the  written  discharge  of  the  prisoner, 
by  the  Sheriff^  did  not  exonerate  the  securities  from  die  pe- 
nalty of  the  bond,  given  for  his  keeping  within  the  prison 
rules;  and  leave  the  creditor  to  her  remedy  against  the 
Sheriff  only. 

In  order  to  decide  the  first  point,  it  may  not  be  amiss  to 
take  a  short  view  of  the  several  acts  of  assembly  so  fAr  as 
they  apply  to  the  case  before  us. 

By  the  act  ofir48,  c.  4.  s.  31.  the  justices  of  every 
county  are  required  to  mark,  and  lay  out,  the  bounds  and 
rules  of  their  respective  county  prisons,  not  exceeding  ten 
acres  adjoining  such  prison;  and  every  prisoner  committed 
on  civil  process,  giving  good  security  to  keep  within  the^ 
said  rules,  shall  have  liberty  to  walk  therein;  and  keeping 
continually  within  the  said  bounds,  ^hall  be  judged  in  law  a 
tru^  prisoner.  By  the  act  of  1764,  c.  6.  s.  3.  it  is  elected 
that  the  prison  bounds  shall  not  contain  less  than  five 
acres. 

By  the  act  of  1748,  c.  8.  s.  28.  it  is  provided  tM  the 
prison  fees  of  insolvent  debtors  be  paid  by  the  counties  toe 
the  first  20  days,  and  afterwards  by  the  creditor^. 

I  conceive  that  Daniel  Duval^  after  having  executed  die 
^nd  for  keeping  within  the  prison  rules,  stood  predaelf 
4 
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ia  ife  same  sitoatioD  (as  far  as  it  can  affect  this  controversy)    ^^^^"> 
as  if  he  had  been  confined  in  the  debtor's  room  of  the  coun-  v^^^v^w/ 
tjr  gad;  the  {dace  and  extent  of  his  confinement  being  only  g^t^J^^irix 
dispged  by  the  knity  and  humanity  of  the  law,  as  extended      j^^^ 
to  att  unfortunate  debtors.    But  in  the  argument,  it  was 
contended  by  the  appellant's  counsel,  that,  after  the  bond 
was  given  for  keeping  the  prison  bounds,  the  prisoner  vras 
ovtof  the  jurisdiction,  or  control,  of  the  Sheriff,  who  had  no 
fyrtfaer  concern  or  right  to  meddle  with  him;  but  it  is  pre- 
somed  chat  this  part  of  the   argument  would  have  been 
omitted,  bad  the  counsel  either  adverted  to  the  reason  of 
die  case,  or  to  the  law  itself,  which  says  that  ^^  such  person 
shall  be  judged  in  law  a  true  prisoner;^*  and,  if  not  the 
prisoner  of  the  Sheriff,  they  should  have  explained  to  the 
Court  whose  prisoner  he  then  became,  and  on  what  con- 
ditions,  and  by  whom,  he  could  have  been  legally  dis* 
charged  out  of  custody.     The  creditor  neither  resided,  nor 
had  an  agent,  in  the  county. 

The  counsel  indeed  say,  that  ^*  on  DuvaPs  having  given 
bond  to  keep  within  the  prison  rules,  he  became  the  prison- 
er of  the  law^  and  the  Sheriff  had  nothing  further  to  do 
with  him:  but  can  the  law  execute  itself?  must  it  not  have 
in  agent  or  ministerial  officer,  to  execute  it?  can  it  feed 
an  insolvent  debtor,  imable  to  purchase  an  ounce  of  food 
to  sustain  life,  without  an  acdve  agent  to  procure  it  for 
htm?  And  who,  let  me  ask,  is  the  agent  or  ministerial  offi- 
cer of  the  law  on  such  occasions,  but  the  Sheriff? 

By  the  act  of  1748,  c.  6.  s.  16.  it  is  enacted  that  *^  the  de- 
Every  of  prisoners  by  indenture  between  the  old  she- 
riff and  the  new,  as  practised  in  England^  or  the  entering 
iqxMi  record  in  the  County  Court,  the  names  of  the  several 
prisoners,  and  causes  of  their  commitment,  delivered  over 
to  the  new  Sheriff  (the  mode  pursued  in  the  case  before  us) 
iha&  be  sufficient  to  discharge  the  late  Sheriff  from  all 
suits  or  actions,  for  any  escape  that  shall  happen  afterwards :'' 
and  after  die  transfer  in  thb  case,  (remaining  on  the  re- 
cords of  Henrico  County  Court,)  in  which  it  is  suted  that 
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^m^"'  I^flmWZ)Mva/  was  a  prisoner  at  the  suit  oi  Anne  MereAtk^ 
\^^sr\>m/  administratrix  of  John  Meredith^  deceased^  for  the  quandty 
Meredith's  Qf  4o,914lb.  crop  tobacco  including  interest,  8cc;  and  ako 
▼•  400lb.  of  gross  tobacco,  and  3  shillings  for  costs  in  the 
'  General  Court,  which  was  a  sufficient  description  of  the  cause 
of  his  commitment,  as  required  by  law.  Duval  was  as  madi 
the  prisoner  of  Tounghusband  as  he  had  before  been  of  the 
preceding  Sheriff.  Could  there  ever  have  been  a  doubt  as 
to  the  debtor  being  the  prisoner  of  the  Sheriff,  it  appears  to 
me  that  it  must  have  been  removed  by  a  fair  construction 
of  the  act  of  1764,  c.  6.  s.  1«,  wherein  it  is  enacted 
that,  when  any  prisoner  shall  escape  out  of  the  prison 
rules,  the  Sheriff  of  the  County  where  such  prisoner  waA  in 
custody  shall  apply  to  a  justice  for  an  escape  warrant,  to 
retake  such  prisoner,  and  immediately  to  give  notice  to  the 
creditor,  his  attorney  or  agent;  and  to  assign  over,  and  de- 
liver the  bond  taken  for  the  prison  rules*  If  such  prisoner 
be  retaken  on  the  escape  warrant,  it  would  be  the  duty  of 
the  Sheriff  to  commit  him  to  close  prison,  and  the  assign- 
ment of  the  bond,  directed,  is  to  enable  the  creditor  to  bring 
an  action  for  a  breach  of  the  condition. 

And  with  respect  to  the  prison  fees,  the  laws  make  no 
distinction  between  those  who  are  in  close  confinement,  and 
those  who  have  liberty  of  the  bounds. 

By  the  position  of  the  appellant's  counsel,  the  prisoner 
could  not  have  been  discharged,  had  he  tendered  to  the 
Sheriff  the  full  amount  of  the  debt  and  costs-^and  why  ? 
because,  say  they,  "  after  the  prisoner  had  given  bond  for 
keeping  within  the  prison  rules,  the  Sheriff  cotild  have  no 
further  concern  with  him."  And  who,  let  me  ask,  but  the 
Sheriff,  who  has  the  execution  in  his  pocket,  or  returned  it 
to  the  office,  is  to  know  when  its  full  amount  is  tendered  by 
he  prisoner  I  The  creditor  is  without  an  agent  and  out  of 
the  county,  nobody  knows  where ! 

By  an  act  of  1764,  c.  6.  s.  10.  it  is  enacted  that,  where 
the  debtor  shall  have  remained  in  execution  twenty  days,  it 
shall  be  lawful  for  the  Sheriff  or  gaoler  to  give  notice  to  the 
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attorney  who  prosecuted  the  suit,  and  to  demand  security    **/t?o^' 

of  him  for  the  prison  fees  that  shall  arise  after  the  expira-    v^^v^^/ 

tioD  of  50  days,  and,  if  he  shall  fail  or  refuse  to  give  such  JUj^^^^,^},^^ 

security,  then  to  discharge  such  prisoner  out  of  custody*      ^• 

And,  by  an  act  ps»aed  in  1769,  c.  3.  s.  13.,  after  reciting  i  i 

diat  his  unreasonable  for  Sheriffs  to  go  out  of  their  Counties 

to  give  notice  to  creditors,  at  whose  suit  any  person  may 

be  in  custody  of  such  Sheriff,  or  to  pay  money  levied  by 

executions,  it  is  enacted,  that  such  creditor  shall  name  some 

person  resident  in  the  County  where  such  execution  is  to 

be  levied,  to  be  his  or  her  agent,  &c.;  and,  incase  of  failure 

in  appointing  such  agent,  the  Sheriff  shall  not  be  obliged  to 

give  noUce  previous  to  the  discharge  of  such  prisoner^ 

either  for  want  of  security  for  his  prison  fees,  or  upon^his 

taking  the  oath  of  an  insolvent  debtor;  but  such  prisoner 

may  be  dhcharged  in  those  cases  respectively  without  any 

n^ice  being  given  to  the  creator. 

It  was  under  this  act  that  Tounghusband^  (then  Sheriff  of 
Henrico  coxxMy  ^mFebruaryl  1790,  discharged  the  prisoner 
Daniel  Duval;  because  the  creditor  had  appointed  no  agent 
within  the  County  to  whom  he  could  have  given  notice  of 
die  prisoner's  bebg  in  his  custody;  and  of  whom  he  might 
have  demanded  security  for  the  prison  fees;  the  Sheriff, 
under  those  circumstances,  standing  precisely  in  the  same 
situation  in  which  he  would  have  been,  had  he  given  actual 
notice  to  the  creditor  who  had  refused  or  neglected  to  give 
the  security  required  by  law. 

Aft  to  the  bond,  found  by  the  verdict  to  have  been  exe* 
cuted  by  Mrs.  Meredith^  the  creditor,  and  rejected  by  the 
former  Sheriff,  because  the  security  was  not  a  resident  of 
the  County,  Tounghusband  could  not  be  affected  by  it,  being 
(for  any  thing  that  appears  to  the  contrary)  without  bis 
knowledge,  and  was  executed  and  payable  to  the  former 
Sheriff  (f^^A^^)  before  the  debtor  became  Tounghusband^s 
prisoner* 

By  the  act  of  1772,  c  13.  s.  1.,  so  much  of  the  act  of 

1748,  as  directs  the  prison  fees  of  insolvent  debtors  for  the 
Voi^  1.  M 
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^iVto'*'    first  20  days  to  be  paid  by  die  Counties;  is  repeakd,  wd 
^i^^v^^^    the  Sheriff  or  gaoler  may  demand  and  receive  of  the  creditor 

Jmlnf^trix  ^^  *^^  ^^^*  **  become  due  until  the  creditor  shall  release 
▼•         such  prisoner;  and  if  die  creditor,  upon  nouce  to  him  or 

i_L  her,  his  or  her  agent  or  attorney,  shall  refuse  to  g^ve  seci»- 

rity  to  the  Sheriff  or  gaoler  for  the  payment  of  such  prison 
fees,  or  shall  £ail  to  pay  the  same,  when  demanded,  it  shall 
be  lawful  for  such  Sheriff*  or  gaoler  to  discharge  such 
debtor  out  of  prison. 

Thus  stood  the  several  acts  of  assembly  on  this  subject 
prior  to  the  revolution,  so  far  as  they  apply  to  the  case  now 
before  us;  holding  up  the  idea  throughout,  according  to  my 
conception,  that  the  creditor,  in  ever>'  case?,  was  to  stand 
between  the  Sheriff  s(nd  insolvent  prisoner^  with  respect  to 
the  prison  fees* 

In  the  act  of  October ^  1777^  for  establishing  a  Gr/iirro/ 
Court  J  c  17  •  Sn  72^  it  is  enacted  that  the  keeping  of  the 
public  gaol  shall  constantly  attend  the  General  Courts  and  exe* 
cute  the  commands  of  the  Court  from  time  to  time;  and 
take  or  receive  into  his  custody  all  persons  by  the  Court  to 
him  committed  on  original  pr  mesne  process,  or  in  execci- 
tion  in  any  civil  suit,  or  for  any  contempt  of  the  Courts  and 
lum  or  them  safely  keep  until  thence  discharged  by.  due 
course  of  law ;  but  where  such  prisoner  is  so  poor  as  oot  to 
be  able  tp  subsist  him  or  herself,  in  prison,  the  gaoler  shall  be 
allowed  by  the  public  one  shilling  per  day  for  the  maintenance 
of  every  such  poor  prisoner,  &c.  The  same  clause  with  a 
little  variation  is  re-enacted  in  the  act  of  1788  for  the  esta* 
blishing  District  Courts,  s.  98.,  and  retained  in  the  act  of 
1792,  except  that  in  the  latter  17  cents,  instead  of  one  shil* 
ling,  per  day,  is  allowed  for  the  maintenance  of  evety  such 
poor  prisoner. 

Why  the  law  made  a  distinction  between  those  imprison- 
ed by  order  of  the  General  Court  and  by  process  of  the  Die* 
tria  Courts  and  others,  seems  immaterial  to  be  considered 
liere,  as  the  case  now  before  us  cannot  be  affected  (ty  il« 
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From  dris  view  of  our  diflferent  acts  of  assembly  ott  the    ^,^g^o"* 

aobject,  one  general  system  seems  to  have  been  formed;  \^^>r>^ 

and,  lakiBg  the  whole  together,  I  must  give  them  such  a  ?^f^|^^ 
tontrncuon  as  appears  to  me  most  consonant  to  reason,  and      _  ▼• . 

^  Duval. 

ID  die  views  of  the  respective  legislatures,  at  the  different  ........i. 

periods  when  they  were  enacted;  and  that  they  may  not  clash 
«ne  with  another.  One  general  principle  seems  to  pervade 
the  whole,  that  every  person  imprisoned  for  debt  shall,  if 
mbk^  bear  the  charges  of  his  or  her  maintenance;  and  if  not, 
tlurt  the  creditor,  at  whose  suit  such  person  may  be  in  con- 
inemcBt,  {except  in  the  cases  just  above  noticed,)  shall  be  re- 
apoBsiUe,  and  hnmediatehf  give  security  to  the  Sheriff,  or  gaol- 
er, fi>r  the  prison  fees,  or  submittQ  the  discharge  of  the  debtor* 
And  here  a  difficulty,  and  a  difierence  in  opinion  seems 
to  ante,  respecting  die  true  imd  just  construction  of  the 
tow;  how,  and  at  what  time,  the  inability  of  the  debtor  to 
fKf  the  fees,  or  to  maintain  him  or  herself  in  prison,  must 
appear,  before  the  creditor  can  be  made  answerable  for 
ibewif  or  be  compelled  to  give  security  for  their  payment. 
b  is  coDteoded,  however,  that  it  is  incumbent  on  the  Sheriff 
to  sRertainf  and  prove,  the  insolvency  before  he  can  legal* 
if  call  OB  the  creditor  for  security;  but,  in  aay  conception, 
ndtherdie/fllfr,  spirit^  nor  reason  of  the  law,  warrants  such 
coMtrucrioo;  which,  besides  the  delay,  would  often  involve 
the  uofiortonate  prisoner  in  stiS  deeper  <£stres8:  and  who,  let 
mt  ask,  is  the  most  fikely  to  be  acquainted  with  the  cir- 
cmastaaioes  of  the  debtor,  one  who  had  dealings  with,  and 
iniBled  him  for  die  amount  of  the  debt;  or  the  Sheriff,  who, 
perhaps,  never  saw  or  heard  of  )um  till  a  process  was  pot 
into  his  hands;  wludi  has  been  the  case,  in  numberless  in- 
Mmces;  as  many  of  the  insohrent  debtors  are  fngidves 
from  their  creditors;  and,  if  there  must  be  a  risk,  or  a 
loss,  to  one  or  the  other,  the  laWy  and,  in  my  conception, 
leason  and  justice,  aH  declare  it  ought  to  fiali  on  him  who 
inprndently  trusted  the  debtor  beyond  his  ability  to  pay. 
And  this  is  no  hardship  on  the  unwary  creditor,  as  the  law 
provides  tbstt,  if  such  insolvent  debtor  d^aH  afterwards  ac- 
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^iMO "'  '"*'*  P«^P«rty>  he  shall  still  have  his  remedy  against  him 
v.i^^v^w/  for  the  prison  fees.  Should  a  contrary  construction  of  the 
adlwt^irix  ^^  prevail,  which  should  oblige  die  Sheriff  to  prove  actual 
Duval  insolvency  before  he  could  demand  security  of  the  creditor 
'  for  the  prison  fees,  it  will,  in  my  apprehension,  render  the 

acts  of  1764, 1769,  and  1772,  which  form  a  regular  system^ 
almost  nugatory,  and  so  many  dead  letters;  and  be  produc- 
tive of  much  litigation,  great  injustice  to  Sheriffs,  and  further 
distress  to  many  unfortunate  debtors* 

In  what  manner,  and  before  what  tribunsd,  it  may  be 
asked,  is  a  Sheriff  to  prove  the  insolvency  of  an  imprisoned 
debtor  to  the  satisfaction  of  the  creditor,  before  he  can  le« 
gaily  demand  of  him  the  security  required  by  law,  which, 
since  the  act  of  1 77^  gives  the  Sheriff  a  right  to  demand  such 
security,  the  moment  the  debtor  is  committed  to  prison  i 

From  the  general  tenor  of  those  acts,  it  appears  to  me 
that  the  legislature  jusdy  presumed,  (until  the  contrary 
should  appear,  as  in  the  case  of  Rose  and  Shore^  to  be  fur* 
ther  noticed  hereafter,)  that  every  person  confined  in  gaol  for 
debt  was  unable  to  pay  the  prison  fees;  and  the  proof  of 
solvency  ought  to  be  on  the  creditor:  1st,  Because  he  is 
the  occasion  of  the  debtor's  being  confined,  which  is  sup- 
posed to  be  for  his  own  benefit;  in  consequence  of  which 
the  law  calls  upon  him  immediately  to  give  security  for  the 
prison  fees;  2dly.  Because  an  affirmative  is  more  easily 
proved  than  a  negative;  and,  3dly.  Because  the  Sheri£^ 
being  an  executive  officer,  is  obliged  to  execute  all  legal 
process  put  into  his  hands  by  the  creditor;  and  whose  com- 
missions upon  executions  for  small  sums,  where  the  debt* 
ors  are  imprisoned,  are  very  inadequate  to  hb  services; 
and  therefore  ought  not  to  be  delayed,  run  any  risk,  or 
put  to  extraordinary  trouble  without  due  compensation* 

The  case  of  Rose  and  Shore  has  been  much  relied  on,  as 
decisive  in  favour  of  the  appellant  here;  but  in  my  con« 
ception  it  is  the  reverse;  as  the  case  appears  to  be  es- 
sentially different* 

A  Mr*  Claiborne  was  imprisoned  for  debt,  within  th« 
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bmnds,  at  the  suit  of  Shore;  who^  agreefkbly  to  the  requi-     March, 
sitioD  of  the  law,  upon  a  presumption   that  Claiborru:  was   ^^r>rs^^ 
iosolvent,  gave  bond  as  usual,  to  Rase,  the  gaoler,   for  the  Mcpcdithy 
prison  fees;  who,  from  time  to  time  received  them  from         v. 
Shorej  at  1*.  3d  per  day  for  upwards  of  15  months.   Shore  .^_^...«. 
having  afterwards  discovered  that  Claiborne  was  possessed 
of  a  considerable  estate,  brought  an  action  of  assumpsit 
against  Sose  for  so  much  money  bad  and  received  to  his 
use*     On  the  trial  there  was  a  special  verdict,  in  which  the 
Jury  expressly  found  ^^  that  Claiborne  was,  during  all  that 
time,  possessed  of  sufficient  property,  and  able  to  main- 
tain himself  in  prison,  without  the  aid  of  the  said  fees; 

AND  THAT  HE  WAS  NOT    HAIVTAINED    BY    THE    SAID    DE* 

fendant;  whereupon  the  District  Court  gave  judgment 
for  the  plaintiff;  which,  on  an  appeal,  was  affirmed  by  the 
unanimous  opinion  of  this  Court,  upon  the  ground  (so  far 
as  my  opinion  concurred)  of  the  special  finding  of  the 
Jury  above  stated.  But  there  is  no  such  finding,  nor  any 
thing  similar,  in  the  case  before  us.  On  the  contrary,  the 
Jury  here  find  that  Duval  resided  in  a  house  distinct  from 
the  prison,  but  within  the  rules;  for  the  rent  of  which  he 
contracted  with  John  Henry ^  the  proprietor,  but  the  rent 
never  has  been  paid;  which  iinding  of  the  Jury  was  more 
than  nine  years  after  Duvai  was  discharged  out  of  custody: 
from  whence  a  strong  presumption  arises,  that  he  really 
was  insolvent,  being  impliedly  found  so  by  the  verdict; 
more  especially  as  debts  for  rent  are  recoverable  in  a  sum- 
mary way  by  distress. 

And  in  order  to  assinulate  this  case  to  that  of  Rose  and 
Shorey  the  Jury  ought  here  to  have  found  that  Duval  was 
possessed  of  sufficient  property,  and  able  to  maintain  him- 
self in  prison,  and  that  he  was  not  maintained  by  the  She- 
riff or  gaoler. 

If  Tottnghusband  discharged  Duval  as  an  insolvent 
debtor  unable  to  pay  the  prison  fees,  when  he  was  not  so, 
he  thereby  made  himself  liable  for  the  dtbt:  and  suppose 
this  had  been  a  suit  to  compel  him  to  pay  it,  what  wonkl  -- 
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MxRoq^    have  been  the  gist  of  the  acdoQ^    die  tUHty  of  the  pri- 
v^p-v^^    aoner  to  pay  the  fees,  or  to  maintdn  himself  in  prison^  "^ 
MercdKh's  which  the  plainti£F  must  have  averred  sxiA  proped^  (as  in  the 
▼.         case  of  Shore  against  JRose^)  before  he  could  have  had  « 
-  verdict  in  his  fevour* 

What  was  the  principal  point  in  controversy  between 
Shore  2kxA  Rose?  the  ability  of  CkibometQ  pay  the  fees, 
or  to  maintsun  himself  in  prison;  which  being  proved  tx> 
the  satbfiBu:tion  of  the  Jury,  they  so  found  the  fact  spe- 
cially, and  the  Court  very  property  gave  judgpnent  for  the 
plaintiff.  So,  on  the  same  principle,  if  a  Sheriff  brings 
suit  against  a  creditor  on  a  bond  for  pa3nsient  of  the  prison 
fees  of  his  insolvent  debtor,  be  must  aver  and  prove  the 
insolvency  of  the  prisoner  before  he  can  recover ;  but  he  is 
not  bound  to  prove  such  insolvency  before  he  has  a  right 
to  demand  the  security  required  by  law;  for  he  has  a  right 
to  make  the  requisition  immediately  on  the  prisoner's  being 
confined. 

The  proof  of  the  solvency  or  insolvency  of  an  imprisoned 
debtor,  in  my  apprehension,  rests  oo  circumstances  as  the 
case  may  be*  Where  the  creditiMr  brings  an  acdon  against 
the  Sheriff  or  gaoler,  to  subject  him  to  the  payment  of  the 
debt,  for  having  discharged  the  prisoner,  as  unable  to  pay, 
or  to  mamtain  himself  in  prison,  When  he  was  not  so;  or  to 
recover  money  wrongfully  paid  for  the  nmntettance  of  suck 
prisoner,  (as  in  the  case  of  Shore  against  Rose^  die  proof 
of  the  solvency  of  the  prisoner  lies  on  ^the  creditor:  And 
where  a  Sheriff  or  gaoler  brings  suit  agimst  a  creditor  for 
the  fees  of  his  imprisoned  debtor,  the  proof  of  the  insoU 
vency  of  the  prisoner  lies  on  the  Sheriff  or  gaoler. 

On  these  grounds  I  am  of  opinion  that  Tounghustmtd 
was  justified  by  law  in  discharging  Duval  out  of  custddy; 
but,  lest  I  be  mistaken  on  this  point,  I  proceed  to'  consider 
the  other,  to  wit,  Whether  the  written  discharge  of  the 
prisoner,  by  the  Sheriff,  did  not  exonerate  the  securities 
^m  the  penalty  of  the  bond  for  his  kecpmg  within  die 


Davat. 
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prison  rules,  and  leave  the  creditor  to  her  remedy  against     Mascit, 
the  Sheriff  only  ?  vJ^^r^ 

X  am  to  consider  this  point,  then,  on  a  presumption  that  Meredith's 
me  Sbenff  had  not  a  legal  right  to  discharge  the  prisoner, 
but  that  he  did  so  in  his  own  wrong,  and  at  his  peril;  and . 
became  immediately  liable  to  the  creditor  for  the  amount 
of  the  debt:  and  he  being  so  liable,  why  vex  and  distress 
an  innocent  security  for  the  malfeasance  of  a  puUic  officer, 
of  ability  to  answer  for  his  own  misconduct,  instead  of 
havlx^  immediate  recourse  against  himf  The  appellee 
bound  himself,  his  heirs,  &c.  with  condition  that  the  pri- 
soner, Daniel Ditval^should  keep  within  the  prison  rules 
until  thence  discharged  by  due  course  of  law;  and  being 
^charged  by  the  Sheriff  in  whose  custody  he  was,  that 
may  well  be  considered  as  a  discharge  in  due  course  of 
law;  as  the  Sheriff  was  the  only  executor  of  the  law,  he  was 
the  pnly  person  who  could  of  right  discharge  the  prisoner 
in  any  event. 

Sujipose  the  Sheriff  in  the  written  discharge,  instead  of 
saying  it  was  for  want  of  security  for  the  prison  fees,  had 
stated  that  the  prisoner  had  paid  him  the  full  amount  of  the 
debt  and  coats,  would  -not  that  be  considered  as  a  discharge 
by  due  course  of  law,  whether  the  money  had,  or  had  not, 
been  paid  to  the  Sheriff?  or  would  the  securities  have  been 
kmnd  to  prove  an  actual  payment  of  it?  I  confidendy 
conceive  not;  nor  were  they^  as  the  case  stood,  bound  to 
prove  the  insolvency  of  the  {»-isoner. 

Mr.  Williamsy  though,  contended  that  ^^  if  the  debtor  had 
tendered  the  whole  debt  and  costs  to  the  Sheriff,  he  would 
have  had  no  right  to  discharge  him !"  Miserable,  indeed, 
would  be  the  case  of  every  prisoner  confined  for  debt, 
should  that  be  adjudged  to  be  law ! ! 

As  to  the  recital  in  die  discharge,  that  Duval  was  a  pri- 
soner within  the  bounds  of  the  prison  aa  laidcffby  the  General 
Cntrtj  (noticed  in  the  argument  by  Mr.  Williams^  I  believe  it 
to  be  correct.  The  County  gaol  of  Henrico  has  been  used  as 
4be  pnUic  gaol,  ever  since  the  removal  of  the  seat  of  go* 
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Mabch,  vemment  to  Richmond;  and  by  several  acts  of  assembly, 
s^^^r^^j  passed  from  time  to  time,  the  Judges  of  the  General 
Mereditii's   Court  Were  empowered  to  superintend  and  regulate  the 

BdminUtratrix  ^  *  * 

T.  public  gaol ;  and  the  bounds  laid  off  by  direction  of  that 

^..,.....«.  Court,  under  the  authority  of  one  of  those  acts,  have  al- 
ways been  considered  and  used  as  the  prison  bounds  of  Heri" 
rico  County;  unless  they  have  since  been  altered  by  order  of 
the  District  Court.  But,  be  that  as  it  may,  the  circum- 
stance, in  my  apprehension,  does  not  affect  the  merits  of  this 
cause. 

Let  us  consider  what  was  the  true  nature,  intent,  and 
«/>/>/Vof  the  undertaking  of  the  securiues?  It  was  that  Da* 
niel  Duval  should  not  escape^  nor  voluntarily  depart  out  of 
the  prison  rules  ;  but  they  did  not  mean  to  be  responsible  for 
the  misconduct  of  the  Sheriff  (with  whom  they  had  no  pri- 
vity, and  who  was  the  only  person,  I  conceive,  that  in  any 
event  had  aright  to  discharge  the  prisoner)  in  case  he  should 
discharge  him  without  legal  authority.  The  Sheriff  had  the 
same  right  over  the  prisoner,  so  far  as  respects  his  legal  dis* 
charge^  as  if  he  had  been  confined  in  the  debtors'  room  of 
the  gaol,  and  the  key  in  the  pocket  of  the  Sheriff,  who,  at  the 
time  of  his  admission  to  oflBce,  had  given  ample  security  for 
the  due  and  faithful  performance  of  his  duty;  and  against 
whom  for  misfeasance  or  malfeasance  in  office,  any  person 
aggrieved  by  his  misconduct,  had  a  prompt  and  legal  re- 
medy by  action  on  the  Sheriff's  bond. 

A  Sheriff  who  discharges  a  prisoner  contrary  to  law,  makes 
himself  liable  for  the  debt,  but  cannot  subject  the  innocent 
securities,  who  have  no  control  over  him,  to  loss  or  damage, 
by  his  own  acts  or  default;  for  the  Sheriff's  and  prisoner's 
securities  cannot,  or  ought  not,  to  be  both  answerable  at  the 
same  time,  to  the  creditor  for  an  escape  ;  as  that  would  be 
making  them  securities  for  each  other,  without  the  consent 
of  either  ;  and  would  deter  many  from  acts  of  benevolence 
and  kindness  towards  unfortunate  persons  imprisoned  for 
debt,  in  becoming  their  securities  for  the  prison  bounds. 
From  the  evidence  and  circumstances  disclosed  in  this 
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vecord,  I  have  a  conviction  that  Daniel  Duval  was  truly  in-    ^j^g"^"* 
solvent,  unable  to  pay  the  prison  fees,  or  to  maintain  himself  v^rv^te/ 

,       ,  .    t  ^  r  •  Meredith's 

m  prison;  or,  on  a  supposition  that  he  might  have  been  so,  tdrainistnitrix 
(which  is  the  case  of  many  unfortunate  debtors,)  what  was  he      Duvio. 

to  do  when  the  Sheriff  told  him  **  he  was  no  longer  his  pri-  — 

soner,"  and  gave  him  a  discharge  in  writing,  in  which  he 
stated  his  reasons  for  doing  so  ?  Was  he  to  answer  the  She* 
riff,  *^  that  he  had  no  right  to  discharge  him,  and  that  if  he 
would  not  maintain  him  in  prison,  he  must  and  would  lie 
there  and  perish  for  want  of  sustenance  ?"  Such  a  determi- 
nation would  neither  have  been  consistent  with  human  pru- 
dence, nor  within  the  utmost  effort  of  human  fortitude  :  and, 
if  persisted  in,  of  what  advantage  would  it  have  been  to  the 
creditor?  None  at  all;  but,  on  the  contrary,  would  have 
been  a  sure  and  certain  means  of  the  loss  of  the  debt, 
at  best,  very  doubtful ;  but  at  that  time  almost  desperate : 
but  by  obeying  the  mandate  of  the  Sheriff,  it  made  A/m,  if 
he  acted  illegally,  liable  for  the  debt;  against  whom  the  cre- 
ditor ought  immediately  to  have  proceeded  for  the  recovery 
of  it:  but,  instead  of  doing  so,  she  lies  by  for  upwards  of  ^/x* 
years,  and  then  brings  suit  against  an  innocent  security,  who 
had  done  her  no  injury. 

Besides  all  this,  the  law  never  supposes  a  poor  prisoner  a 
proper  judge  of  the  official  duties  of  an  executive  officer;  or 
under  what  particular  circumstances  he  may  be  legally  dis- 
charged by  the  Sheriff,  before  the  debt  be  paid ;  but  these 
things  remain  altogether  with  the  Sheriff;  who,  at  his  perils 
is  to  conduct  himself  according  to  law. 

On  these  grounds,  I  am  of  opinion  that  the  judgment  of 
the  District  Court  is  correct,  and  ought  to  be  affirmed.  And 
I  am  authorized  to  say  that  the  late  venerable  and  enlight- 
ened President  of  this  Court,  who  heard  the  cause  very  ful- 
ly and  ably  argued,  was  of  the  same  opinion.  But  as  a  ma- 
jority of  the  Court,  now  present,  is  of  a  different  opinion,  the 
judgment  of  the  District  Court  is  to  be  reversed,  and  judg- 
ment entered  for  the  appellanu 
Vol.  T.  N 
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At  the  term  commencing  the  15th  day  of  April,  1810. 

IN   THE    THIRTY-FOURTH    TEAR   OF    THE    COMMONWEALTH* 

Judges,  WILLIAM  FLEMING,  Esquire,  Presideta. 
SPENCER  ROANE,  Esquire. 
ST.  GEORGE  TUCKER,  Esquire. 

Attorney-General, 
PHILIP  NORBORNE  NICHOLAS,  Esquire. 


Twtday,    Chichester's  Executrix  against  Vass's  Administrator. 

March  13. 

1  In  eaiei  AFTER  the  decision  of  the  Court  of  Appeals  in  the 
where   it    is  case  of  Chichester  v.  Fass,  (for  which  see  1   CalL  105.)  a 

properaqdne-  »  v  '  / 

eesMTj  to  go  into  equity  for  a  dUctwery^  the  Court  (having  possession  of  the  subject)  will 
proceed  to  decide  the  cause,  without  turning  the  parties  round  to  a  Court  of  Law,  notwith- 
standing (if  such  discovery  had  not  been  necessary)  relief  might  originally  have  been 
had  at  law. 

8*  If  A.  promise  B*  that,  if  he  and  Ji.'a  daughter  marry,  "he  will  endeavour  to  do  her 
equal  juMtice  with  the  rest  of  his  daughters,  as  fast  as  it  is  in  his  pover  with  convenieneeg*^ 
and  the  marriage  be  afterwards  had  with  his  consent;  the  promise  is  sufficiently  certain  and 
obligatory. 

J.  In  such  case,  JI.  has  not  his  Kfe-Hme  to  perform  it  in;  but,  in  a  reasonaik  time  after  the 
marriage,  (taking  into  consideration  his  property  and  other  circumsunoes,)  is  bound  ta 
make  an  advancement  to  JB.  and  wiCe,  equal  to  Uie  largest  made  to  his  other  daughters. 

4.  A  promise  in  the  above-mentioned  terms  enures  to  the  joint  benefit  of  the  husban^ 
and  wife;  and  is  not  to  be  satisfied  by  a  conveyance  of  hmh  to  the  v(fe.  The  husband  (y> 
whom  the  promise  was  made^  has  his  election  to  consider  it  a  personal  contract ;  and  if  be 
survive  the  wife,  may  sue  in  his  own  right  to  recover  damages  for  a  breach. 

5.  A  husband  survivin)^  his  wife  (or  in  case  of  his  denUi  afterwards,  his  executor  or  ad- 
ininntrator)  may  maintain  an  action  on  a 'personal  contract  made  with  the  wife  before  the 
marriage,orfor  their  joint  benefit  afterwards;  notwithstanding  he  did  not  take  admioistra- 

'  tion  on  her  estate. 
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new  suit  was  brought  by  Tof^^  ID  die  late  High  Court  of     April* 
Chancery^  against  Sarah  Chichester^  widow,  devisee  and    s^''>t^>^ 
executrix,  and  others,  children  and  grandchildren  of  the  C^iehetter'a 
stid  Richard  Chichester^  deceased.  ▼. 

The  case  was  this.     Dr.  Fass  having  paid  his  addresses     Bistntor. 
to  a  daughter  of  CoL  Chichester^  on  the  10th  of  Aprils  ' 

1789,  wrote  to  him  to  ask  his  consent  to  their  marriage.  In 
his  letter  be  says,  **  Should  you  disapprove  of  the  matter,  we 
shall  endeavour  to  bear  the  disappointment  with  all  possible 
fortitude ;  being  determined  to  do  nothing  that  may  create 
the  lea»t  uneasiness  or  anxiety  to  you." 

Col.  Chichester^  in  answer  to  that  letter,  on  the  12th  of 
Aprils  1789,  says,  *^  he  has  no  reason  to  doubt  his  daugh- 
ter's understanding  and  prudence ;  that,  if  it  be  her  choice 
m  fiiU  consideration,  his  approbation  wiU  not  be  withheld ; 
that  his  circumstances  are  such  that  his  daughters  cannot 
expect  large  fortunes,  but  he  shall  endeavour  to  do  them 
equal  justice^  as  fast  as  it  is  in  his  power  ^  with  convenience^^ 
and  concludes  with  repeating  ^^  that  he  should  not  object  to 
his  daughter's  determination,  but  give  his  approbation.'' 

The  marriage  shordy  after  took  effect.  On  the  5th  of 
January^  1790,  in  answer  to  a  letter  from  Dr.  Vass^  offer- 
ing some  objections  to  settling  in  Akxandria^  CoL  Chichester 
writes  thus :  ^^  Your  observations  respecting  Alexandria 
carry  reason  with  them.  Nothing  in  my  poxver^  without 
distressing  oursehes^  shall  be  wanting  to  assist  Totr  in  set'- 
tSng  to  YOUR  satisfaction/*  He  then  adds,  **  if  a  planta* 
tion  in  the  upper  parts  of  the  country  would  be  more 
agreeable  than  a  settlement  in  town,  perhaps  I  can  with 
propriety  get  off  the  contract  made  with  Stewart  for 
that  tract  of  land  in  the  county  of  Shenandoah;  but, 
when  I  contracted  with  him,"  (for  the  sale,  it  would  ap- 
pear,) **  I  did  not  expect  any  of  my  family  would  be 
pleased  with  that  part  of  the  world  for  a  settlement;  which 
was  my  only  reason  for  attempting  to  sell  it.  If  Colchester 
xn  Dumfries  would  be  more  agreeable,  I  will  endeavour  to 
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April,     procure  a  hi  for  the  purpose  in  tee-simple,  or  will  do  any 
y^^ym,^    thing  in  my  power ^  in  any  place  you  think  most  agreeabk.^ 
Cbichesic/s       On  the  24th  of  February  following,  Col.  Chichester  wrote 
▼.       .  a  letter  to  Col.  yames  Gordon^  in  Lancaster,  which  begins 
nbtrator.      thus :  "  Our  friend  and  connection  Dr.  Vass  and  myself 
*— — "■— ^  concur  in  opinion  that  in  the  neighbourhood  of  your  Court- 
house is  a  good  and  proper  stand  for  a  physician;'*   and 
then  proceeds  to  inquire  whether  a  small  tract  of  land  widi 
a  house  on  it  can  be  bought  in  that  neighbourhood  on  rea* 
sonable  terms;  speaks  of  several  which  he  is  informed  are 
for  sale;  says  that  two  or  three  hundred  acres  of  tolerable 
land,  with  a  sufficiency  of  wood,  and  a  small  comfortable 
house,  will  be  quite  enough;  mentions  a  particular  planta- 
tion on  which  there  is  no  house  ^^  and  how  it  would  suit  the 
Doctor  to  BUILD,  he  cannot  determine."      He   then  adds, 
*'  that  his  late  advancement  for  his  daughter  Lee  put  it  out 
of  his  power  to  make  immediate  payment  for  the  lands  be- 
fore mentioned  to  be  bought,  but  that  he  expected  about 
50/.  could  be  paid  in  May  following,  and  the  balance  at 
two  annual  payments  after.     If  it  could  be  of  any  material 
advantage  in  the  purchase,  perhaps  the  whole  balance  may 
be  advanced  in  May  or  ^une,  1791;''  which  was  the  suc- 
ceeding year.     In  a  postscript  he  says,  ^^  I  do  not  wish  any 
contract  confirmed  until  I  receive  your  answer,  but  condi- 
tionally secure  for  my  approbation." 

The  bill  stated,  that  Mrs.  Vass  dying  in  child-bed  be- 
fore any  advancement  was  actually  made,  her  father  shewed 
no  farther  inclination  to  give  any  thing  to  the  com- 
plainant, and  actually  refused  to  do  so,  although  he  had 
before  made  some  very  considei^ble  advances  to  the 
husbands  of  his  other  daughters;  that  the  complainant 
thereafter  brought  an  action  at  law  against  Chichester^ 
and  obtained  a  verdict  for  500/.  damages;  but  the  judgw. 
ment  thereupon  was  reversed  in  the  Court  of  Appeals ; 
that,  pending  the  appeal,  Chichester  died,  leaving  the  de- 
fendant, his  widow,  his  executrix;  as  also  a  very  large 
estate  devised  and  bequeathed  to  her  and  the  other  defend- 
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ants;  and  called  for  a  discovery  of  what  advances  their  father     April, 

,  1810. 

in  his  life-time  had  made  to  his  daughters  severally^  and  of  \^^/^^ 
what  value  they  were,  and  when  made  to  them  respectively;  ^^ecutrix  * 
and  that  they  should  state  the  value  of  the  several  devises       ,  ^-      . 
and  be((uests  to  their  children  respectively;  and  that,  such    nisirator. 
discovery  being  made,  as  well  as  a  discovery  of  the  other  ""~"— "— 
estate  of  the  said  Chichester^  there  might  be  decreed  to 
the  complainant  as  much  as  came  to  the  share  of  any  of  the 
said  daughters,  or  the  children  of  any  of  them,  &c.;    con- 
cluding with  a  prayer  for  general  relief. 

The  executrix  demurred  to  so  much  of  the  bill  as  seeks 
for  redress^  by  decree  of  the  Court  of  Chancery,  on  the 
promise  charged  in  the  bill  to  have  been  made  by  her  testa- 
tor to  the  complainant,  and  shewed  for  cause  of  demurrer, 
that  it  appeared,  by  his  own  shewing  in  his  bill,  that  he 
had  not  any  equity  or  title  whereon  such  a  decree  can  be 
grounded ;  and  that  the  validity  of  such  promise  is  a  mat- 
ter properly  triable  at  law,  and  the  remedy  thereon  is  at 
law^  and  not  in  equity* 

She  then  proceeds  to  answer  the  allegations  of  the  bill 
generaily;  and,  from  her  answer  and  those  of  several  of  the 
other  defendants,  (the  daughters  and  their  husbands,)  it  ap- 
peared, that  Col.  Chichester  had  made  some  considerable 
advances  to  the  husbands  of  two  of  them;  from  one  of  whom 
he  took  a  bond  in  the  penalty  of  3,000/.  with  condition   . 
diat  the  husband  should  leave  the  wife  lands  of  the  value 
of  500/*  for  her  hfe^  in  case  she  should  survive  him;  that, 
OD  the  marriage  of  a  third  with  Mr.  Hancock  Lee,  he  laid 
•ut  500/.  in  land,  and  settled  the  same  on  Mrs.  Lee  and 
the  children  of  the  marriage;  and  that,  some  time  after  the 
marriage  of  his  daughter  Sarah  M^Carty  Chichester  with 
Thomson  Mason^  he  gave  to  the  said  Thomson  Mason^  as  her 
portion,  500/.  a  negro  girl,  and  a  horse  and  saddle* 

The  will  of  Chichester,  (which  was  among  the  exhibits,) 
dated  the  10th  day  of  October,  1793,  (while  the  ^uit  at 
common  law  brought  by  Vass  against  him  was  pending,) 
contains  a  variety  of  devises  and  bequests  to  his  sons  and 
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Apbil,     daughters  and  his  grandchUdFen,  with  as  great  a  varietur 
v^^NT^^   of  hmitatioDs  and  contingencies;  the  property  given  to  his. 
Cbiohester's  daughters  being  i/i  ^^en^ro/  expressly  limited  to  them  for 
^  V.         Ufc  only,  with  remainders  oven     But,  in  one  part  of  the 
nktrator  '  ^iU)  this  caution  seems  to  have  forsaken  the  testator:  for 
-  after  devising  and  bequeathing  a  very  considerable  portion 
of  property,  in  lands,  slaves  and  personals,  to  his  wife  Sarah^ 
the  executrix,  **  for  and  during  the  term  of  her  natural  life, 
with  a  power,  either  by  deed  or  deeds  in  her  life-time, 
or  by  a  last  will  and  testament,  to  give,  devise  and  bequeath 
the  said  lands  and  slaves,  and  all  other  mentioned  property, 
or  any  part  thereof,  to  any  one  child  or  children^  or  any  one 
grandchild  or  grandchildren,  of  her's  and  his  in  fee-simple 
and  absolute  property,  or  for  any  lesser  estate,''  Sec. ;  he 
gives  and  bequeaths  (*'  for  want  of  such  disposition  of  any 
part  of  the  said  land  and  slaves  and  other  property  men- 
tioned)  the  said  personal  estate  to  be  divided  among  his 
three   daughters,**   (naming   them  particularly,)  "  to  them 
and  their  heirs  and  assigns  respectively  for  ever."     In  ano- 
ther part  of  the  will  (having  bequeathed  to  his  wife  a  consi- 
derable number  of  slaves  so  long  as  she  should  remain  a 
widow)  he  directs  that,  in  case  of  her  marriage,  those 
slaves,  with  their  increase,  are  to  be  equally  divided  into  six 
parts ;  one  equal  sixth  part  whereof  he  gives  to  his  dau^ter 
Sarah  M^Carty^   with  all  their  increase^  to  her  and  her 
heirs  for  ever.     There  are  some  oth^r  limitations,  in  fee- 
simple,  of  slaves  to  his  daughters,  upon  certain  contingen- 
cies; and,   finally,  by  a  residuary  clause,  he  gives  all  his 
estate,  real  and  personal,  not  before  disposed  of,  to  all  his 
children,  by  name,  to  them,  their  heirs  and  assigns  forever* 
The  Chancellor  (overruling  the  demurrer)  decreed  that 
the  executrix,  out  of  the  estate  of  her  testator,  should  pay  to 
the  complainant  565/.  ^^  being  the  supposed  value  of  the  mar- 
riage portion  of  Sarah  M^Carty^  the  wife  of  Thomson  Mason^ 
andthe  advancements  to  her,  (and  which  value  should  have 
been  ascertained  by  a  Jury,  if  the  parties  would  have  con« 
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seotedto  iO  with  interest  thereon  at  the  rate  of  six  per     Apeil, 

^  ^  181U. 

centum  per  annum  from  the  last  day  of  October y  in  the  year    s^->^>^/ 
1791 :"  from  which  decree  an  appeal  was  taken  by  the  de-  Chichewcr'« 
fendant  Sarah  Chichester^  and,  having  abated  by  the  death   ,      ▼• 
m  Vassy  was  revived  against  Robert  Dtmbar^  his  admmis-    nistrator. 
trator.  — — - 


Wiciham  and  Randolph^  for  the  appellant. 
WilKamSy  Warden  and  BottSy  for  the  appellee. 

The  cause  was  argued  at  great  length  on  the  merits;  and 
especially  on  the  question  whether  a  Court  of  Equity  had 
jurisdiction  to  give  the  r^&y  sought  by  the  bill. 

1.  On  the  question  of  jurisiUction;  the  counsel  for  the 
(jfpellant  contended  that  the  face  of  the  bill  presented  a 
mere  kgal  case. (a)     If  the  agreement  was  to  convey  per-  (a)  Bmmtti^^ 
sorud  estate,  a  bill  for  specific  performance  would  not  lie,  in  f^wv^ff^JL 
generaly(S)  though,  perhaps,  in  this  country,  it  might  lie  for  ^c^uuiiA^ilmi 
slaves.     Neither  could  the  jurisdiction  be  sustained  on  the  ^^^^f'  ^'*' 
ground  of  discovery.     It  is  not  enough  for  a  party  to  allege  Pattermm,  $ 
that  he  wants  a  discovery :  it  must  be  proved  to  be  wanting.^  67. 
And  here,  in  fact,  it  appears  unnecessary;  for  all  the  evi*  Rimer^  i  p\ 
dence  to  shew  what  Chichester  had  done  for  his  other  chil-  ^"^'  *^* 
dren  was  to  be  found  in  his  last  will  and  testament  and 
deeds;  copies  of  which  could  be  procured  from  the  several 
Clerks'  offices* 

But,  even  if  a  discovery  had  been  requisite,  the  case,  after 
such  discovery  hadj  was  clearly  proper  for  a  Court  of  law* 
The  bill,  therefore,  should  have  prayed  for  the  discovery 
only,  and  not  for  re//^/*  thereupon;  a  bill  for  discovery  being  ^i^^'  ^, 
always  at  the   costs  of  the  plaintiff,   1  Ifyrr.  145.     The  c;/i.  so.  /fom 

^  ^         r  '  ^^  ^         C^^  p^^   13*)^ 

general  rule  in  such  cases  is,  that  the  plaintiff,  having  obtain-  i4i.  3  /?r», 
ed  the  discovery  sought  for,  must  bring  his  suit  at  law:(c)  Geach  *  ▼. 
and  it  is  now  setded  that  if  the  bill  seek  relief  where  the  yggcy, '  345. 
plaintiflr  is -only  cntided  to  discovery  >,  a  general  demurrer  ^^/d^Jbid, 

521.  Piert  V. 
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April,  will  be  8iistaincd.(a)  Indeed,  the  case  of  a  hst  bondseemn 
\^0-^\_^r  an  exception  to  this  rule;  because,  originally^  in  that  case, 
^E^^^'^trbL*  ^^^^^  ^^®  °^  relief  at  law;  a  profert  according  to  the  old 
^    ^  ▼•      .    decisions  being  nece8sary;(6)  and,  therefore,  the  Court  of 

nUti-ator.     Equity  having  obtained  jurisdiction,  still  gives  relief,  though 

.  .    ^    "j^  the  reason  for  doing  so  has  ceased,  since,  according  to  the 

cL      CoKt,  modem  authorities,  a  profert  is  not  necessary,  at  law,  where 
480.  CollU  X,  -»    r   J  /  >  7 

S-aaint.  V%op.  the  bond  is  averred  to  be  lost.fcj     But  this  concurrent 

JEa.   P/.   IS8,  .      .    ,.     .  ,.   ^  ,  ^  '  .  ,  ^ 

189  Ibid,  58.  jurisdiction  as  to  reliej  does  not  extend  to  the  case  oi  a 
4.  i!Srr^"v.  lost  promissory  not^. 

'chC^^.      It  may  be  said  that  2  Fonb.  494.(t/)  observes,  that  *'  there 
■^^-  ^^^^  are  some  cases  in  which,  though  the  plaintiff'  might  be  rr- 
Price      T.     Hevedat  law^  a  Court  of  Equity  having  obtained  jurisdic* 
{trs  Coop.  Eq,  tion  for  the  purpose  of  discovery^  will  entertain  the  suit  for 
12U,  1^  '      the  purpose  of  relief."     But  the  cases  he  cites  do  not  sup- 
i^^^^^'^'  port  his  position;  for  in  1  P.  Wms.  496.  Bishop  of  Win* 
o.  3. 8. 6.  note  chester  v»  Knight^  there  was  certainly  no  remedy  at  law; 
and  the  same  observation  applies  to   2  AtL  630.  Story  v* 
Lord  Windsor.  The  case  of  Lee  v.  Alston^  1  Bro*  Ch.  Cases^ 
194.  was  also  a  proper  case  for  a  Court  of  Equity;  because,  in 
England^  the  tenant  for  life  is  considered  as  bailiff  for  the 
reversioner,  and  may  be  compelled  to  account.   Fonblanque^ 
indeed,  seems  to  have  been  at  a  loss  to  strike  out  the  dis- 
tinguishing principle  upon  which  Courts  of  Equity  in  such 
cases  have   proceeded:     but   it   is   evidently   this,    that, 
wherever  the  case,  independently  of  the  discovery,  is  proper 
for  a  Court  of  Equity^  there  the  discovery  and  relief  yriM  both 
be  granted ;  but  where,  in  itself,  it  is  proper  for  a  Court  of 
Lawj  equity  will  grant  the  discovery  only.     If  the  doctrine 
were  otherwise,  even  actions  of  assault  and   battery  and 
^  slander  might  be  brought  in  Chancery. 

In  answer  to  this,  it  was  said,  that  the  uniform  decisions 
in  this  country  were  otherwise.  The  oldest  practitioner 
of  law  cannot  point  out  an  instance  where  a  discovery  has 
been  had  in  equity,  and  the  party  then  sent  to  law  for  relief. 
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The  cases  of  Carter  v.  Carter y{a)  Foster  v.  Foster  Jjb)  Pryor     ^  Yo^' 

V.  Adams J^c)  Barrett  v.  Floyd^{d)  and  Chmn  v.  Healcy^e)  dcr  >»^-v^v^ 

dded  in  this  Court,  and  Taylor  v.  Ewell^  decided  by  Chan*  Chichester's 
ceUor  Toy  lory  in  February^  1810,  together  with  Burnley's        ^  ▼• 
case,  shortly  after  the  rev6lution,(y)  were  relied  upon  as  in     nUtrator. 

P°*'**'  .      .  (a)  In   im. 

On  no  principle  ought  a  party  to  be  sent  to  law   for   re^  (•coording  to 

liefy  after  obtaining  a  discovery  in  equity.     The  maxim  late  Jadge 

q[  equity  is  to  prevent  circuity  of  action;  and,  therefore,  r^MS. 

when  the  Court  can  determine  the  matter,  it  should  not  be  usscaitlssi'. 

a  handmaid  to  the  other  Courts,  nor  beget  a  suit  to  be  ended  yff'^f^'^^' 

el8ewhere.(^)  The  modem  practice  in  England^  in  violation  )^«Mite/on# 

of  this  principle,  is  fpunded  on  an  arbitrary  dictum  of  Lord  CrT  s  Ftmbl 

Thurlow\(h)  and  Ought  not  to  overrule  the  more  equitable  (y^)  2  Sro  Ch, 

decisions  of  our  own  Courts. (i)     In  many  instances  the  lly'ste  aim, 

practice  of  diis  country  differs  from  that  of  England;  as  in  j^^'i^, 

the  case  of  a  bill  to  foreclose  a  mortgage,  the  decree  there  is  %Ve9,iwk.5\A. 

simply  that  the  mortgagor  be  foreclosed  of  his  equity  of  re* 

demption,  and  that  the  mortgagee  have  the  absolute  right  of 

property:  but  here  the  practice  is  to  decree  a  sale^^ 

The  objection  that,  if  re/r^  attached  on  discover}',  actions 
of  assault  and  baUery  and  slander  might  be  brought  in  Chan* 
eery,  is  altogether  groundless ;  for  Courts  of  £quity  never  . 
assist  in  cases  of  torts,  even  to  compel  a  discovery.  As  to 
other  cases  of  a  merely  legal  nature,  there  is  no  hardship  in 
giving  relief  upon  the  discovery;  for  the  plaintiff  lays  him- 
self at  the  mercy  of  the  defendant,  relying  on  his  conscience; 
and  the  decree  is  founded  on  his  own  admission. 
-  But,  in  this  case,  the  bill  on  its  face  presented  a  proper 
case  for  a  Court  of  Equity,  fer  it  prayed  an  account j  and  the 
nlatter  in  controversy  was  a  proper  subject  for  an  account. 
It  was  also  a  proper  case  for  abatement  and  contribution  by 
the  legatees. 

There  was  certainly  a  necessity  for  going  into  equity  to 

obtain  the  discovery  ;  for  at  law  the  distributees  might,  on 

Ihe  ground  of  interest,  have  objected  to  giving  evidence. 

The  plaintiff  could  not  prove  a  negative;  that  he  did  not 

Vol.  I.  O 


106  Supreme  Court  of  appeals. 

April,     knoxv  what  Chfchester  had  advanced  to  the  other  children  : 

1810. 

\^^\r^^^   butf  from  the  nature  of  such  transacdons,  it  was  sufficiently 

C^<^*»««*«r'*  evident  that  he  had  not  the  knowledge  requisite  to  enable 

,  V-       .  him  to  proceed  at  law.  Had  bmd  only  been  given,  informa* 

nitirator.     tion  might  have  been  obtained,  but  as  to  money  \t  was  im* 

■      possible,  it  never  being  the  usage  in  transactions  of  this  lund 

to  caU  on  witnesses  to  take  notice  what  a  father  gives  his 

son-in-law* 

But  the  question,  whether  a  discovery  was  necessary  or 

not,  was  closed  by  the  defendant's  demurring^  instead  of 

pleading'  to  the  jurisdiction.    On  a  demurrer j  the  allegationa 

MCowp.nu  in  the  bill  are  considered  as  true.(a)    The  defendant,  there- 

^*  Core,  cannot  now  deny  that  the  necessity  actually  existed  as 

alleged  in  the  bilL     If  she  meant  to  say  that  the  plaintiff 

had  no  need  of  such  discovery,  but  that  the  statements  ia 

the  bill  were  only  colourable  to  gi^e  jurisdiction,  sbe  should 

(6)  Mi^.  175.  have  put  in  2Lplea  to  that  effect  ;(A)  for  the  ground  of  a  de- 

183.  'mwi^  murrer  must  always  appear  on  the  face  of  the  bill ;  and  if 

Isf^Tch^at,  y^u  intend  to  take  advantage  of  aby  thing  not  on  the  face  of 

^tp^'^'pi  *c  bill,  it  must  be  by  plca.{c) 

xYe9. 8*5.  *  *  In  reply  it  was  observed,  that  Mr.  PendUton^s  MS» 
opinion  in  Carter  v«  Carter  proves  nothing.  The  appeid 
was  dismissed,  because,  perhaps,  the  appellant's  counsel,  or 
the  rest  of  the  Court,  were  of  a  different  opinion.  Foster  v. 
Foster  was  a  case  where  negroes  were  claimed,,  of  which 
the  plaintiff  had  never  been  in  possession,  but  to  which  he 
was  entitled  by  executory  contract*  Neither  detinue  nor 
trover  would  lie :  but  a  bill  in  equity  lay  for  specific  per- 
formance. 

In  Pryor  v.  Adams  (it  was  oontended)  the  Court  evidendy 
mistook  the  law.  It  is  not  true  that  this  case  depends  upon 
the  more  modem  authorities  in  England ^  all  the  oA/booka 
of  practice  lay  down  the  doctrine  that  where  relief  was 
prayed  in  a  bill  for  discovery^  iht  part  praying  relief  voif^t 
be  demurred  to,  though  the  defendant  was  still  compelled 
to  answer  as  to  the  discovery*  The  only  difference  between 
the  pld  and  modem  authorities  is,  that  latterly  the  doctrine 
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has  been  established  that,  in  such  case,  the  whole  bill  may  be      A  g^^J*** 
demurred  to,  and  no  answer  is  necessary.    Here  the  an-   ^^^^^ 
ntfer  was  to  the  discovery;  the  demurrer  to  the  relief;   ^c^t!tri«* 
exactly  accordhig  to  the  old  rules  of  practice.    In  the  case  v^./xdmi- 
of  Pryor  v.  Adams j  there  was  no  argument  on  this  point;     nwirmtor. 
and,  that  decision  being  against  the  authorities,  had  this  "~~ 
Court  a  right  to  change  a  law  ?  Other  instances  were  men- 
tiooed  in  which  this  Court  had  been  mistaken,  and  had  had 
the  magnanimity  to  acknowledge  its  errors ;  for  example,  as 
to  its  jurisdiction  relative  to  appeals  from  interlocutory  de- 
cpce»,(a)  and  to  criminal  ca8es.(*)  ^fp^^fi 

In  Chirm  v.  Heakj  the  bill  was  for  specific  performance,  \^^^lji„g^ 
and  the  ground  for  relief  in  equity  clear*     Authorities  in  V^J^^*^ 
thb  country,  therefore)  do  not  appear  to  differ  with  those  in  VaU,  i6i. 
England  on  the  point  in  question. 

The  ground  taken,  that  the  matter  in  this  bill  is  oiequita- 
Ue  cognisance,  is  entirely  untenable.  The  plaintiff  could 
not  oA  for  specifc  performance;  for  he  could  not  point  out 
any  particular  land,  or  slaves,  and  demand  a  conveyance* 
His  only  remedy  was  for  damages  for  breach  of  contract ; 
and  he  ranked  only  as  a  simple  contract  creditor.  There 
was  no  ground  for  contribution  against  the  legatees ;  for  all 
die  advancements  were  made  in  Chichester^s  life-time,  and 
there  was  no  pretence  of  a  deficiency  of  assets  in  the  hands 
of  the  executrix  i  without  which  die  legatees  could  not  be 
sued.  And,  as  to  the  ground  of  relief  for  the  sake  of  an  ac- 
count ;  a  bill  in  equity  for  an  account  lies  only  where  the  old 
action  of  account  lay;  in  cases  of  mutual  trust  and  confi- 
dence, as  between  guardian  and  ward,  principal  and  factor. 
Ice;  not  in  common  cases,  where  there  is  no  such  trust 
and  confidence ;  for,  if  it  could,  a  merchant  would  have 
nothing  to  do  but  to  bring  suits  in  Chancery  on  all  his  store 
accounts. 

Upon  the  merits,  it  was  contended  by  the  counsel  for 
die  appellant,  1*  That  the  promise  made  by  Chichester  was 
too  indefinite  and  uncertain  to  be  obligatory  in  law  or 
equiy.    It  was  a  mere  declaration  of  an  intention  to  do 
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Aprtl,     eqttal  justice  to  all  his  daughters,  according  to  his  own.  cofyi 


1810. 


venience;  of  both  which  he  was  himself  the  best  judge. 
Chichester^t  The  letter  of  Fass  merely  asked  his  consent  to.the  marriage, 
Execuinx    ^-^^0^  ^^y  proposition  for  a  portion,  and  therefore  takes 
^nU^mot"**'  the  case  out  of  the  class  of  marriage  agrecmcnts.(flf) 


■  2.  If  the  promise  was  binding  at  all,  Chichester  had  his 

ciulg^^'^^^^A.  whole  life  to  perform  it  in.(0 

^•*  cftsi!**!  ^*  ^^  might  have  been  satisfied  by  a  conveyance  of  hnub 
(G^^cdltO  ^  ^^*  ^^^^^  ^^^  contract  having  been  for  her  benefit  only; 
nrae  case  ci-  in  which  case,  upon  her  death,  the  lands   would  have  rc^ 

teil  more  cor-  * 

rectiy.  Botus-  verted  to  her  father,  as  heir  at  law ;  and  her  husband  would 

ter  V.  Shore,  ^  1  •  .  1    »  it 

PTtuh'  173.  not  have  been  entitled,  even  as  tenant  by  the  curtesy;  smce 
Chi4:heater  y.  *here  was  no  issup  bom  alive.  Of  course,  Mrs.  Vius  being 
'^''***  no^  dead  without  issue,  her  father  ou^t  not  to  be  com- 

pelled to  make  a  conveyance  to  her  husband,  for  whose  be- 
nefit  the  contract  never  was  intended* 

4.  Vass  had  no  right  to  bring  the  smt  as  representadvc 
of  his  wife;  having  never  administered  on  her  estate. 

A  answer  to  the  first  and  second  points^  the  opinion  of 
three  Judges  of  this  Court,  in  the  case  of  Chichester  v.^ 

X«)  1  €aii,  83.  Vass^(c)  were  relied  upon  as  in  favour  of  the  validity  of 
the  promise;  Judge  Lyons  alone  seeming  to  incline  agsunst 
it,  but  expressly  reserving  the  point,  for  future  argument, 

(d)  Ibid.  103.  if  the  case  should  ever  occur  again.(^  The  other  Judges 
acted  on  a  review  of  all  the  British  cases,  among  whidi 

(c)  9  Fmi.  Wankfordy.  Fottherly{e)  is  nearly  in  point;  to  which  may 
be  added  AOen^  36.    RolL  Mr.  347.  and  S'uL  25. 

The  suit  at  common  law  went  off  altogether  upon  the 
defect  in  the  declaration;  and  no  such  point  was  decided  by 
the  Courty  as  that  Chichester  had  his  whole  life  to  perform 
his  promise.  If  the  Court  had  seen  there  was  no  promise 
at  all,  or  that  no  action  could  have  been  brought  against 
CA/cAe^f^r,  in  his  life-time,  they  would  not  have  sent  Ta^^ 
back  with  encouragement  to  bring  a  new  action. 

The  case  in  1  Viner^  292.  is  in  favour  of  the  appellee* 
The  promise  ought  to  be  understood  as  to  be  performed 
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in  a  reastmabk  tinie  after  the  marriage;  for  the .  purpose  of     April, 
maintaining  Fass,  and  his  ivife  and  children,  if  he  should   v.^^^^^^ 
have  any.     This  could  not  be  satisfied  by  postponing  per-  Cbiehester's 
formance  until  after  Chichester*s  death.     So,  with  respect         y, 
to  a  promise  to  pay  money  when  convenient^  it  is  setded  ^ii^jl,^™*' 
that  it  must  be  in  reasonable  timc.(a")      But,  in  fact,  this    — 

.        .        r  .  r        ./.•  •  *  {a)^  Co.  Rep, 

pomt  18  of  no  great  importance;   tor  this  suit  was  not  31.  i  Co.  Hep. 
brought  until  after  Chichester* s  death.  ease.  Co.  idtt. 

5.  The  contract  could  not  have  been  satisfied  by  a  set-  ^j^,  ^ti^^sr, 
ticmentof  tow/onMrs.  Vass.  The  case  in  Fin^r,  and  ^^'^^•^*- 
that  of  Chichester  v#    Vass^  before  cited,  prove  this.(i)  ^9f^'  >o- 

'  '    '^  .     ^  ^  (6)  See  also  S 

Contracts  are  tp  be  understood  according  to  dieir  intent  Bac.    Mr. 

and  sut^ect  matter.     A  promise  of  this  kind  (in  case  of  zog^tit.  dbU- 

ambiguity)  is  to  be  taken  most  strongly  against  the  party  |.^''*"»  **^^**^*' 

I^omising,  and  most  beneficially  for  the  person  to  whom 

the  im>mise  was  made.     Here  that  person  was  Vass;  and  it 

must  be  understood  as  intended  to  enure  to  his  benefit,  as  well 

as  that  of  his  wife.     If  Chichester  had  his  election  to  con-    • 

vey  ktnda^  he  has  not  done  it;   and  he  lost  that  election 

when  the  convenient  time  (to  be  judged  of  by  the  Court) 

expired. 

A.  The  compensation  for  breach  of  a  contract  is  2k  per • 
iOTiaij  not  a  real  property,  and  belonged  to  the  husband; 
either  as  administrator  of  the  wife,  if  he  had  administered, 
or  as  sole  contraaing  party.  In  equity  he  had  a  right 
compounded  of  these  two;  and  might  bring  his  siiit  as 
sole  distributee  of  his  wife.(c)  If  any  other  person  had  (e)  1  H'iis. 
been  the  administrator,  such  administrator  could  only  have 
sued  upon  contracts  made  with  the  wife:  but  here  the  con-  /^x.  x>  .^ 
tract  was  with  the  husband*  ^rs.  Smtib  ▼! 

If  the  husband  does  not  administer,  he  still  lias  the  ciuoj^  the  case 
rig^t  of  representation  in  equity.(^)  The  cases  of  Robin-  jtee^in  mn, 
eon  V.  BrockJie)  Dade  v.  Akxander^{f)  Drummond  y.  Ha^!co.JUtl 
Sneed/g)  and  JSord  v.  UpshaWj(h)  were  all  instances  in  lll'i^ff^^j^^ 
which  the  husband  sued  without  administering;  and  those  ^Wnra^^ 
above  cited  affirm  the  proposition  that,  if  administration  U')  *  ^«^» 
Were  sought  on  Mrs.  Fosses  estate.  Dr.   Vass^s  representa-  Uii  Cited  in  1 

^  hasIt.'SO. 
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^\%\^*  **^^*  would  be  endded,  and,  if  any  odier  person  should  get 
\^^>r^^^  administradon,  such  person  would  be  merely  a  trustee  fin* 
CWJ^M*^«  Am  representatives. 

T. 

Vam'a  Adini- 

nittrator.         Friday^  April  20th.    The  Judges  pronounced  their  opt- 
"■—*""'"'""  nions. 

Judge  Tucker  stated  the  case;  in  the  course  of  whidi  he 
observed  that  the  defendant*  Sarah  Chichester y  by  answering 
the  allegadons  of  the  bill  generally^  without  confining  her- 
self to  the  matters  a  dbcovery  of  which  was  sought,  might, 
{aVMitf  171.  perhaps,  accordbg  to  some  authoride8,(a)  be  considered  as 
«wfiit*^i57.^'«^«vingthe  benefit  of  her  demurrer.  He  was  inclined, 
however,  when  sitdng  as  a  Judge  of  a  Court  which  pro- 
fesses to  soften  the  rigours  of  the  law,  not  to  refuse  to  a 
party  the  same  latitude  of  defence  wluch  our  statutory 
law  now  indulges  in  Courts  of  Law. 

He  then  proceeded  as  follows: 

The  principal  point  relied  on  by  the  counsel  for  die  ap- 
pellant is,  that  a  Court  of  Chancery  has  no  jurisdicdon 
over  this  case,  and,  therefore,  that  die  decree  b  erroneous 
in  overruling  the  demurrer  and  grandng  relief:  lor  al- 
though the  complainant  might  have  been  endded  to  the 
discovery  sought,  he  was  not  entided  to  any  reUef.  And, 
among  the  arguments  urged  on  this  point,  it  was  more  dian 
once  insisted  on  that  Mrs.  Vass  being  dead,  and  the  promise 
being  RteraUy  to  do  equal  justice  to  all  his  daughters,  as 
fiiist  as  it  should  be  in  his  power  with  convenience^  no  suit  or 
action  either  at  law  or  in  equity  will  lie  upon  this  promise. 
And  a  further  reason  for  this  objecdon  was,  that  Mr. 
Chichester  might  have  given  his  daughter  land,  if  he  had 
chosen  so  to  do;  in  which  case,  as  she  died  without  ever 
having  a  child.  Doctor  Vass  could  not  even  have  a  life  estate 
therein  ;  and  n(ioreover,  thkt  Chichester  had  his  whole  life  to 
perform  his  promise  in;  and  having  survived  his  daughter, 
and  being  moreover  her  next  heir,  it  would  be  doing  a  vain 
thing  to  compel  him  to  make  a  conveyance  which  would  be 
of  no  benefit  to  the  complainant  under  these  circumstances. 
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It  wiB  not,  I  presume,  be  denied,  that  a  promiat  to  do  a     Apkx>, 
moral  actioo  founded  upon  a  good  and  sufficient,  or  valua*  v^^^^^ 
Ue  consideration,  actually  given  or  performed  in  pursuance  ^j^g^JJ^* 
of  such  promise,  is  binding  upon  the  party  making  the  same,  ^    ,^*'     . 
snd  may  be  enforced,  according  to  the  nature  of  it,  eidier    niKntor. 
in  a  Court  of  Law  or  Equity*    Of  course,  if  the  law  cannot 
eqinty  ougM  to  enforce  it«    Taking  then  the  position,  that 
an  action  at  law  cannot,  under  the  circumstances  of  the  pre- 
sent case,  be  maintained  upon  this  promise,  as  contend* 
ed  £»%  I  win  consider  whether  this  promise  contains  such 
ingredients  as  that  a  Court  of  Equity  ought  to  grant  the 
idief  sought. 

Hie  following  prindples  s^ypear  to  me  to  require  no 
comment  or  illustration, 

1st.  That  a  promise  made  by  a  father  to  a  person  who 
seeks  an  alliance  with  his  daughter  is  a  promise  made  in 
fonndtratian  of  marriage,  if  the  marriage  be  afterwards 
hsd  with  his  consent. 

Sd«  That  although  such  promise  may  literally  import 
s  provision  to  be  made  for  the  daughter;  yet,  being  made 
to  the  intended  kuabcmd^  it  must  be  construed  to  be  one 
which  shaU  enure  to  the  benefit  of  both^  unless  there  be 
some  fecial  reservation  to  the  contrary;  manifesting  a 
dkar  intention  to  preclude  him  from  participating  in  the 
benefit  tiiereof. 

If  these  principles  be  correct,  the  letter  of  the  12th  of 
Aprils  1789,  must  be  considered  as  a  promise  made  by  Mn 
Ckkheeter  to  Doctor  Faee  in  consideration  of  his  intended 
sDia^ce  with  bis  daughter,  which,  according  to  the  expressions 
cootaiiiedin  the  DocK>r's  letter  to  him  df  the  10th  of  JfriL, 
depended  upon  Chichcater^e  consent^  the  young  ample  ' 
betag  determined  to  do  nothing  that  mig^t  create  the  least 
imtatiness  or  anxiety  to  him;  but  to  hear  their  diMppomt' 
wteni  with  all  possible  fortitude.  No  repugnance  to  this 
omaentisexpressedby  Mr.  Chichester^nor any  temu or  settle- 
ment umy^m^  hinted  at,  in  any  of  his  letters  to  the  Doctor, 
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Afril,      or  others  on  the  subiect.     It  must  therefore  be  taken  as  a 
1810.  •* 

v^Sr^^/    promise  to  eDure  to  the  benefit  both  of  the  Jitture  husband 
^ExMu^x*   and  wife.     Even  when  Mr.  Chichester  had  it  in  contempla- 
▼•       .   tion  to  purchase  a  plantation,  or  a  lot  and  house  in  Cokhes- 
nistmtor.     ter  or  Dumfries^  or  to  give  a  plantation  which  he  had  m 
^'  Shenandoah  Coxixity^  not  a  word  is  said  which  conveys  the 

most  distant  hint  that  he  meant  to  make  the  conveyance  to 
his  daughter,  separately^  or  to  require  a  settlement  from 
Doctor  Vas8^  before  he  should  give  his  daughter  any  thing. 
In  his  letter  of  January  5th,  1790,  he  tells  him  nothing 
in  his  power,  without  distressing  himself,  shall  be  wanting 
to  assist  the  Doctor  in  settling  to  his  satisfaction*  In  the 
same  letter  he  offers  to  purchase  a  lot  in  Colchester  or 
Dumfries  mfee^simpky  or  do  any^  thing  in  his  power  in  any 
place  the  Doctor  should  think  most  agreeable.  Surely 
these  expressions  manifest  an  intention  to  do  something 
that  should  enure  to  the  Doctor's  benefit,  and  must  be  re- 
ferred to  the  original  promisey  and  as  manifesting  the  in- 
tention  of  it.  And,  though  it  should  be  true  (which  it  is 
unnecessary  to  decide)  that  Mr.  Chichester  had  his  whole 
life  to  perform  any  part  of  that  promise,  since  it  was  made 
to  depend  upon  his  convenience;  and  that  he  might  have 
given  his  daughter  land,'  only,  and  not  money,  or  other 
personal  property,  yet  if  he  had  such  an  election,  he  made 
uo  use  of  it,  and  the  promise  ought  to  be  enforced  in  sucK 
a  manner  as  may  be  most  beneficial  to  the  person  to  whom 
it  was  made,  having  regard  to  the  measure  of  his  bounty  to 
his  other  daughters,  to  determine  that  which  was  due  to  the 
others.  As  this  was  a  matter  not  vrithin  the  ptivity  of 
Doctor  Vaasy  if  the  performance  were  refused  upon  the 
ground  that  the  contract  was  not  obligatory,  (as  seenss  to 
have  been  the  case  according  to  the  testimony  of  one  wit^ 
ness,)  or  remained  unperformed  at  die  time  of  Mr*  CA/- 
chester^s  death,  a  Court  of  Equity  was  certainly  die  proper 
tribunal  to  resort  to  for  a  discovery  of  the  advances  made 
by  Mr.  Chichester  to  his  other  daughters,  as  the  standard, 
by  which  to  ascertain  the  measure  of  the  benefit  claimed  by 
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liii  ton-iii*law ;  as  also  for  a  discovery  of  the  funds  out  of     Apbil, 


1810. 

.whkh  die  relief  soug^  was  to  be  given;  for,  if  Mr*  Chi'    y^^>rs^ 

thcBtcr  had  died  leaving  no  estate  whatsoever  undisposed   Chichester's 

of^  but  it  should  appear  that,  after  the  promise  made  to   ,    ^  t. 

Doctor  Vossi  he  had  given  proper^  to  hb  other  daughters,     nbtrator. 

would  not  that  property  be  liable  to  contribution,  as  far  as  — — — — 

it  would  go^  to  make  the  ponion  of  Mrs.  Vasg  equal  to  that 

^of  her  sisters?    Or,  if  he  had  died  intestate,  leaving  onljr 

lands  into  which  the  daughters  or  their  husbands  had  en* 

tered  as  his  heirs^  would  not  those  lands  be  liable  to  such 

a  contribution  for  the  portion  promised  the  remaining 

'daughter  I    Again,  the  nature  and  quality  of  the  property 

m  estate  given  to   the  other  daughters,  with  the  condi- 

clkms  (if  any)  under  which  it  was  given  to  the  other  daugh- 

iers,  might  form  a  proper  s\]^ject  of  inquiry  in  a  Court  of 

£qui^9  in  order  to  enable  that  Court  to  do,  what  Chichester 

pTMnisedto  do,  ^^^jpu^  justice^' among  all  the  daughters. 

A  £scovery  of  aU  these  things  was  therefore  very  properly 

^required;  and  tmtil  that  discovery  were  made,  the  Court 

^oold  not  possibly  judge  whether  the  complainant  wa^ 

mtiiltd  to  relief,  or  not.     The  case  exhibited  by  the  bill 

does  not  therefore  furnish,  in  my  opinion,  any  proper  or 

veasonable  ground  for  the  denmrrer^  which  is  confined  to 

die  rdt^ sought;  of  die  propriety  of  granting  or  refusing 

nUch  the  Court  could  not  possibly  judge  until  the  merits 

were  brought  before  it  by  the  answer  and  other  evidence  in 

fte  cau^.    I  therefore  think  the  Court  decided  properly  ia 

.^em^g  the  demurrer,     lliat  obstacle  once  removed, 

ibe  complainant's- right  to  relief,  either  as  an  original  party 

4o  the  contract,  or  as  the  administrator  of  his  wife,  was  un- 

^paestkmable. 

Ihave  before  said  that  if  a  promise  be  made  to  two  per- 
sons of  different  sexes,  in  consideration  of  a  marriage  to  be 
had  between  them,  if  .they  marry,  the  promise  shall  enure  to 
tiie  benefit  of  bath.  And  this  upon  the  principle  of  that 
Witty  of  person  which.the  law  establbbes  between  them  upon 
dieir  marriage,  and  that  upon  the  principles  of  the  common 
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^i8m^'     law;  for,  by  that,  if  a  reversion  be  granted  to  a  man  ant!  a 

s^*v^^    woman,  and  their  heirs,  and  before  attornment  they  inter- 

^Bx^trix*  niarry,  and  then  attornment  is  made,  the  husband  and  wife 

^,  •  ,▼•  shall  have  no  moieties :  so,  if  a  feoffment  be  made  to  a  man 

nbtmtor.     and  a  woman,  with  a  letter  of  attorney  to  make  h very,  and 

"  then  they  intermarry,  and  livery  is  m^dc  secundum  formam 

chartcsy  in  that  case  also  it  is  said  they  have  no  moieties.  So, 

if  an  estate  were  made  to  a  villein^  and  his  wife  being  fr^e, 

and  to  their  heirs,  although  they   have  several  capacitieSf 

viz.  the  vilkin  to  purchase  for  the  benefit  of  the  lord,  and 

the  wife  for  her  own,  yet,  if  the  lord  of  the  villein  enter,  and 

the  wife  survive  her  husband,  she  shall  enjoy  the  whok 

(a)  Co.  Liu.  land  ;  because  there  are  no  moieties  between  them  :(a)  and 

117.  b-  ,      ,  , 

that  this  is  the  true  reason  of  the  law,  appears  from  dus; 

that  if  a  joint  estate  be  made  to  a  husband  and  wife  and  to  a 

third  person^  in  that  case  the  husband  and  wife  have  in  law 

hut  one  moiety^  and  the  third  person  shall  have  the  other 

(6)  Idit.  Hci,  ^oiety.ib)    And  Judge  Blackstone^  speaking  upon  the  same 

^''  subject,  says,  that  if  an  estate  in  fee  be  given  to  a  man  and 

his  wife,  they  are  neither  properly  joint-tenants  nor  tenants 

in  common ;  for  husband  and  wife  being  considered  as  one 

person  in  law,  they  cannot  take  the  estate  by  moieties;   but 

both  are  seised  of  the  entirety^  per  tout  and  non  per  myi 

the  consequence  of  which  is,  that  neither  the  husband  nor 

wife  can  dispose  o(  any  part  without  the  assent  of  the  other, 

(e)   2  JBL    but  the  whole  must  remain  to  the  surviuonfc)  The  case  of 

Com    182^ 

(d)  Prec^  in  Bad  V.  Andrews^  2  Fenu  12(X  is  to  the  same  effect.(<A 
£q\  cd  jibr.  According  to  these  authorities,  and  particularly  the  latter^ 
230.  s.  C.       j^  would  appear  that  if  there  be   a  specific   promise  of 
ands  to  a  man  and  a  woman,  in  consideration  of  their  in- 
tended marriage,  and  they  afterwards  marry,  and  the  con- 
veyance be  not  made  according  to  the  promise ;  the  survi- 
vor, in  whom  the  whole  interest  and  estate  would  have  vest* 
ed  if  there  had  been  a  conveyance  made  during  the  Ufe  of 
both,  would  be  well  entided  to  come  into  a  Court  of  Equi^ 
for  a  conveyance  of  the  whole  estate  to  himself  or  herself. 
How  far  the  second  section  of  the  act  concerning  joint  rights 
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and  obligiitions,(tf)  may  be  considered  as  operating  on  thia  ^A^o*** 

case,  so  as  to  destrojr  die  principle  of  entirety^  is  a  matter  v«^^no«^/ 

which  may   hereafter  deserve  great  consideratioo.      But,  Chi«he»ter*« 

should  it  be  determined  in  the  affirmative,   still  it  would  ▼• 

-If  .  .11,  •  ^  f  ^"W**  Admi- 

seem  mat  the  survivor  might  well  come  into  a  Court  of     nitirator. 
Eq^ty  for  a  conveyance,  if  not  of  the  whole^  at  least  of  a    . 
moiety.     Judge  Pendleton^  in  delivering  his  opinion  on  this  C?)^J  -*^ 
very  case,  when  before  this   Court  on  a  former  occasion, 
q)eakuig  of  the  promise  contained  in  CoL  C/iichester*s}tt'' 
ter,  says,  *^  If  it  were  considered  merely  as  a  promise  of  a 
j^ersonalty,  that  right  would  vest,  as  sl  joint  interest^  in  the 
husband  and  wife,  until  reduced  into  possession,  and  go  to 
Ac  narvioory  if  either  died  before  that  happened."     This 
perfectly  .accords  with  what  I  meant  to  advance  upon  this 
subject.     In  the  case  of  ElUott  v.  Collier^(b)  where  a  bill  W  3Jf/it.52B. 
was  brought  by  the  representative  of  a  husband,  who  died 
wkbout  administering  to  the  personal  estate  which  the  wife 
had  in  her  own  right,  for  the  wife's  share  of  her  father^s  cus- 
tomary estate,  as  a  citizen  of  London j  Lord  Hardwicke  de- 
dared  that  the  plaintiflF  was  entitled  to  a  decree  for  the  same, 
notwithstanding  the  husband  had  not  taken  out  letters  of  ad-  . 
Ministration. (c)     From  these  authorities,  strengthened  by  (<^y  ^^}^' 
oar  own  act  coiicerning  wills,  &c.  which  expressly  establishes  c.  i  P.  Wms. 

•    •  •  o^jf  381.  S.  *• 

the  priority  of  the  husband's  right  to  administer  on  the  estate  ffar^jVoteton 
ttfhis  wife,  and  exempts  him  from  making  distribution  ofs.  P. 
K{d)  I  conceive  it  was  not  necessary  for  Doctor  Fass  to  \^^  r*9a.T 
aimioister  upon  his  wife^s  estate,  in  order  to  entitle  him  to  f^'cutcMnvt 
bring  this  bill ;  and  that,  upon  the  whole,  the  decree  over-  ^^i^kimon. 
mling  the  demurrer,  and  giving  relief,  as  prayed  for,  ought 
to  be  affirmed,  after  correcting  the  error  in  the  rate  of  in- 
terest, which,  perhaps,  was  the  effect  of  inattention. 

Judge  KoAKE.  Having  heretofore  given  my  opinion 
Qpoo  the  merits  of  this  case,  I  shall  not  enter  into  them  at 
pvesent.  On  those  merits  I  am  content  to  affirm  the  de- 
cree; merely  making  the  change  which  has  been  suggested 
in  relation  to  the  interest.     With  respect  to  the  jurisdictioa 
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^it".*"     of  the  Court,  under  the  actual  circumstantes  of  the  case,  aad 

\^->o%»^    the  allegations  of  the  bill  before  Us,  we^are  undoubtedly  jua* 

^e!^*x'  ^^^^  *"  sustainmg  it,  by  the  decisions  in  this  Court,  if  not 

-V    Wdmi-  ^^  ^^^  ^^  England.     The  case  of  Pryor  v.  Adams  is  a 

nittnitor.     Stronger  case  than  the  present  on  the  poipt  of  jurisdiction^ 

'^  and  is  perhaps  fully  justified,  among  odiers,  by  the  case  of 

4iitn9  V.  Farrj  X  Atk.  287. 

Judge  Fleming.  On  die  decision  of  the  action  at  law, 
between  the  same  parties,  and  on  the  same  subject,  1^  this 
Court,  all  the  Judges  seamed  of  opinion  that  there  was 
sufficient  evidence  of  a  marriage  pronuse,  on  the  part  of 
the  appellant,  to  bind  him  to  fulfil  it;  but,  that  the  appeUee 
&iled  in  his  suit,  from  an  incurable  defect  in  the  declara- 
tion; in  omitting  to  aver  that  the  appellant  had  made  ad- 
vances to  some  one,  or  more^  of  his  daughters,  to  a  certain 
amount;  and  that  it  was  convenient  for  him  to  make  the 
like  advancements  to  the  wife  of  the  pkintifF. 

The  counsel  for  the  appellant  in  the  present  case,  stated 
several  points  for  the  consideration  of  the  Court.  Firsts 
that  a  Court  of  £quity  had  no  jurisdicdon,  it  beitig  a  pro* 
per  subject  for  a  Court  of  Law;  but  if  the  suit  be  su&- 
tauhaUe,  as  a  bill  of  discovery^  the  plaintiff,  having  obtained 
y  the  discovery  sought  for,  ought  to  have  gone  into  a  Court 

of  Law  for  relief.     And  with  respect  to  the  merits,  it  waa 
•      contended)  1st.    That  there  was  no  proof  of  a  promise^ 
binding  either  in  law  or  equity;    3.   That  if  the  letter  of 
the  12th  Aprily  1789,  should  be  construed  to  amount  to  a 
promise,  the  appellant  had  his  whole  life  to  perform  it  io; 
as  the  letter  is  qualified  with  the  expression  that  he  would 
endeavour  to  do  his  daughters  equal  justice  as  fast  ^  it 
should  be  in  his  power,  with  convenience;    3.  Ihat  an  ad* 
vancement  to  the  daughter  in  land^  would  have  been  a  comi^ 
plete  fulfilment  of  the  promise,  and  that,  had  such  an  ad- 
vancement been  made,  the  land  woiUd  have  inunediately^ 
descended  to  the  iqppellant,  on  the  dead;i  of  the  dau|jhtei^ 


The  case  has  been  so  fully  and  ably  discussed  by  the  Chichester's 
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%]diout  having  issue,  born  aliTe^to  entide  the  husband  to  April, 
liald  the  land,  as  tenant  by  the  curtesy 
The  case  has  been  so  fully  and  ab 
Judges  who  have  preceded'  me,  particularly  by  Judge 
TucKSR,  that  I  shall  add  but  little  to  what  has  been  already  nistrator. 
said  on  the  subject.  — ^—.i^ 

With  respect  to  the  jurisdiction  of  the  Court,  this  is 
clearly  a  bill  of  discovery,  to  ascertain  what  advances  had 
bcfien  made  to  the  other  daug^ers  by  the  father,  either  in 
his  Ufe^dme,  or  by  his  last  will  and  testament :  and,  that 
discovery  being  made,  the  only  remaining  question  is  whe« 
tber  die  complainant  was  bound  to  dismiss  his  bill,  and 
seek  redress  by  a^iew  smt,  in  a  Court  of  Law  i  Mr.  Widt^  f 
ham  cited  some  EngUth  authorities  that  seem  to  favour  the 
doctrine;  but  I  believe  the  uniform  practice  in  this  country 
has  been  otherwise;  especially  where  the  subject  matter  is 
within  the  cognisance  of  a  Court  of  £quity,  and  there  be 
no  latent  facts,  to  be  inquired  of  by  a  Jury,  necessary  to  be' 
found,  in  order  \o  enable  the  Court  to  give  a  correct  deci- 
sion. And,  even  in  such  a  case,  the  general  practice  is,  for 
the  Court  of  Chancery  to  direct  an  issue  to  try  any  par- 
ticular uncertain  fact  that  may  be  thought  material  in  the 
cause.  In  the  present  case  there  was  suflkient  disclosed 
in  the  answer  of  the  defendant  to  enable  the  Court  to  de* 
termine  what  sum  would  place  the  deceased  wife  of  the 
compbdnant,  or  her  representative,  who  was  her  surviving  • 
husband,  on  an  equality  with  the  other  daughters  of  Ri-* 
chard  Chichester. 

As  to  the  Jirst  pointy  on  the  merits,  I  have  no  doubt  but 
that  the  letter  of  the  12th  of  Aprils  1789,  amounted  to  a 
■tturiage  promise;  but,  say  the  counscil,  Richard  Chichester 
had  hb  whole  life  to  perform  his  promise  in :  but  that  posi- 
tion is  not  admitted.  His  promise  was,  that  he  would  do 
equal  justice  to  all  his  daughters,  as  fast  as  it  was  in  his 
power  with  convenience;  the  true  meaning  of  which  was, 
that  he  would  do  it  in  a  reasonable  time,  taking  into  consi? 
deration  the  circumstances  of  his  estate,  and  the  length  of 
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^\i\l^'     time  that  elapsed   between  the  marriages  of  bis  other 

s^^>r>,^   daughters,  and  his  advances  to  them  respectively*     But  we 

^ExelfutAx*'  find  that  he  never  performed  it  at  all^  not  even  by  his  last 

V-        .  will.     And,  as  to  his  having  the  right  to  make  the  advaiic6- 
Vass't    AdmU  ... 

nistrator.      ment  in  landy  that  is  not  denied,  provided  it  had  been  m 

■  value  equivalent  to  the  advancements  to  his  other  daughters* 

But,  not  having  made  such,  nor  any  other  advancement  to 

Mrs.  Vass^  except  a  negro  girf,  and  some  other  trifles^  I 

boncur  in  the  opinion  that  Vass  was  entitled  to  recover  t 

sum  of  money  equal  in  value  to  the  advances  made  to  tkie 

other  daughters* 

But  there  seems  to  be  an  error  in  the  deqree,  in  giving 

six  instead  of  five  per  cent,  interest  on  the  sum  decreed; 

the  decree  must  be  reversed,  and  corrected  so  far  as  re-^ 

spects  the  interest,  and  a0irmed  as  to  the  residue* 


^ 
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April, 
1S10. 

Hooper  and  Wife  and  William  Savage  against 
Royster  and  Wife, 

UPON  an  appeal  from  an  interlocutory  decree  of  the  i.  in  •  suit  in 
Superior  Court  of  Chancery  for  the  Richmond  District,  in  a  bill  having  re- 
suit  brought  by  Ltttleherry  Royster  and  Nancy  his  wife,  prooeedingsm 
late  Nancy  Farrisy  orphan  of  Sherwood  Farrisj  deceased,  *",,  now**re^ 
against  William  Savage  and  Elizabeth  Gathright,  administra-  ^""^"^^iif; 
tors  of  Joseph  Gathrighty  Jane  Gathright^  administratrix  of  ^^^  th^^'Jl,'! 
XRks    Gathrightj    and   Anne   Whitlock.  administratrix  of^^*":    |f«*|nK 

^      '  '  admitted  that 

Benjamin  Gathright^  deceased.  *  wch   a    salt 

The  biU  stated  that  the  complainants,  together  with  and  such  a  de- 
BRtcheU  FarriSy  being  the  distributees  of  Sherwood  FarriSy  \n  the  bill, 
deceased,  had  instituted  a  suit  in  the  same  Court  against  oo^^rt^  of  Ap^ 
William  Farrisy  administrator  of  the  said  Sherwood  Farrisy  ^^^  ^^'J.^  Jj. 

certiorari  for  tk 
Cranseript  of  the  record  referred  to,  and  receive  it  as  cvidence,80  far  as  admitted  by  the  answer* 

2.  An  administrator,  to  whom  a  credit  for  a  sum  of  money  paid  by  him  to  the  guardiaa 
of  one  of  the  distributees  has  been  allowed  by  a  final  decree  in  Chancery,  is  a  con.petent 
vitness,  in  behalf  of  the  ward,  to  prove  the  payment  of  the  money  to  her  guai-dian;  though 
^  htter  was  no  party  to  the  decree. 

a  Proof  of  the  parol  declarations  of  a  guardian  that  the  di^l  hot  intend  to  charge  her 
wsrd  for  board  is  admissible  to  repel  a  charge  for  board  in  her  liftj-time,  exhibited  by  her 
reprosentatnres  after  her  death.  But,  in  such  cose,  she  ought  not  to  be  charged  with  inte- 
rest on  a  sum  of  money  received  tor  the  ward,  unless  such  interest  would  exceed  the 
smoont  of  a  reatonafate  compensation  for  board. 

4.  A  guardian  may  he  allowed  for  moneys  paid  and  advanced  for  the  clothes,  schooling  and 
other  necessary  expenses  of  the  ward,  out  or  the  principal  of  9nf\\  wanl's  e&t:ite;  if  it  ap- 
pear that,  from  extraordinary  circumstances,  such  disbursements  were  unaToidable  without 
ea](«ble  neglect  op  the  part  of  such  guardian;  otherwise  such  allowance  ought  to  be  made 
oat  of  the  pi^qfitt  only. 

5.  Money  received  ^  a  guardian  for  a  ward,  during  the  paper  money  times,  oug^ht  to  be 
reduced  by  the  scale  of  depreciation  ;^  be  applied  as  on  the  last  day  of  the  year  in  which 
it  was  received. 

6.  A  reasonable  time  ought  to  be  allowed  a  guardian  to  put  the  money  of  a  ward  out  at 
interest;  and,  in  this  case,  six  months  were  considered  as  such  reasonable  time. 

7.  If  money  was  received,  by  a  guardian  for  a  ward,  within  six  months  previous  to  the  1st 
of  Jomwy,  1777,  (when  the  scale  of  depreciation  coromeuoed,)  it  should  be  reduced 'ac« 
terdiog  to  the  scale,  as  at  Hie  find  of  six  months  from  the  time  wheu  received. 

8-  On  an  appeal  from  an  interlocutory  decree,  if  proper  {Mrties  to  the  suit  appear  to  bt 
mmniin^  the  Court  of  Appeals  wiU  not  leave  it  to  t^e  CbanccUor,  but  will  itself  direct  such 
parties  to  be  made. 

9'  In  a  suit  for  contribution  against  legatees  or  distributees,  the  executor  or  administrator, 
or,  flfhe  be  dead,  the  person  who  succeeded  him  in  tiie  execuiur&itip  or  kdmitiistnition,  ou^iC 
to  he  made  a  party ;  unless  it  appear  that  the  account  of  sucli  executorship  or  administraUon 
hM  been  regularly  made  up,  aiid  (he  estate  thereupon  delivered  ovttr  to  the  Icgateebor  dis- 
tfihutees. 

Sir" 
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^mo!''  ^^  compel  a  settlement  of  his  administration  account;  ^i^ 
in  the  progress  of  that  suit,  William  Farris  claimed  a  credit 
for  the  sum  of  158/.  15^'.  10  3-4J.  paid  Anne  Gathrighi  as 
guardian  for  the  complainant  Nancy ^  and,  to  support  the 
claim,  produced  a  receipt  for  that  sum,  dated  August  2d^ 
177 — .  signed  "  William  Gathright^  jun,  for  Anne  Goth* 
righti*^  that  the  Court  directed  an  issue  to  try  whether  the 
payment  was  made  to  WilHam  Gathright  as  stated,  and 
whether  he  was  empowered  by  Anne  Gathright  to  receive 
such  payment;  the  Jury  found  that  the  money  was  paid^ 
and  that  William  Gathright^  jun^  had  authority  to  receive 
it;  in  consequence  of  which  a  decree  was  rendered  esta^ 
blishiag  the  credit;  **  all  which  would  more  fully  appear^ 
reference  being  had  tg  the  record  of  the  said  suit  now  re* 
meaning  in  the  said  Court {^  that  Anne  Gathright  had  never 
accounted  for  this  sum;  that  she  cUed  about  the  year  ^ 

leaving  property  of  considerable  value ;  but  whether  she 
left  a  will  or  not  the  complainants  could  not  certainly  say; 
that  her  property  was  divided  on  her  death  among  her 
three  sons  yoseph^  Benjamin  and  Milesy  of  whom  the  de* 
fendants  were  the  legal  representatives;  and  concluded  with 
praying  a  decfee  against  them  for  the  ssud  sum  of  money 
with  interest,  and  for  such  other  relief  as  might  be  consist* 
cnt  with  equity. 

The  joint  and  several  answer  of  the  defendants  adoHt- 
ted  the  intestacy  of  Sherwood  Farris^  the  admin'istration  of 
William  Farris^  the  guardianship  of  Anne  Gathright^  and 
the  suit  instituted  against  William  Farris^  as  stated  in  the 
bill:  but  neither  admitted  or  denied  the  validity  of  the  re* 
ceipt  forl5BL  15s.  10  3-4^/.,  but  called  upon  the  plaintijfs 
for  proof  according  to  law;  alleging,  however,  that  **  if  the 
said  receipt  were  genuine  and  authorized  by  the  said  Anne 
Gathright^  still  her  representatives  had  a  claim  against  the 
complainant  Nancy  for  a  much  larger  sum,  namely,  for  ten 
years'  board,  schooling  and  clothing,  furnished  by  Anne 
Gathright  to  the  said  Naiuy;  that  the  said  Anne  Gathright 
made  a  will;  (of  which  a  copy  was  exhibited;)  that  the 
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said  win  disposed  of  several  negroes  (particularly  two  April, 
named  Major  and  Frank)  which  belonged  to  her  deceased 
husband  William  Gathrighty  sen*  and  were  not  at  her  dispo- 
sal,  except  under  his  will;  that,  therefore,  the  defendants 
required  the  plaintiffs  to  show  her  tide  to  the  said  property; 
that,supposing,  however,  that  all  the  slaves  and  other  property 
mentioned  in  her  will  belonged  to  her,  (which  the  defendants 
did  not  admit,)  her  distributing  the  same  on  a  belief  that  it 
would  go  according  to  her  will  was  an  evidence  of  her  opi- 
nion that  she  was  exempt  from  any  linbility  for  thesaid  receipt ; 
the  said  Anne  Gathright  having  been  a  woman  of  great  eco- 
nomy and  justice  in  her  dealings;  and  that  if,  contrary  to  the 
expectation  of  the  defendants^  they  should  be  decreed  to  ac- 
coimt  for  such  portions  of  her  estate  as  had  come  to  the 
hands  of  those  whom  they  represent,  they  prayed  that  it 
might  be  in  proportion  to  what  each  had  received.  The  will 
of  Jnne  Gathright  daivd  November  28,  1780,  (referred  to 
in  this  answer,)  appears  to  have  devised  her  landed  property 
to  her  sons  William  and  Benjamin^  and  her  slaves  and  per- 
aonal  property  in  various  proportions  to  Benjamin,  Miles 
and  Joseph,  her  daughters  Jane  Anne  Gathright,  and  Anne 
Whitlociy  her  grandson  Mitchell  Farris,  and  her  granddaugh- 
ters Anne  Gaihright  and  Anne  Farris;  appointing  her  two 
sons  Miles  and  Joseph  executors:  but  whether  they  quali- 
fied as  such,  or  the  will  was  ever  admitted  to  record,  does  not 
appear*  Sundry  depositions  were  taken  to  support  and  re- 
pel the  credit  claimed  by  the  defendants  for  the  board,  schooU 
ing,  and  clothing  of  the  complainant  Nancy,  during  the  time 
of  her  residence  in  the  family  of  Anne  Gathright;  from  which 
it  appeared  that  the  said  Nancy  had  lived,  and  been  genteelly 
entertained  there,  8  or  9  years;  that  she  went  to  school 
part  of  the  time,  and  was  well  clothed;  but  that  AnneGath^ 
right  had  repeatedly  declared  she  did  not  intend  to  make 
any  charge  for  her  bsard* 

'    With  respect  to  the  validity  of  the  receipt  for  the  158/.  15^. 
10  SAd.;  it  was  proved  by  the  deposition  of  John  Farrrsr, 
Vol.  t.  Q 
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April,  that  he  always  understood  that  William  Gathright  transacted 
the  chief  of  his  mother's  business  in  the  time  of  her  being 
guardian  for  her  granddaughter  Nancy  Farris;  that  he  vc« 
rily  believed  that  Anne  Gathrig-ht  was  herself  incapable  of 
**  transacting  the  duty*'  which  her  guardianship  required; 
and  that  he  always  understood 'that  she  was  guardian  to 
Nancy  Farris,  in  the  year  1777.  It  was  also  proved  by  the 
deposition  of  IViUiam  Farris,  (the  administrator^ of  Sher^' 
wood  Farris^)  tth3t  he  took  a  receipt  (without  sayinjg^  for 
what  sum)  of  Anne  Gathright,  as  guardian  of  Nancu  Farris^ 
for  her  proportional  part  of  the  money  due  her  a^  orphan  of 
the  said  Sherwood  Farris;  and  that  William  Gathright  did 
the  business  for  Anne  Gathright,  as  guardian  of  Nancy  Far- 
ris,  with  the  said  deponent. 

A  transcript  of  the  record  in  the  suit  referred  to  in  the 
bill,  was  not  inserted  in  the  record  sent  to  the  Court  of  Ap« 
peals,  but  was  afterwards  brought  up.  by  certiorari;  from 
which  it  appeared  that  a  verdict  had  been  found,  (on  an 
issue  directed  in  that  suit,')  setting  forth,  ^^  that  the  receipt 
in  the  following  words,  *  Received  August  2d,  177— >  of 
William  Farris,  158/.  15s.  lO  3-4^«  for  Anne  Farris,  orphan 
of  Sherrvood  Farris^  deceased,  to  remain  without  interest 
till  January  next,  as  the  interest  is  settled  till  then. 

*  William  Gathright,  jun.  for  Anne  Gathright. 

*  John  Warrincr,  jun.* 
was  the  prop'»r  hand-writing  of  the  said  Willimn  Gathright, 
jun.;  and  that  he  was  empo weired  by  Anne  Gathright  to 
receive  money  for  her  ward  Nancy  Farris,  orphan  of  Sherwood 
i^arrw,  deceased;"  and  a  decree  had  been  thereupon  pro- 
nounced, allowing  William  Farris  credit  for  the  said  sum 
of  158/.  \5s.  10  3-4^.  in  the  settlement  of  his  account  as 
administrator  of  the  said  Sherwood  Farris. 

The  late  Chancellor  (on  the  29th  of  September,  1803) 
**  being  of  opinion  that  the  plaintiff  Nancy  was  not  chargea- 
ble with  board,  nor  entitled  to  interest  for  the  use  of  the 
money  claimed  by  the  bill  during  such  time  as  she  abode  in 
l»er  grandmother  Anne  GathrigM*s  family,  adj\idged  nod 
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decreed  that  the  defendants,  out  of  the  goods  and  credits 
of  their  intestates  respectively,  pay  to  the  plaintiiFs  158^ 
ISs.  10  ^4d,y  widi  interest  thereon,  at  the  rate  of  five  per 
cent,  per  arm.  to  *  be  computed  from  the  time  when  she 
ceased  to  be  longer  a  member  of  that  family  :  but,  foras- 
much as  data  for  exacdy  measuring  that  period  are  not 
supplied,  and  the  defendants  are  understood  not  to  have 
admitted  the  things  bequeathed  to  their  intestates  by  the 
said  Anne  Gathright  to  have  been  her  property,  the  Court 
directed  one  of  the  Commissioners  to  inquire  into  these 
natters,  and  report  them,  as  they  shall  appearto  him,  to  the 
Court,  with  the  value  of  that  property;''  from  which  de- 
cree the  defendants  William  Savage  aqd  Hooper  and  wife 
prayed  an  appeal,  which  was  albwed  them* 


April, 
isto. 


Hooper 

T. 

Rojster. 


Nkholaa  and  Randolph^  for  the  appellants. 
Wickham^  for  the  appellee* 


On  behalf  of  the  appellants  four  points  were  made ;  1. 
That  Anne  Gathright  was  never  chargeable  with  the  money 
decreed ;  in  support  pf  which  it  was  observed  that  the  pre* 
sent  defendants  not  having  been  parties  to  the  suit  against 
Wiliiam  Farria^  the  record  in  that  suit  was  not  admissible 
evidence  in  this;  independendy  of  which  record,  there  was 
nothing  to  prove  the  payment  of  the  money  but  the  deposi* 
doo  of  William  Farris^  who  was  clearly  an  interested  wit- 
ness; 

2.  That,  if  she  was  ever  chargeable,  the  credit  claimed 
for  board  ought  to  be  allowed ;  her  declarations  that  she 
did  not  intend  to  charge  it,  not  being  sufficient  to  bar  her 
rigrht; 

3.  That  if  the  receipt  were  allowed,  its  true  date  was 
probably  in  the  paper  money  times,  and  therefore  the  scale 
of  depreciation  ought  to  be  applied,  accordmg  to  the  case^ 
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April,      aes  of  Grauhcrry  v.  Granberry^{a)  and  Call  v.  Ruffin;{^, 
and, 

4  .That  all  the  proper  parties  \Vere  not  before  the  Court  j 
as  was.  evident  from  Anne  Gathrighfs  will. 


(n)  I  Wtuh.      jj^  answer  to  the  first  point,  it  was  said  that  the  record  in 
ib)  iCaU,3S3.  ^y^^  first  ^uit  was  not  introduced  as  absolute  or  conclusive 
testimony,  but  merely  as  introductory  to,  and  explanato- 
ry of,  the  deposition   of    William  Farris;  that  a  copy  of 
that  record  would  have  been  no  evidence  before  the  Chan- 
cellor, since  the  papers  being  in  his  own  Court,  he  should 
(f)  2  Wash,  have  looked  into  the   originals.      In  the  case  of  Buries 
^^'  Ex^r  v.  Tregg*s  £yV,(c)  such  was  the  prin^ciple  established 

on  the  plea  of  nul  tie  I  record:  and  it  would  have  been  the 
same,  if  the  copy  in  question  had  been  incidentally  produced 
as  evidence  to  the  Jury.  In  this  cause,  the  bill  referred  to 
the  papers  in  the  other  suit,  as  now  remaining  of  record  in 
the  Court.  This  made  them  part  of  the  bill,  and  authorized 
the  giving  them  in  evidence,  so  far  as  by  the  rules  of  law 
they  were  evidence ;  viz.  to  shew  that  such  a  suit  had  been 
brought^  and  such  a  decree  ej^f/Vf^//  v;hereby  it  appeared 
that  William  Farris  was  disinterested;  the  decree  in  his  fa- 
vour having  settled  the  matter  as  to  him. 

Even  if  the  record  was  not  read  in  the  Court  below,  (as  it 
should  have  been,)  the  Court  here  ought  to  inspect  and  re- 
ceive it  as  evidence  ;  this  being  an  interlocutory  decree,  and 
(d|3(M,8u.  this  Court  having  obtained  possession  of  the  transcript  by 
writ  of  certiorari ;  as,  in  Alexander  v.  Morris^(a)  where 
the  decree  was  interlocutory,  depositions,  takep  ajler  the  aU 
lowance  of  appeal^  were,  nevertheless,  admitted  to  be 
read  in  the  Court  of  Appeals. 

2.  As  to  the  boardy  the  Chancellor  has  been  liberal  enough. 
Since  it  was  evident  that  Mrs.  Gathright  never  intended  to 
charge  the  plaintiff  Nancif  with  board,  and  held  a  considera- 
ble sura  of  money  belonging  to  her,  for  many  years;  he,  ve- 
ry properly,  refused  to  make  the  one  party  liable  for  boards 
and  the  other  for  interest.  Besides,  if  the  profits  of  the 
orphan's  estate  were  not  sufilcient  for  her  maintenance,  her 
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^;ttarditn  had  no  x^t  to  consume  the  principal  in  expenses,     '^fsio^ 
but  should  have  had  her  bound  out  according  to  law.(a)         \^^^,^^^ 

3.  Whether  the.  scale  of  deprecation  ought  to  be  applied,;     ^^^ 
or  not,  does  not  appear*     But,  admitting  that  paper  money     ^7^^^'- 
was  paid,  the  decree  not  being^/io/,  it.  will  not  be  too  late  (a)    t   JievJ 
for  the  Chancellor  to  apply  the  scale  hereafter.     So  also,       ^'^i?  ^'  ^^^ 

4.  Proper  parties  may  be  introduced  at  any  time  before 
the  final  decree. 

In  repfyy  it  was  urged  that  a  mere  reference  to  another 
suit  does  not  make  it  part  of  the  bill,  unless  the  record  be 
^iedy  or  made  an  exhibit;  that  the  evidence  necessary  on  the 
pica  of  mil  tiel  record  is  very  different  from  that  required  in 
Chancery  suits ;  that  copies  there  are  always  received,  and, 
indeed,  are  most  proper^  because  the  papers,  and  those  only^ 
which  were  before  the  Court  below,  ought  to  be  inserted  in 
the  record  to  be  sent  to  the  Court  above. 

William  Farris  was  not  a  competent  witness ;  for,  not- 
withstanding the  decree  was  in  his  favour,  he  was  not  alto- 
gether discharged,  since  a  bill  of  review  might  be  obtainedi 
and,  therefore,  he  might,  eventually,  be  interested.  ' 

As  to  the  question  of  depreciation^  the  Chancellor  will  ne- 
ver allow  for  it,  if  this  decree  be  affirmed;  for  he  could  not . 
have  got  to  the  sum  of  158/.  15^.  10  3-4</.  without  dis- 
allowing the  depreciation* 

Mr.  WickanCs  suggestion,  that  proper  parties  may  be  made 
hereafter,  ought  not  to  prevent  this  Court  jrom  noxo  direct- 
ing them.  Is  a  man  to  be  conden^ned  unheard,  because  he 
may  be  heard  hereafter  ?  Principles  are  now  to  he  setded. 
If  this  Court  affirm  the  decree,  its  decision  will  be  under- 
stood as  declaring  that  all  the  proper  parties  are  already 
inade. 

Friday y  May  18.     ITic  Judges  delivered  their  opinions. 

Judge  Tucker.  'The  first  question  in  this  cause  re- 
spects the  proof  of  the  payment  of  the  sum  of  158/.   15^^ 
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Awl,  xod.  by  William  Farris^  admiiiistrator  of  ^erwood  Farria^ 
deceased^  to  Arme  Gathrigftt^  as  guardian  of  the  complain- 
ant, Nancy  Royfiter^  who  was  a  daughter  of  the  said  Sher^ 
wood  Farrisn  And  the  proof  rests  entirely  upon  the  de- 
position of  William  Farris  the  administrator,  by  whom  the 
payment  is  alleged  to  have  been  made.  As  it  b  short,  I 
shall  transcribe  the  whole  as  it  appears,  in,  the  record* 

"  Question  by  the  plaintiff.  Did  you,  or  did  you  not, 
take  a  receipt  of  Anne  Gathrighty  as  guardian  of  Nancy 
Farrisy  for  her  proportional  part  of  the  money  due  her  as 
orphan  of  Sherwood  Farris^  deceased,  you  being  adminis- 
trator of  the  said  Sherwood  Farris^  deceased  V^ 

"  Answer.  I  did  take  a  receipt j  and  I  was  the  adminis- 
trator." 

"Question  by  the  plaintiff.  Did  William  Gathright  do 
the  business  for  Anne  Gathright^  as  guardian  of  Nancy  Fnr* 
m,  with  you?" 

**  Answer.     He  did.     And  further  he  saith  not.*' 

Were  there  no  objection  to  the  competency  of  the  depo- 
nent as  a  \yitnes8,  I  am  clearly  of  opinion  that  this  deposi- 
tion, standing  alone  and  unsupported  by  the  receipt  which 
he  says  he  took  for  the  money,  (the  amount  of  which  is 
not  mentioned,  nor  even  hinted  at,)  ought  to  be  wholly  re- 
jected as  proof  of  such  payment  to  the  guardian. 

But  the  objection  to  his  competency  appears  evident 
upon  the  face  of  the  deposition ;  for,  as  administrator  of 
the  father  of  Nancy  Farris^  he  was  chargeable  to  her  for 
any  legacy  or  distributable  portion  of  her  father's  estate 
in  his  hands^  and,  consequently,  could  not  be  permitted  to 
discharge  himself  by  his  own  oath,  only,  that  he  had  paid 
it  over  to  her  guardian. 

But  to  remove  that  objection,  the  plaintiffs  resort  to  a  re- 
cord in  a  suit  between  themselves  and  this  witness,  as  ad- 
ministrator of  S.  F.  in  which  the  Chancellor  directed  aii 
i98ue  to  be  made  up  between  the  parties,  to  try  whether 
Jnne  Gathright^  (who  was  not  a  party  in  that  suit,)  on  the 
Bccond  day  of  August^  lT77j  was  the  guardian  of  the  plains 
5 
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tiff  Nanqj^  and  also  to  try  whether  an  exhibit  in  these  "^f?.!^* 
words,  "  Received  August  2i/,  177—,  of  William  Farris  \5SL 
15s.  10  3-4i/.  for  Anne  Farria^  orphan  of  Sherwood  Farris^ 
deceased,  to  remain  xuithout  interest  till  January  next^  as 
the  interest  is  settled  till  then.''  (Signed)  **  W^.  Gathrighty 
jun*  ibr  Anne  Gathright^^  was  undersigned  by  the  said  W. 
G.J  juB.  with  his  proper  hand ;  and  also  to  try  whether  the 
said  JT.  6.,  jun.  was  empoweredby  the  said  A.  G.  to  receive 
money  due  to  her  ward ;  on  which  trial  those  &cts  were 
both  found  in  the  aflSrniative ;  which  record  is  in  part  re* 
cited|  and  is  referred  to  in  the  complainants'  bill,  in  this 
^t,  as  then  remaining  in  the  same  Court  of  Chancery.  But 
that  record  was  not  made  a  part  of  the  record  in  this  suit, 
when  sent  up  from  the  Court  of  Chancery,  neither  doth  it 
appear  that  it  was  read  in  evidence  there  at  the  hearing. 
Mr.  Wickhamy  however,  contended,  upon  the  authority  of 
Alexander  v.  Mortis^  (3  Call^  104.)  that,  this  being  aa  ap- 
peal granted  from  an  interlocutory  decree,  this  Court  woifld 
allow  that  record  to  be  read;  more  especially  as,  being  a  re- 
COTd  of  the  same  Court,  it  was  probable  the  Chancelloif 
had  inspected  it  previous  to  pronouncing  his  decree.  But 
I  have  very  great  doubts  of  the  propriety  of  such  a  prac- 
tice, as  it  may  be  productive  of  great  inconvenience  and 
injury  to  suitors  in  general.  For  can  it  be  thought  reason- 
able, that  a  party,  by  referring  in  a  general  way  to  a  suit 
between  other  persons,  although  in  the  same  Court,  should 
put  bis  adversary  to  the  trouble  and  expense  of  hunting 
Jbr,  and  taking  copies  from  the  papers  in  a  suit,  or  perhaps 
a  dozen  suits,  determined  twenty  or  fifty  years  ago,  and, 
after  all,  perhaps  not  meeting  with  the  papers  referred  to, 
when  tl^e  party  making  the  reference  might  have  produced 
an  amhetitic  copy,  and  annexed  it  to  his  bill  or  answer, 
without  further  expense  than  paying  for  a  copy  of  so  mudi 
as  he  himself  might  deem  material  to  his  own  cause.  Or, 
suppose  a  person  (against  whom  a  decree  may  have  been 
poaounced  in  any  of  die  other  Chancery  District  Courts) 
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Apjul*     to  apply  to  a  gentleman  of  that  bar  for  his  advice  whether 
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to  appeal  from  a  decree  or  not.  He  produces  the  record 
certified  by  the  clerk,  and  the  counsel,  upon  examining 
it,  discovers  manifest  error,  and  advises  an  appeal  If, 
upon  an  exhibit  which  shall  afterwards  be  brought  up 
by  certiorari^  as  in  this '  case,  the  Court  shall  affirm 
the  decree,  (although  such  exhibit  was  probably  never 
produced  in  the  Court  below,)  the  defendant  will  be 
liable  to  pay  damages  at  the  rate  of  ten  per  cent*  per  ann. 
which  he,  would  never  have  incurred  if  the  exhibit  had 
been  made  a  part  of  the  record  originally.  I  therefore 
think  the  practice  too  dangerous  to  be  countenanced  by 
this  Court:  more  especially  as,  in  the  present  case,  the 
defendants  have  not  admitted  the  payment,  but  called  for 
proof  to  be  made  of  it.    ' 

But,  if  it  were  admitted  that  diis  record  might  be  read 
here  for  the  purpose  of  shewing  that  the  administrator  is 
no  longer  liable  to  the  plaintiff  Nancy,  and  therefore  a  com- 
petent witness  to  prove  the  payment  of  her  distributive 
part  of  her  father's  estate  to  her  guardian,  still  I  am  of 
opinion  it  ought  not  to  be  admitted  for  any  other  purpose. 
Now  the  amount  of  the  money  paid  to  William  Gathright^ 
jun.  as  the  agent  of  Arine.  his  mother,  nowhere  appears 
but  in  that  record.  This  Court  certainly  will  not  admit  it 
for  that  purpose ;  for  Anne  Gathright,  not  being  a  party  in 
that  suit,  had  no  opportunity  to  cross  examine  the  witness ; 
and,  if  we  look  into  that  record,  he  contradicts  his  own  evi- 
dence in  this  cause;  for  there  the  money  appears  to  have 
been  paid  to  the  son,  who  gave  a  receipt  for  it,  and  here 
die  witness  says  that  he  took  a  receipt  from  (not  that  he 
paid  the  money  to)  the  mother. 

Again,  if  we  are  to  inspect  that  record,  it  affords  a  pre-*, 
sumption,  at  least,  that  the  money  was  paid  to  the  guardian 
during  the  period  when  paper  money  was  the  only  circula- 
ting medium  in  this  country;  if  so,  it  ought  to  be  scaled  ac- 
cording to  the  value,  as  established  by  the  act  of  Assent 
My,  within  a  reasonable  time  after  the  time  of  the  payment- 
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I  also  think  the  defendants  are  entitled  to  a  reasonable  al-     ^'^J^* 
lowance  for  bou'd,  as  well  as  clothing  and  schooling,  not- 
witfastandiDg  the  generous  intention  of  the  guardian  not  to 
charge  any*     For  the  plaintiffs  coming  to  ask  for  equity, 
ought  to  do  iu    Loose  declarations  are  not  to  be  attended  * 

to. 

But,  whether  this  be  correct  or  not,  she  certainly  has 
not  waived  her  claim  for  moneys  paid  and  advanced  for 
clothes,  schooling,  and  other  necessary  expenses,  (boafxl  ex- 
cepted,) an  account  of  which  ought  to  be  taken,  and  all  just 
and  reasonable  disbursements  allowed  out  of  the  profits  of 
the  ward's  estate,  if  sufficient  for  that  purpose;  but,  if  those 
profits,  during  that  period  of  the  ward^s  infancy  when  she 
was  too  young  to  be  bo^ind  out  as  an  apprentice,  shall  prove 
insufficient  to  compensate  the  guardian  for  such  just,  rea- 
sonable, or  necessary  disbursements,  the  balance  ought  to 
be  made  good  out  of  the  principal  of  her  estate.  But  for 
advancements  subsequent  to  that  period,  no  allowance  be- 
yond the  profits  of  the  ward\s  estate  ought  to  be  made, 
unless  it  shall  appear,  that,  from  extraordinary  circumstan- 
ces,  such  disbursements  were  unavoidable  without  culpable 
neglect  on  the  part  of  the  guardian :  in  which  case  the  same 
ought  to  be  allowed  out  of  the  principal  of  the  ward's 
estate,  (if  the  profits  thereof  shall  be  found  insufficient,) 
with  interest  on  the  same  from  the  end  of  each  year.  And 
that,  for  any  balance  which  may  be  found  due  to  the  ward 
at  the  period  when  she  ceased  to  reside  with  her  guardian, 
interest  at  the  rate  oi  Jive  per  cent,  per  annum  ought  to  be 
allowed  to  the  ward.  And,  in  settling  and  adjusting  the 
accounts,  all  payments  and  receipts  of  money,  between  the 
first  day  of  Jmuary^  1777 ^  and  the  first  day  of  January^ 
1782,  are  to  be  considered  as  made  in  paper  money,  unless 
the  contrary  be  proved;  and  the  account  stated  in  paper  to 
the  time  of  the  last  payment;  and  the  balance  either  way 
reduced  by  the  scale  of  that  month,  and  carried  to  the  ac- 
count of  subsequent  specie  articles  if  any  there  be.(a)  {^a)TaHafernD 
Upon  the  whole,  I  am  of  opinion  that,  upon  the  record  ^.J^^'^g?' 
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Apbil,     now  before  us,  there  is  neither  evidence  of  the  amount  of 
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any  payment,  nor  of  the  time  ot  any  payment,  nor  even  of 
the  certainty  of  any  payment  made  by  W.  Farris  the  ad- 
ministrator to  A*  Gathright  the  guardian;  that  the  decree 
be  therefore  reversed^  and  the  cause  sent  back  to  be  pro- 
ceeded in,  in  such  manner  as  upon  further  evidence,  if 
offered  to  the  Court,  may  be  consonant  to  equity* 

Judge  Roane  observed  that  the  decree  of  the  Court, 
about  to  be  read,  contained  his  senti|nenis,  and  he  did  not 
wish  to  add  any  things  to  it 

Judge  Fleming.  The  difference  in  the  opinions  of  the 
Judges  being  on  two  points  only,  I  shall  be  short  in  my  re- 
marks, and  confine  them  to  these  two  points,  1.  With  re- 
spect to  the  sufficiency  of  the  evidence  to  prove  the  receipt 
of  the  158/.  15*.  10  3»4f/.  by  Anne  GathrighU  guardian  of 
the  apptUee,  Nancif  Roystery  as  in  the  proceedings  men- 
tioned. It  appears  to  me  that  the  record  in  the  suit  between 
Farris  and  Farris^  in  which  the  present  appellees  and  ano- 
ther were  plaintiffs,  to  call  Wm.  Farris^  administrator  of 
Sherwood  Farris^  deceased,  to  render  an  account  of  his  ad« 
ministration  df  that  estate,  and  in  which  the  said  adminis- 
trator had  a  credit  for  the  said  158/.  15*.  10  3-4^/.,  having 
been  particularly  referred  to  in  the  bill,  and  by  the  answer 
admitted  to  be  truly  stated  therein,  I  have  no  doubt  but 
that  record  was  proper  evidence  in  this  cause^  I  am  also 
of  opinion,  that  Wm.  Farris  was  a  competent  witness  to 
prove  the  payment  of  the  said  158/.  15*.  10  3-4^  to  Wm. 
Qathright^  as  agent  of  Anne  Qathright,  guardian  of  the  ap- 
pellee, An7te  Royster:  he,  being  exonerated  from  any  liabili- 
ty for  the  same,  by  the  decree  in  the  suit  of  Farris  v.  Far- 
fis^  was  a  disinterested  witness,  and  no  exception  was  taken 
\o  his  deposition. 

%.  With  respect  to  the  board  of  the  appellee,  AnJie  Roys^ 
fer^  during  her  residence  with  her  grandmother  and  guar- 
di^  4^72^  Cathrighty  the  latter  was  repeatedly  heard  to  de« 
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dare  she  did  nol  intend  to  charge  her  ward  with  board.     Aprti«» 
And  our  act  of  assembly  concerning  guardians  and  or-  n^^.^^/ 
phaiiB^(ii)  declares  that  where  the  profits  of  an  orphan's  es-      Hoopci* 
tate  are  not  sufficient  for  his  or  her  maintenance,  such  or-      Royster. 


phan,  if  a  boy,  shall  be  bound  out  until  the  age  of  21  years,  (a)  i    i7nf. 
and  if  a  girl,  to  the  age  of  18  years.*     I  am  therefore  of        *      * 
opinion,  that  the  charge  for  board,  beyond  the  profits  of  her 
estate,  ought  not  to  be  allowed* 

The  following  was  entered  as  the  decree  of  the  Court. 

^^  A  majority  of  the  Court  is  of  opinion  that  there  is  no 
error  in  so  much  of  the  decree  rendered  in  thb  cause  as  ex* 
empts  the  appellee  Nancy  Xoyster^  from  the  charge  for 
board,  during  the  time  of  her  residence  in  the  family  of 
Arnie  Gathrightj  deceased,  her  guardian  and  grandmother, 
in  the  proceedings  mentioned,  and  provides  for  the  ascer* 
tainment  of  the  time  when  such  residence  ceased;  nor  in 
so  much  thereof  as  disallows  to  the  appellees  interest  upon 
the  money  claimed  by  the  bill,  during  the  time  of  such  resi- 
dence ;  nor  in  so  much  thereof  as  decrees  to  the  said  appel- 
lees the  sum  of  158/*  15s*  10  3-4^,  with  mterest  thereupon, 
at  the  rate  of  five  per  centum  per  annum,  to  be  computed 
from  the  time  when  such  residence  ceased;  (subject,  never- 
theless, to  any  deduction  which  may  result  from  the  effect 
of  the  principles  and  provisions  declared  by  this  decree;)  the 
receipt  of  the  said  money  not  having  been  denied  by  the 
answer,  and  being  established  by  the  testi^nony. 

^  The  Court  is  also  of  opinion,  that  there  b  no  error  in 
so  much  of  the  said  decree  as  provides  for  the  ascertain- 
ment of  the  several  and  respective  proportions  of  the  estate 
of  the  said  Anne  Gathrighty  deceased »  with  the  relative  va- 
lues of  each,  which  came  to  the  hands  of  the  respective  in- 
testates of  the  appellants,  chargeable  with  payment  of  the 
debt  aforesaid,  border  to  a  just  and  ratable  contribution 

•JSTste.    See  also,  md.  p.  332.  f.  13> 
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April,     between  them,  severally,  to  the  sum  decreed.     But  inas* 
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much  as  it  is  not  proved  that  the  said  guardian  ever  agreed 
to  waive  her  claim  for  moneys  paid  and  advanced  for  the 
clothes^  schoolings  and  other  necessary  eocpenses  of  the  said 
Anne  Royater^  during  her  residence  with  her  as  aforesaud^ 
this  Court  is  of  opinion,  that  the  same  ought  to  have  been 
ascertained  and  allowed  to  the  appellants,  in  so  far  as  such 
advances  were  suited  to  the  estate  and  condition  of  the  said 
Anne  Royster^  and  did  not,  after  she  came  to  an  age  to  be 
bound  out,  in  the  event  of  the  profits  of  her  estate  being  in- 
adequate to  her  support,  exceed  those  profits :  unless  it 
shall  appear  that,  from  extraordinary  circumstances,  such 
disbursements  were  unavoidable,  without  culpable  neglect 
on  the  part  of  her  said  guardian ;  in  which  case  the  same 
ought  to  be  allowed  out  of  the  principal  of  the  said  Nancy's 
estate,  if  the  profits  thereof  shall  be  found  insufficient,  with 
interest  on  the  same  from  the  end  of  each  year.  And  that 
there  is  error  in  so  much  of  the  said  decree  as  omitted  to 
direct  such  ascertainment  and  allowance;  subjecting  the 
same,  if  need  be,  to  the  operation  of  the  scale  of  deprecia* 
tion. 

The  Court  is  further  of  opinion  that,  although  the  pay- 
ment of  the  said  158/.  \Ss*  10  Z-Ad.  to  the  guardian  is  esta- 
blished as  aforesaid,  the  particular  date  of  such  payment  is 
not  ascertained,  and  that  if,  on  inquiry,  it  shall  be  found  to 
have  been  made  between  the  last  day  of  December^  1776, 
and  the  last  day  of  December^  1781,  the  same  is  liable  to  be 
reduced  by  the  scale  of  depreciation,  to  be  applied  as  on  the 
last  day  of  the  year  in  which  such  payment  shall  be  found  to 
have  been  made  ;  and,  as  a  reasonable  time  ought  to  be  al- 
lowed a  guardian  to  pUt  the  money  of  a  ward  out  at  interest, 
six  months  from  the  time  of  the  receipt  of  the  said  158/L 
ISs.  10  3-4i/.  is  hereby  allowed  for  putting  the  same  out  at 
interest ;  if  it  shall  be  found  that  the  same  was  received 
prior  to  the  first  day  of  Januaryy  177  7 ^  and  that  the  said 
six  months  from  the  receipt  thereof  will  extend  to  the 
year  1777,  when  the  scale  of  depreciation  commenced,  the 
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same  shall  be  scaled  at  the  rate  of  depreciation  existing  at 
die  end  of  the  said  six  months,  from  the  time  the  same  was 
received  by  the  agent  of  the  said  Anne  Gathright ;  and  that 
the  said  decree  is  also  erroneous  in  not  having  provided  for 
such  ascertainment,  and  eventual  reduction,  as  aforesaid. 

^  The  Court  is  further  of  opinion  that,  as  by  the  will  of 
die  said  Anne  Gathright^  made  an  exhibit  in  this  cause,  her 
sons  Miles  Gathright  and  Joseph  Gathright  were  made  her 
executors ;  and  as  it  does  not  appear  that  their  accounts  of 
such  executorship  have  ever  been  regularly  made  up,  and 
the  estate  delivered  over  by  them  to  the  legatees  mentioned 
in  die  said  will ;  the  said  decree  is  abo  erroneous  in  not  ha- 
ving made  those  who  succeeded  the  said  Miles  and  Joseph 
Gathright^  now  deceased,  as  executors  of  the  said  Anne 
Gathright^  parties  to  this  suit :  and  also,  inasmuch  as  it 
appears  by*  the  said  will  that  Jane  Gathright^  Anne  Gath* 
righty  (now  Whitlock^  Anne  Gathright^  the  granddaughter, 
as  also  Mitchell  Farris^  (to  whose  rights  the  appellees  have 
succeeded,)  and  the  appellee  Anne  Royster^  were  also  lega- 
tees in  the  said  will,  there  is  further  error  in  the  Court's  ha- 
ving proceeded  to  a  decree  before  the  three  first  were  made 
parties  to  the  suit ;  and  in  not  making  the  last,  in  her  own 
righty  and  as  representing  Mitchell  Farrisy  to  be  also  contri- 
butory to  the  sum  decreed.*' 

^  It  is  therefore  decreed  and  ordered,,  that  so  much  of 
the  decree  aforesaid  as  is  above  declared  to  be  not  erroneous, 
be  A7FIRMED;  and  that  the  residue  thereof  be  R£VEas£D ; 
that  the  appellees  pay  to  the  appellants  their  costs  by  them 
expended  in  the  prosecution  of  their  appeal  aforesaid  here; 
and  the  cause  is  remanded  to  the  Superior  Court  of  Chan- 
cery for  the  District  of  Richmondy  to  be  proceeded  in  pur- 
suant to  the  principles  herein  before  declared,  in  order  to  a 
final  decree." 


AVRZL» 
1810. 
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Alexander  against  Greenup* 

frcL  thJc^^  THE  points  in  controversy  in  this  case  (which  was  origin^ 
moDwetiith,  ally  an  action  of  ejectment,  by  Greenup  v.  Alexander^  in  the 
Kciui"  "  that  District  Court  of  Dumfries^  ifor  205  acres  of  land,  lying  in 
etcheatefKrom  Loudoun  County)  are  set  forth  in  a  bill  of  exceptions  filed 
dee'dt*'"  and  ^^  ^he  trial;  the  most  material  parts  of  which  are  as  follows: 
S^e^"*^  "by  "  Memorandum,  on  the  trial  of  this  cause  the  plaintiff's 
▼Jrtue  of  an  counsel  produccd  and  offered  in  evidence  a  writing  pur- 

entry  made  in  "^  ^  ^    ^ 

the  office  of  porting  to  be  a  patent  to  the  plaintiff's  lessor  for  the  land 

the  late  Lord  r     ,     ^     ,         .  r     .  .         •     •       .  . 

Proprietor  of  m  the  dedarauon  of  ejectment  mentioned,  m  these  words: 
jv^cjt;*and  in  ^^  Beverky  Randolph^  Esq.  Governor  of  the  Commonwealth 
^Ac  and^t  of  Virginia,  to  all,  &c.;  Knowye,  thit  by  virtue  ofmentry 
u"'S"^2te?  ma*  in  the  office  of  the  late  Lord  Proprietor  of  the  North- 
Uog  paid  by  ^m  Nick^  bearing  date  the  6th  day  of  Aprils  1778,  and  in 

the      Hrantee 

into  the  trea-  consideration  of  the  ancient  composition  of  one  pound  five 

■urr*"  it  ille- 

gal  and  void,  shillings  Sterling  paid  by  Christopher  Greenup  into*  the 
IS^hrcd*^  as  Treasury  of  this  Commonweahh,  there  is  granted  by  the 
Stte*"SS  the  ®^^d  Commonweath  unto  the  said  Christopher  Greenup  a 
l^'^e'^tment!  ^^^'^^  ^'"^^  ^^  parcel  of  land,  containing  &c.,  by  survey 
Com  '^^"^gdate  the  IZth  day  of  March^  1788,  lying  and  being, 
moBweaith,  &c.;  wluch  soid  tract  or  parcel  of  land  was  escheated  from 
isting  Uwsy  a  Certain  Jonathan  Monkhouse,  deceased;  boimded,  &c.;  to 
^heattT^  have  and  to  hold,  &c;''  dated  the  8th  day  of  December^  1788; 
aprevimis^.  and  endorsed,  *'^  Christopher  Greenup  is  entitled  to  the 
Unfihln^^  widiin  mentioned  tract  of  land.  John  Harvie.  Re.  L.  Off:^ 
^HL^pH^  And  the  plaintiff  produced  no  other  title  paper  or  writing 
ted  iand$,)  j^  support  of  his  tide;  whereupon  the  counsel  for  the  de- 
and  turveyt:  fendaut  prayed  the  opinion  of  the  Court  whether  the  said 

but  upon  ialet 

br    the    et-  writing  or  patent  was  not  void;  and  also  whether  it  ought 

cheatort. 

S.  A  patent  roaj  be  declared  Toid,  for  defects  apparent  on  it    face;  without  the  neeeuitj- 
of  retorting  to  a  scire  facia9  to  repeal  it. 

4.  Qtupre,  whether,  and  from  what  Court,  a  scij'C  facias  to  repeal  a  patent  can  issue  •■ 
Virginia  ? 

s 
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to  be  permitted  to  go  to  the  Jury  as  evidence  of  the  plaixi« 
tiff's  dtle. 

But  one  of  the  Judges  was  of  opinion,  and  so  instructed 
die  Jury,  that  the  reciul  contained  in  the  plaintiff's  patent 
above  mentioned  and  referred  to,  was  conclusive  evidence 
that  a  dde  had  accrued  to  the  Commonwealdi,  by  virtue 
of  an  inquest  of  escheat  taken  upon  the  death  of  yonathan 
ManUunae  in  the  patent  named;  but  permitted  the  defend- 
ant to  give  evidence  of  any  title  in  himself,  or  those  under 
whom  he  ckums,  paramount  to  the  title  of  the  sud  Jona^ 
than  Monkhouse:  reserving  the  point  of  law,  upon  such 
evidence,  (if  offered  and  found  by  the  Jury  to  |)e  true,)  for 
the  further  consideration  of  the  Court:  and  the  siud  Judge 
further  instructed  the  Jury  that  the  said  patent  was  likewise 
conclusive  evidence  of  a  title  derived  to  the  plaintiff  under 
the  Commonwealth,  unless  the  defendant  should  shew  in 
evidence  to  the  Jury  a  better  tide  in  himself,  or  those  under 
whom  he  claims,  derived  from  the  Commonwealth  since  the 
said  escheat  in  the  plaintiff's  patent  mentioned  happened;  re« 
serving  the  point  of  law  upon  such  evidence,  ^f  offered  and 
found  by  the  Jury  to  be  true,)  likewise  for  the  further  con- 
sideration of  the  Court. 

The  odier  Judge  permitted  the  said  patent  to  go  in  evi- 
dence to  the  Jury,  on  the  question  whether  such  patent 
was  valid;  with  this  instruction,  that  if  they  found  that 
any  part  of  the  land  contained  within  the  bounds  claimed 
by  die  plaintiff  had  been  granted  to  any  other  patentee  by 
an  elder  patent,  they  should  state  it;  ^^  reserving  the  ques- 
tion of  law  arising  from  that  fact,  as  to  the  validity  and 
effect  of  such  second  grant  to  'Monkhouse^  as  operating,  or 
not,  on  such  grant  to  another  person." 

And  thereupon,  the  counsel  for  the  defendant  further 
ipmy^  the  opimon  of  the  Court,  whether  the  recital  in  the 
aforeemd  patent^  that  the  land  therein  mentioned  was  es^ 
eheated from  yonathan  Monkhause^  deceased,  is  conclusive 
evidence,  against  the  defendant,  that  the  land  was  duly  and 
legally  escheated^  and  sold  according  to  law,  without  pro- 
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ducing  the  'proceedings,  or  a  copy  thereof,  of  the  escheat* 
To  this  the  junior  Judge  answered,  that  he  had  ahready 
fully  delivered  his  opinion  upon  that  point.  The  other  Judge 
instructed  the  Jury  that  the  recital  of  the  escheat  from 
Monkhouse  ought  not  to  be  considered  as  conclusive  evidence 
of  such  escheat,  or  the  best  evidence  that  such  escheat  had 
been  legally  executed. 

Verdict  and  judgment  for  the  plaintiff;  whereupon  the 
defendant  appealed. 


This  cause  was  argued,  at  October  term,  1808,  by  Bott9 
and  Randolph  for  the  appellant,  and  Wkiham  for  the  ap- 
pellee; and,  again,  by  the  same  counsel,  at  Mitch  term, 
1810. 


On  the  part  of  the  appellant^  it  was  contended,  1st.  That 
the  grant  was  void  in  itself;  because,  admitting  the  land  to 
have  esclieated^  an  entry  could  not  legally  have  been  made 
for  it  as  waste  and  unappropriated  land;  nor  could  the  con- 
sideration money  have  been  the  ancient  composition  of 
1/.  Ss.  sterling,  but  the   sum    for  which  the    escheator 

(a)  2   Rev.  sold  it;  neither  did  the  act  of  1785,  c.  67.(a)  authorize 
Na  V.  p.  ^.  grante  by  the  Commonwealth  of  lands  which  had  escheated; 

but  only  of  waste  and  unappropriated  lands. 

2d.  It  was  competent  to  the  Court  to  adjudge  it  void 
without  a  scire  facias.  Fraud  (which  is  a  circumstance 
dehors')  will  vitiate  a  patent;  and  evidence  of  fraud  may  be 
given  on  the  plea  of  not  guilty.  A  fortiori^  then,  the  Court 
may  take  notice  of  a  defect  apparent  on  the  face  of  the 
patent.  It  is  questionable,  indeed,  whether  a  patent  can 
be  repealed  by  scire  facias  in  this  country.  In  England  the 
scire  facias  to  repeal  patents  is  a  prerogative  writ;  and 
issues  from  the  same  authority  from  which  the  grant  issued  ; 
that  is,  the  patent  is  from  xhe  Chancery^  and.  the  Chancery 

(b)  6    JBac.  repeals  it.(&)     But,  in  Virginia^  what  Court  could  issue  the . 
edit  k  note^writ?     TYit  executive  olone  co\i\A  repeal  \t%  ovfn  act;  first^ 
there'  bccause  the  acting  power  is  the  natural  one  to  repeal  the 
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Mt;  and  secondly,  because  die  judicial  department  would 
not  be  distincty  if  it  coi^d  mingle  with  the  executive  to 
repeal  a  grant  from  the  governor.  But  repealing^  and. 
adjudgit^  void^  are  different  acts,  with  different  effects. 

If  a  scire  facias  could  issue,  thefe  would  be  no  benefit, 
or  policy  in  requiring  it;  being  a  tedious  and  expensive 
remedy,  and  coming  after  the  evil  has  had  its  effect.  For, 
it  Greenufi  recovers^  a  scire  facias  and' repeal  of  the  grant 
will  not  restore  possession  to  Akxander. 

Aay  other  illegal  act  of  the  executive,  or  of  the  register, 
can  be  inquired  into  collateraUy.   Why  not,  therefore,  this  I 
Even  an  act  of  the  Legislature  may  be  so  adjudged  void, 
ODthe  ground  of  its  being 'unauthorized  by  Uti^  constitution. 
Why  then  should  not  a  patent  be  avoided  on  the  ground  of 
its  being  contrary  to  knv.     One  of  the  cases  fit  for  scire 
Jadas  b  where  ^  junior  patent  issues  fisr  the  san^  thing.(a)  (o)   <    Bai^ 
Yet  every  day's  practice  is  to  declare  the  junior  patent  void, 
iDcideBtally.(6}-  So,  in  England^  if  a  patent  authoris&e  a  ^^^'^lywood** 
Buisance,  the  nuisance  b  sublet  to  prosecution,  before  the  iss.  m,  m. 
repetd.{c)  (c)  6  Jm. 

3.  If  the  patent  was  evidence  that  the  title  of  Monihouse  ^^^' 
was  extinct,  it  was  not  oonchtsive  evidence;  for,  at  any  rate, 

a  judgment  in  favour  of  Monkhowe  upon  an  inqubition  of 
escheat  would  have  fabified  the  recitaL  Neither  was  it 
ttgal  evidence  of  that  fisurt,  whiph  ought  to  have  been  shewn 
by  the  verdict  of  a  Jury^  upon  such  inquest. 

4.  The  diversity  of  opinion  between  the  Judges  in  the 
Dbtrict  Court  did  not  take  away  the  erroneous  instruction 
by  one  of  die  Judges. 

On  the  other  side^  in  answer  to  the  first  point,  it  was  said 
that  the  whole  argument  was  founded  on  a  mistake. 
These  were  not  lands  escheated  to  the  Commonwetdth^hat 
to  Lord  Fairfax.  If  he  allowed  them  to  be  treatedas  waste 
and  unappropriated  lands,  the  Commonwealth  had  no  right 
to  claim  any  thing  more.    The  ^ct  of  179S  conveyed  a 
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complete  title  to  all  persons  claiming  under  Lord  Fairjaxm 
The  entrA'  was  made  in  his  office,  and  nmst  be  presumed 
lawful  at  the  time.  The  patmt  having  been  granted, 
every  circumstance  to  give  it  validity  ought  to  be  presumed* 
A  man,  claiming  title  under  the  Commonwealth,  and  pro- 
ducing a  grant,  is  not  bound  to  go  farther  back,  and  shew 
his  entry  and  survey.  It  has  been  decided,  again  and 
again,  that  Lord  Fairfax  had  a  right  to  lay  down  regula« 
tions  for  his  office.  He  might  have  had  one  rule  as  to 
lands  which  had  been  cultivated  and  improved,  and  another 
as  to  lands  which  never  had  been  cultivated. 

The  land  hfere  might  have  been  rvaste  and  unappropriated; 
for  it  does  not  follow,  from  its  having  escheated  from 
Monihousey  that  he  had  ever  occupied  it;  or  that  the  legal 
titie  hvkd  ever  been  vested  in  him:  he  might  have  had^a 
iperely  inchoate  right,  as  an  entry,  or  survey;  and  such 
right  might  have  escheated. 

But,  though  not  waste^  the  land  might  have  been  tmap-' 
propriated;  and  that  is  sufficient;  for,  though  the  word 
-waste  is  mentioned  in  the  preamble  to  the  4th  section  of  the 
actof  1785,  c»  67.  it  is  dropped  in  the  enacting  clause^ 
which  speaks  of  unappropriated  bn^ids  only;  and,  according 
to  6  Bac*  381.  words  in  a  preamble  are  not  necessarily  to 
be  extended  to  the  enacting  clause*  The  word  "  unappro- 
priatedj^  applied  to  all  lands  not  specifically  appropriated  to 
the  use  of  Lord  Fairfax;  as  is  evident  from  the  act  of 
compromise,  passed  December  lOth^  1796;fa)  and  all  the 
laws  on  this  subject  are  to  be  taken  together,  so  as  to  ex- 
pound  one  of  them  by  another. (^) 

What  law  prohibited  Lord  Fairfax  from  granting  out 
lands  that  had  before  been  granted,  if  escheated  ?  The 
Commonwealth  had  no  right;  because  the  tide  was  acquired 
from  him*  If  a  grant,  then,  from  him  would  have  been 
good,  merely  on  payment  of  the  ancient  composition  money, 
(if  he  chose  to  accept  that  as  full  satisfaction  for  the  escheat- 
ed land,)  why  should  not  a  grant  from  the  Commonwealth 
be  equallj  good  t     By  the  ent^y  with  Lord  Fairfax^  the  ap- 


In  the  ^Ath  Year  of  the  Commonwealth.  139 

peHee  obtained  an  inchoate  right,  and  wasentided  to'perfect     Ajril, 

it,  on  paying  the  ancient  compoBition  money  ;(a)  and,  if  the 

land  was  not  improved^  diere  was  no  reason  to  demand 

more.    Whether  this  entry  was  made  in  the  proprietor's 

office,  or  widi  the  county  surveyor,  and  returned  to  that  ,     CK  r^q, 

office,  makes  no  difference;  under  the  act  of  1782,  c.  33.  P-  ^  ^^^^ 

,,^  1779.       Mm 

The  appellee,  in  this  case,  has  the  right  of  the  Common*  (6)  CA.  Rev.* 
vmltAj  and  of  Lord  Fairfax  also.    What  preferable  tide  ^'^^' 
can  there  be  i^  the  appellant  i 

Argument  in  reply.  The  plaintiff  in  ejectment  is  bound 
to  make  out  a  complete  tide;  which  has  not  been  done  in 
this  case.  It  is  said  that  the  patent,  of  itself^  proves  his 
title.  But  we  say,  he  should  have  shewn  more  than  the 
Bi'^re  exercise  of  power.  The  right  in  1778  was  in  Lord 
Fairfax.  It  should  have  been  shewn  in  what  manner  it 
travelled  from  him  to  the  Commonwealth.  Where  the  act 
of  1785  authorizes  a  grant  of  Lord  Fairfax^ n  land,  it  must 
be  on  a  survey  made  and  ^^  returned  into  the  late  proprie- 
tor's officc."(c)  The  case  of  Pickett  v.  DowdaU^{d)  shews  (c)  Act  of 
that  the  Lord  Proprietor  made  a  variet)*  of  regulations  in  4.  ' 
his  office,  differing  from  those  in  the  land-office  of  FJr-^^.*  ^'^^ 
ginia.  Among  others,  there  was  one,  that,  if  no  survey 
was  made  in  six  months  after  an  entry,  the  benefit  of  the 
entry  was  forfeited.  Yet  nothing  is  said  in  this  patent 
•bout  a  survey;  an  entry  only  is  mentioned. 

Why  did  the  law  require  the  grants  to  be  on  surveys 
returned  to  die  proprietor's  office?  Certainly,  that  it 
might  be  shewn  whether  the  order  had  been  renewed  by 
the  proprietor.  What  could  not  have  been  set  up  as  a 
demand  against  Lord  Fairfax  cannot  be  a  just  title  under 
die  Commonwealth*  In  Uiis  case,  the  entry  had  run  out 
when  the  Commonwealth  came  to  operate  upon  this  land; 
for  the  survey  was  seven  years  after  the  proprietor's  death* 

A  patent  is  never  good  without  reciting  the  considera^ 
don  for  which  it  issues.     The  act  of  Assembly  expressly 
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require"^  this;  that  all  who  look  at  a  patent  may  judge  of 

its  origioal  validity.     But,  here>  the  recital  was  altogether 

Ait^xaikd.r    defective.     It  did  not  state  that  any  inquest  of  oflice  had 

^^''*^°°P'     determined  the  land  to  have  escheated;  nor  that  it  was  sold 

as  escheated  land;  so  as  to  givea  ude  to  a  purchaser. 

Under  the  regal  govenunent,  would  any  man  have  said 
the  King  could  grant  escheated  land  without  an  inquest  of 
office  i  There  was  an  escheator  who  held  his  inquests  in 
every  County.  The  governor  gave  a  preference  to  the 
person  applying  for  an  escheat  warrant :  but  every  patent 
recited  the  inquisition  and  proceedings  thereupon.  This 
was  a  great  security  to  the  rights  of  the  citizens;  that  their 
,     freeholds  were  not  to  be  taken  away  but  by  verdict. 

-  Was  there  any  difference  between  the  Northern  Neck  and 
the  other  parts  of  Virginia?  This  charter,  which  infringed 
the  rights  of  the  people,  and  sprang  from  nothing  but  an 
intrigue^  ought  not  (above  all  others)  to  be  favoured. 
Would  the  people  of  the  Northern  Neck  have  permitted 
the  proprietor  to  seize  their  lands  widiout  an  inquest? 
Would  thty  j-ield  that  their  rights  should  be  different  from 
those  of  the  rest  of  the  people  ? 

In  this  case,  the  defendant  if  he  could  have  shewn  him- 
self  the  heir  of  Monkhouse^  might  have  defeated  the 
plaintiff.  An  heir  may  bring  ejectment  against  a  person 
holding  by  an  escheat  patenu  Yet  the  Court  instructed  the 
Jury  that  the  title  under  the  patent  was  ^conclusive,  unleM 
the   defendant  could  shew   a  tide  paramount  to   th^t   of 

~  Monkhousel 

Curia  adv.  vtdt. 

Saturday^  June  2.  The  Judges*  delivered  their  opi- 
nions. 

Judge  BoANE,  after  stating  the  case.  With  respect 
to  the  general  question  in  this  case,  I  take  it  to  be  clear  that 
although  a  patent,  perfect  on  its  face,  is  only  to  be  vacated  for 
matter  dehors  the  patent^  by  a  proper  and  regular  proceed- 

*  Judge  Tucker,  hnving  been  ooe  of  the  Judges  in  the  District  Oioat  j 
did  not  tit  in  this  eause  here. 
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iog^  yet  that  a  patent  may  carry  on  its  face  iDtrinaic  evi-  a»ril, 
deace  of  its  own  nullity,  and  be  considered  void,  when  ex* 
hibitrd  in  the  progress  of  a  trial*  I  will  put  the  case  of  a 
patent  obtained  ^'for  land  now  holden  in  fee  by  A./^  or 
'^  for  escheated  land/'  (at  this  day  under  the  Common* 
wealtlii)  in  the  ordinary  way,  as  if  it  were  waste  and  unap- 
propriated land:  in  either  case,  it  does  not  want  extraneous 
evidence  to  shew,  that  the  Commonwealth  has  been  de* 
ceived  in  its  grant,  or  rather  has  granted  that  which  was 
oot  grantable  at  all  in  the  first  case,  or,  in  the  second,  in  that 
mode,  or  for  that  consideration,  which  the  law  of  the  coun- 
try justifies.  The  recognition  of  a  principle  going  to  de« 
feat  patents  perfect  as  upon  the  face  thereof,  on  the  ground 
of  extraneous  and  latent  defects,  by  a  regular  proceeding, 
does  not  conflict  with  another  principle,  that  a  patent  which 
is  defective  per  se^  is  to  be  held  void,  in  the  first  instsince. 

In  the  case  before  us,  admitting  for  the  present,  that  the 
act  of  17 BS  applies,  for  the  purpose  of  perfecting  entries 
for  escheated  land  made  in  the  time  of  Lord  Fairfax;  the 
question  is,  whether  this  patent  is  not  void,  as  on  its  face; 
Ist.  On  the  ground  that  it  does  not  state  that  the  escheat 
preceded  the  entry ;  and,  2dly*  That  it  does  not  state  that 
the  escheat  was  regularly  made  by  an  inquisition.  This 
kst  question  b  important;  and  I  shall  not  now  decide  it,  as 
diere  are  other  and  plainer  grounds  6a  which  I  hold  the 
judgment  of  the  District  Court  to  be  evidently  erroneous. 
On  the  one  hand,  it  may  be  argued  that  the  officers  of  the 
Commonwealth  should  be  intended  to  have  granted  the  pa* 
tent  on  the  proper  documents  only  ;  and,  on  the  other,  it  is 
a  principle  of  our  law,  certainly  not  to  be  relaxed  in  favour 
of  a  Lord  Proprietor,  and  greatly  for  t^ie  liberty  of  the 
subject,  that  the  King  cannot  enter  upon  die  lands  of  a  sub» 
ject  upon  mere  surmises,  nor  without  the  solemn  inquisi- 
tion of  a  Jury. 

As  to  the  1st  objection,  it  is  only  stated  that  the  lan^ 
escheated  from  Jonathan  Monkhouse^  deceased.  There  is 
nothing  in  the  patent  to  shew  tha(  this  escheat  happened 
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^iTia'  prior  to  the  date  of  the  entry;  and  the  patent  weuld  be  sa- 
tisfied, if  in  fact  that  escheat  had  accrued  after  the  entrf, 
and  before  the  date  of  the  patent.  I  admit  that  my  own 
opinion  is,  that,  on  a  liberal  scale  of  construction,  the  escheat 

'  must  be  taken  to  have  been  prior  to  the  entry :  but  it  is  a  rule, 

on  the  other  hand,  that  patents  are  always  to  be  taken  in  a 
seikse  most    favourable   for   the    King,    and  against   the 

(a)  «^/. Cam.  party. (a)  Again,  it  is  worthy  of  observation  that  the 
junior  Judge  in  the  District  Court  considered  that  the 
escheat  had  accrued  to  the  Commonwealth^  and  therefore 
accrued  after  the  entry;  and,  if  so,  the  entry,  on  which  die 
patent  b  grounded,  was  made  at  the  time  without  aut&ori-* 
ty;  at  a  time  when  the  land  was  actually  holden  by  Monk" 
house.  This  is  at  least  sufficient  to  shew  that  the  patent  is 
uncertain  in  this  particular;  so  uncertain  as  that  one  of  the 
Judges  of  the  Court  below  expounded  it,  as  to  the  time  of 
the  accruing  of  the  escheat,  in  a  sense  which  is  equally  in 
conflict  with  the  ground  taken  by  the  appellee's  counsel  in 
this  argument,  and  derogatory  to  the  right  of  the  Commoiu 
wealth  to  have  granted  the  land  by  this  patent;  nothing 
being  more  clear  than  that  lands  accruing  to  the  Common'^ 
wealth  by  escheat  are  to  be  granted  away  under  a  regular 
inquisition,  and  sale  by  the  escheator,  only,  and  in  consi- 
deration, not  of  the  ancient  composition  money,  as  in  this 
case,  but  of  the  actual  price  for  which  the  same  has  been 
sold  by  the  escheator.     In  the  case  of  Pickett  v.  Dow^ 

(fr)  2  iVath.  €taU^(b)  it  was  said  by  Judge  Pendleton^  that,  in  subsequent 
grants,  the  prior  forfeiture  of  a  former  grant  should  be 
recited:  and  the  reason  of  this  was  given  by  Mr.  Marshali^ 
one  of  the  counsel:  it  is,  that,  if  the  prior  forfeiture  were 
not  recited,  the  former  grant  might  prevail  over  the  latter. 
But  it  is  doing  nothing  to  make  that  recital,  unless  it  ap- 
pears that  the  forfeiture  not  only  preceded  the  second  grant, 
but  also  preceded  the  foundation  on  which  the  seconcl 
grant  was  erected.  In  the  case  before  us,  if  the  escheat  be 
taken  to  have  accmed  at  a  time  posterior  to  the  entry  0€i 
which  the  grant  is  founded,  although  the  grant  m  questioti 
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(baviog  recited  a  foifeitcire  by  escheat  prior  to  it$  dirte)  a>»il, 
would  prevail  (ceteris  paribus)  against  the  original  grant  \^'^<^ 
to  Monkhouse^  yet  it  does  not  follow  that  it  would  prevail  Atexander 
ifpiost  a  {ptmt  to  a  third  person,  the  inception  as  well  as  Greenap. 
oonsumftiation  of  which,  originated  after  the  escheat  had  """ 

accrued;  it  does  not  follow  that,  as  against  other  persons 
than  those  claiming  under  Monkheuse^  it  conveys  any  tide; 
and,  therefore,  in  an  ejectment,  in  which  the  party  recover- 
ing must  shew  a  complete  title,  the  grant  was  not  on  this  , 
ground  proper  to  be  given  in  evidence.  Greenup  ought 
not  to  have  recovered  against  Akxander^  when  there  might 
Junre  been  another  person  behind  entitled  to  recover  against 
him:  the  possession  of  Alexander  ought  only  to  have  been  ' 

devested  in  favour  of  the  true  owner. 

I  have  thus  considered  this  case  as  if  the  act  of  17*85 
idated  to  entries  for  escheated  IznAti  if  it  did,  and  the 
escheat  could,  on  this  patent,  be  taken  to  have  been  ante* 
rior  to  the  entry,  the  title  of  the  appellee  would  have  been 
complete :  but  my  opinion  is,  that  that  act  relates  only  to 
unappropriated  and  ungranted  lands. 

Thb  is  evident  both  from  the  preamble  and  body  of  the 
actf  taken  in  a  general  view.  The  preamble  states  the 
mischief  contemplated  to  be  remedied,  to  be,  that  no  mode 
esDsted  for  granting  out  the  unappropriated  lands  of  the 
Northern  I/eci,  ,  It  is  argued,  however,  that  the  general 
teiTO  *'  etUrie^^^  in  the  4th  section,(tf)  enlarges  its  operation  W  ^  J 
so  as  to  go  beyond  unappropriated  lands,  and  to  embrace 
entries  for  escheated  lands*  While  it  is  admitted  that  the 
words  of  an  enacting  clause  may  go  beycmd  the  case  stated 
m  the  preamble,  it  is  the  more  natural  construction,  ceteris 
penrihts^  to  consider  them  as  merely  coextensive  there- 
with;  as  commensurate  with^  and  calculated  to  remedy, 
the  evil  which  gives  rise  to  the  act*  But  in  the  case  before 
OB,  we  do  not  stand  merely  on  this  general  ^toxxuAi  admit* 
tif^  that  the  sense  stated  in  the  preamble  was  thus  ert" 
larged  by  the  term  "  entries'*  as  aforesaid  standing  singly, 
that  terniis  again  restrained  by  the  following  circunvstaaces: 
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Aprils      1st.  In  using  the  said  term  ^^entries^^  the  same  clause  speaks 
v^->r^  of  "  surveys^  founded  thereon :  therefore  entries  for  unappro* 
Alexander   priated  lands  must  be  meant,  since  surveys  are  not  necessa- 
Greenap.     ry  on entries  for  escheated  lands  or  lots:  2dly.  The  clause 
"^'^"""'^    gaya  that  the  grants  bn  the  efitries  and  surveys  made  in 
the  life  of  the  late  proprietor  shall  be  made  out  in  the  same 
manner  as  is  by  law  directed  in  cases  of  other  unappropria- 
ted lands.     This  term  "  other^^  undoubtedly  imports  that 
the  lands  to  which  the  entries  in  question  relate,  are  also 
unappropriated  lands.  3dly.  The  5th  section,  which  is  con- 
fined expressly  to  unappropriated  lands  as  to  future  grants, 
shews  thatxthe  former  section  which  related  to  past  entries, 
is  to  be  taken  under  the  same  restriction.     4thly.  When  it  is 
considered  that  the^ame  session  put  into  force,  in  the 
Northern.  Neck^  the  act  concerning  escheators,  by  which 
the  escheated  lands,  in  that  territory  also,  were  to  be  sold 
~    tor  foil  vahte^  the  provision  in  the  6th  section  of  the  act 
in  question  shews  that  the  land  required  by  the  entries 
mentioned  in  the  act  must  mean  unappropriated  land;  and, 
5thly.  The  same  inference  is  drawn  from  the  provision  in 
the  5th  section  respecting  caveats^  which,  as  well  as  surveys^ 
are,  by  the  general  land  laws  of  this  Commonwealth^  confined 
to  unappropriated  lands,  and  do  not  apply   to  escheated 
lands. 

Upon  the  whole,  while  I  doubt  extremely  (to  say  the 
least)  whether  this  patent  is  Tiot  void,  for  the  reasons  as- 
signed, supposing  the  act  of  1785  to  extend  to  entries  of 
this  character,  (for  escheated  lands,)  I  am  clearly  of  opinion, 
that  the  act  applies  only  to  unappropriated  lands  for  which 
entries  had  been  made;  and  being  thus  confined,  I  am  oF 
opinion  that  the  instruction  of  the  Court  below  was  erro- 
neous; that  the  patent  ought  not  to  have  been  received  as 
evidence  of  the  appellee^s  title;  and  that  therefore  the 
judgment  be  reversed* 


Judge  Fleming.     The  principal  questions  in  this  case 
tire^  whether  the  rrc/f a/ contained  in  the  appellee's  patent^ 
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jdated  die  Stb  day  of  December ^  1788,  was  conclusive  evi^     Ai^ril, 
dence^  that  a  title  had  accrued  to  the  Commonwealth  by   ^^^J!Ii^ 
virtue  of  an  inquest  of  escheat  taken  upon  the  death  of   Aiextnder 
Jonathan  Monkhotae^  in  die  patent  named;   and  whether    Greeiinp. 
the  said  patent  was  likewise  conclusive  evidence  of  a  tide  — — — 
derived  to  the  plaintiff,  under  the  Commonwealth,  Unless 
the  defendant  should  shew,|n  evidence  to  die  Jury,  a  bet* 
ter  title  in  himself,  (or  those  under  whom  he  claims,)  deri- 
ved from  the  Commonwealth,  since  the  said  escheat  in  the 
plaintiff's  patent  mendoned  happened?    Such  being  the* 
instrucdon  g^ven  to  the  Jury  at  the  trial  in  the  District 
Court,  as  stated  in  die  bill  of  exceptions* 

On  exancunmg  the  ref:orck  of  the  late  proprietor's  office 
of  the  Northern  Neci^  now  in  the  register's  office,  I  find, 
diat,  formerly,  there  was  great  solenmity  used  in  obtaining 
patents  for  ^cheated  lands ;  an  instance  of  which  I  shall 
notice,  in  die  case  of  land  that  escheated  to  the  proprietor, 
on  the  death  of  Frances  White^  alias  LamptorU 

On  the  3d  June^  1729,  Dr.  Thomas  Turner  gave  infor- 
madon  by  letter  to  Thomas  Lee^  the  proprietor's  agent,  that 
.  xm^  Frames  White ^  alias  Lampton^  had  been  seised  of  about 
50  acres  of  land  in  the  County  of  Richmond^  now  King 
George^  and  died  without  heirs,  or  having  disposed  of  the 
tames  and  prayed  to  have  the  preference  of  a  grant  there- 
ot 

On  the  7th  of  Aprtl^  1720,  Thomas  Lee  issued  his  war- » 
rant  to  Edward  Barrow^  surveyor  of  Richmond  County, 
empowermg  him  to  survey  die  said  land,  and  return  the 
survey  and  plat  to  the  office,  in  the  customary  dme;  in 
which  warrant  the  agent  recited  that  Turner  had  obtained  ' 
a  certificate,  and  published  and  returned  the  same,  according 
to  the  rules  of  the  office.  At  the  foot  of  the  warrant  there 
is  a  direction  to  Turner  that  *^  when  you  return  your  sur- 
vey you  must  bring  Mri»  Whites  tide."  signed  Thomas 
Lee. 

Kext  in  order  is  a  survey,  and  plat  of  the  land,  made 
by  y^  Wamery  surveyor  of  King  George  County,  th?  37th 
Vot.  I.  T 
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of  September^  172T,  accoiiq)anicd  with  WhU^s  tide  papery 
to  wit,  a  deed  for  the  land  from  fVm.  MtrshaU  to  Thfitnae 
White t  late  husband  of  the  intestate  Frances^  dated  the  Mth. 
of  October^  1713,  and  the  will  of  Thomas  Whitey  dated  the 
20th  of  Aprils  17*15,  in  which  he  devised  the  land  to  Ma 
wife  Frances  White;  who  afterwards  married  one  LampUm. 
Then  follows  the  warrant  of  inquest  from  Robert  Carter^ 
agent  of  the  proprietors,  and  escheator  of  all  the  lands  in 
liit  Northern  Necij  directed  to  George .  Eskridgty  deputy- 
escheator,  dated  the  9th  of  May^  1729,  directing  him  to  take 
an  inquest  of  office  on  the  said  land;  Which  was  duly  execu* 
ted  by  the  said  deputy  escheator,  on  the  4th  of  February^ 
1732,  and  returned  to  the  proprietor's  office.     After  wluch^ 
a  grant  for  the  land  issued  to  Thomai  Turner^  in  which 
the  foregoing  proceedings  are  recited,  as  follows:  ^^  Whereas 
it  hath  been  set  forth  to  the  proprietor's  office  by  Thomas 
Turnery  of  the  County  of  King  George^  that  Frances  White^ 
alias  Lamptony  late  of  Richmond^  now  King  George  County, 
died  seised  of  a  parcel  of  land,  situate,  &c.  without  heirs^ 
or  making  legal  disposition  thereof,  which  land  i&part  of  a 
tract  gran^d  unto  Wm.  Marshall^  by  deed  out  of  the  pro- 
prietor's office,  dated,  &c.  for  268  acres,  and  was  by  the  said 
Marshall  sold  unto  Thomas  White,  by  deed,  dated,  &c.  and 
by  the  said  Whitd^  by  his  last  will,  bequeathed  unto  his  wife, 
the  said  Frances  White^  (afterwards  married  to  one  Lamp^ 
ton,)  to  her  proper  use  and  behoof  for  ever;  whereupon  the 
said  Jand,  for  want  of  heirs  of  the  s^d  Frances,  escheated 
to  the  proprietors;  the  said  Thomas  Turner  moving  to  have 
the  preference  to  a  grant  thereof,  and  an  inquisition  con- 
cerning the  same  being  since  taken,  and  returned  to  our 
said  office,  bearing  date,  &c.  under  the  hand  and  seal  of 
George  Eskridge,  gent,  deputy  escheator  of  our  said  pro* 
prietary;  and,  upon  the  oaths,  and  under  the  hands  and 
seals  of  twelve  lawful  freeholders  of  the  said   County  of 
King  ^George,  viz.    Thomas  Berry,  &c.  who  brought  ior 
this  verdict,  viz.  We  do  find   that   Frances  White,  alias 
Lampion,  aforesaid,  died  seised  of  thirty-five  acres  of  Uttd  i 
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ihiMt  she  kft  DO  heir,  nor  made  any  disposition  thereof,  ih  fg^^' 
ller  iife-time  that  we  know  of,  and  that  she  was  no  alien  at 
ifae  time  of  her  death,  and  therefore  we  find  the  said  thirty- 
ire  acres  of  land  escheat  to  (he  honourable  proprietors  of 
this  NoTtKern  Neci^  as  by  the  said  inquisition  doth,  and 
may  more  fiiUy  appear*  Know  ye,  therefore,  that  for  divers 
good  causes,  &c  we  have  given,  granted,  &c.  tinto  the 
said  Thomas  Turnery  &c.  the  said  35  acres  of  land,  &c.  ly< 
ing,  he.  and  bounded  as  followeth;  to  wit:  Beginning,  &c« 
to  the  beginning.  Together,  Sec  1  o  have  and  to  hold,  &c. 
jrielding  and  paying,  &c«  Provided,  Sec.  Given  at  our 
ofice  in  Lancaster  County,  &c«  Witness  our  agent  and 
attorney  fully  authorized  thereto,  dated,  &€•" 

By  this  it  appears  that  in  the  time  of  the  proprietorship 
df  the  late  Lord  Fairfax^  great  ceremonies  were  deemed 
necessary,  and  were  used  in  obtaining  patents  for  escheated 
knds  in  the  Northern  Neck^  but  I  have  not  been  able  to  pro* 
cure  die  form  of  an  escheat  patent,  without  that  territory. 
It  appears^  however,  that,  in  the  times  of  the  proprietor- 
ship of  Lady  Culpeper  and  Lady  Fairfax^  less  ceremony 
was  uacd  in  obtaining  such  patents,  than  in  later  times ;  as 
they  had  someumes  been  used  without  a  prior  inquest  of 
oiEce;  but  sdll  there  was  a  particulsH:  recital  of  previous 
ceremonies  having  been  observed,  according  to  the  rules  of 
the  office;  as  appears  by  the  preamble  of  a  patent  issued  to 
Edward  Turbervile;  which  is  as  follows:  **  Margurittb 
Labt  Culpeper,  Catharine  Lady  Fairfax^  Proprietors  of 
die  Northern  Neck  of  Virginia^  To  all,  &c.  Whereas  Ed- 
VHird  Turben^iky  of  the  County  of  Richmond^  hath  set 
forth  to  our  office,  that  Randolph  Davenport  died  seised  of 
115  acres  of  land  in  the  County  of  Westmoreland^  and  left 
no  heirs  behind  him,  nor  did  dispose  thereof  by  will;  where- 
upon the  same  escheats  to  us  the  said  proprietors;  and 
diereupon  a  certificate  according  to  the  rules  of  the  office 
issued  to  make  the  same  public,  which  being  returned  with 
an  endorsement  under  the  hand  of  Thomas  Sorrell^  Deputy 
Clerk  of  the  said  County,  certifying  that  the  same  was  duly 
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apeil,     pu^ilished,  and  no  pevscmappcarii^  to  dispute .  the  dd*.  t» 


the  said  escheat,  and.the  said  Edward  Turberrik  moving  to 
Aiexwidttr  \^  preferred  to  escheat  the  same.  Know  ye,  dierefore,  &c« 
Greenup,    that  for  divcrs  good  causes,  &c..  we,  &c.  have  giantodt 

I 'I  II  w    111  mm 

made  over,  &c  mito  the  said  Edward  Turbervik^  &c»  all 
our  right,  tide.  Sec.  in  and  to  the  said  115  acres,  of  land, 
&c«  situate,  8^0.  and  bounded,  &c.  To  have  and  to  hold,&c« 
yielding  and  paying,  &;c«  Provided,  &c*    Witness,  &c«      ; 

In  the  patei;it  before  us  there  is  a  bare  recitaly  ^^  that  by 
virtue  of  an  entry  made  in  the  office  of  die  late  Lord  Pro- 
prietor "of  the  Northern  Neck^  beafing  date^^tbe .  6di,'  of 
Aprils  1778,  and  in  consideration  of  the  ancient  con^ioai*- 
tion  of  1/.  Ss.  sterling  paid  by  Christopher  Greenup  into  the 
treasury  of  this  Commonwealth,  dier^  is  granted  to  the 
said  Christopher  Greenup^  235  acres  and.  30  poles  of  land, 
by  survey,  bearing  date  the  17th  day  oijdarch^  1788,  \yva^^ 
Sec  wfuch  snd tract  or  parcel  of  land  was  escheated  fmm 
a  certain  Jonathan  Monkhouse^  deceased^  and  bounded  as 
foUoweth,  to  wit,''  ,&c«  and  the  [daindff  product  no  other 
dde  paper,  or  writmg,  in  support  of  his  title. 

And  all  the  evidence,  that  the  land  in  question  had  escheat- 
ed from  Jonathan  Monkhousey  is  an  assertion  in  Green^ffls 
entry,  that  the  said  Jonathan  Mmihouse  dying  intestate, 
and  without  any  known  heir,  the  said  land,  part  of  a  tract 
of  625  acres  granted  to  John  Hoiighy  escheated  to  the 
Lord  Proprietor. 

In  the  margin  of  the  entry  (as  appears  by  a  copy  frona 
^tbe  register'^  .office)  there,  is  a  note:  ^  AdvertisemeBt  is- 
sued, and  entry  and  advertisement  fees  paid." 

What  were  the  rules  in  the  proprietor's  office,  at  die  time 
Greenup's  entry  was  made,  we  are  not  informedi     But  I 
.  find  that  on  application  at  the  office  for  a  grant  of  escheated 
land,  the  first  step  was  to  advertise  the  same. 

What  further  steps  were  necessary  (according  to  die 
rules  of  the  office)  to  entitle  the  petitioner  to  a  grant  we 
have  no  information.  But,  in  the  case  before  us,  it  does 
not  appear,  that  there  was  i^ny  publication  whatevefj^or  ttiy 
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odier-ctep  taken  by  Greenup^  between  the  date  of  lus  entry 
k  ITTft,  and  the  suirey  in  1788,  about  eight  months  before 
he  nhtained  a  patent,  which  appears  to  me  too  defective  to 
topport  his  title  to  the  land  in  controversy ;  and  therefore 
Aat  the  instructions  given  to  the  Jur}*,  as  stated  in  the  bill 
•f  exceptions,  were  errbneous. 

,  Judge  Blagkstoke,  in  the  3d  volume  of  his  Commentarm^ 
page,  S59«  when  speaking  of  the  inquests  of  office^  in  England^ 
observes,  ^that  they  were  devised  by  law,  as  authentic 
means  to  g^ve  the  king  his  right  by  solemn  matter  of  record, 
without  which  he,  in  general,  can  neither  take,  nor  part 
from  any  thing.  For,**  sap  he,  *^  it  is  part  of  the  liberties  of 
fngkmdj  and  greatly  for  the  safety  of  the  subject,  that  the 
king  may  not  enter  cqion,  or  setTx  any  man's  possessions, 
nponliare  surmises,  without  the  intervention  of  a  Jury." 

If  that  be  a  sound  general  principle  in  England^  where 
many  of  the  people's  rights  must  yield  to  prerogative,  how 
mudi  more  forciUy  does  it  apply,  in  our  republican  go- 
vernment? 

Upon  the  whole,  I  concur  in  die  opinion  that  the  judg- 
b^  reversed. 


Judgment  reversed,  and  new  trial  awarded,  with  a  di» 
rsctian,  that  ^^  upon  such  trial,  the  Court  below  do  not 
permit  the  patent  to  be  given  in  evidence*'' 
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Tuefoay,  Fitzgcrald,  Executor  of  Jones,  against  Jones* 

^pnl  17.  ♦ 

1.  An  cxecu-  IN  a  suit  in  the  late  High  Court 'of  Chancery,  broug^ 
IRe«Ju^1re'  May  31,  1793,  on  behalf  of  Edward  &?  Richard  JtmtM, 
Mu/^'onrthe  a^nnst  Z>ani4?/  Joncs^  executor  of  Daniel  Janei  their  bther, 
ih^reSf  uTone  *^  *  Settlement  of  the  accounts  of  bis  execUtOTship,  (which 
«f  the  residu-  8^J^  hjiviDg  abated  by  his  death,  was  revived  against  Franch 
fiir  his  benefit  FHzperald^  his  executor.)  Master  Commissioner  Rost^  to 

and  that  of  his  *  .  r  i  i     <    ^  i 

co-legatee;—  whom  the  said  accounts  were  referred,  reported  a  balance  due 
Sr^lSon^tis  to  the  estate  of  479A  4*.  lOrf.  June  30, 1790;  and  subjoined 
wa^iJdfeiapwd  the  following  observations:  **  Upon  the  foregoing  account 
wmraon^'^to  y^"*"  Commissioner  begs  leave  to  remaric  that,  after  great 
counr  *Uje**  ^^^^)\  ^^^  much  personal  trouble  to  the  defendant  in  pro- 
greater    part  curinir  testimony*  the  accounts  are  submitted  in  their  pre* 

of  his  execu-  ^  ^       \  ,  ti,«,,V 

torshipiiaviiig  scnt  form,  though  not  so  complete  as  could  be  wished;  but, 
during  ^  the  whcu  it  is  considered  that  upwards  of  27  years  have  elap« 
wj^aniTthe  s^d  since  the  defendant's  testator  qualified  as  executor  to 
SngXceaftw^  ^^^  father's  estate,  as  also  the  situation  of  the  country  du- 
^  asheWtmlvfl^  ring  the  greater  part  of  the  time  he  acted  in  that  capacity ; 
Mtakie  Hgour  to  which  may  be  added  his  being  imacquainted  with  keeping 
chersfiirmany  regular  accounts ;  it  may  appear  rather  surprising  they 

items  in  hisac-     •        ,  ,  ,  ,  „  — -.  -  L. 

eownt  which  should  be  SO  correct  as  they  really  arc.  The  plamtiffs,  by 
SS^ITjubC*  ^^^^^^  ^^  y°^  Commissioner,  have  excepted  as  follows: 
i^lJSrted  "by  *  ^e  object  pointedly  to  every  voucher  that  is  not  agreeable 

proof. 

fi.  Where  the  failure  to  hring  an  executor  to  a  settlement  appears  to  have  proeecded 
from  neglejt  of  the  residuaiy  legatees,  without  any  wilful  defeult  on  hu  part,  interest  ought 
iioi  to  be  charged  on  the  balance  due  from  him  to  the  esUte,  except  from  the  date  of  the 
decree:  neither  in  such  case  ought  interest  to  be  ailowed  him  on  payments  to  the  legatees 
before  the  decree;  though  made  in  bonds  which  carried  interest 

3.  Under  arcMmaia/icM  a  commission  of  7  1-2  per  cent-  nmy  be  allowed  an  executor  on 
all  his  reccipu  and  disLurseraents;  the  real  and  personal  estate  having,  in  obedience  to  the 
directious  ot  the  will,  been  kept  together  and  managed  by  him. 

4.  A  wealthy  testator  having  bequeathed /^«rtm*ory  legaciea  to  tlirec  of  hu  daughters,  to 
be  paid  them,  $J  the  money  could  be  raioed  by  hia  euate  by  the  time  that  either  of  Uiem 
should  marry,  or  come  of  agej**  (without  saying  any  thing  about  their  maintenance  or  cdu- 
cationO  »t  was  held  that  they  were  entiUed  (notwiUistanding  their  legacies)  to  maintenance 
and  educauon  out  of  the  esUte;  at  least  while  the  ^gacies  were  not  sufficienUy  productive. 

fv^V?^*'??*^^"^'^"""^*"*^'**"'*'**^  E*l"'tr»*  decree  will  be  rendered  against 
a  platnhff  for  a  balance  of  Account  appearing  due  to  a  defendant. 
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to  law ;  ako  to  the  price  of  the  board;  also  to  the  mainfe- 
oanoe  and  schooling  of  our  sisters,  as  the  will  does  not  pro- 
vide fi^r  the  same,  and  also  to  the  charge  he  (^Daniel  Jones) 
made  for  his  services;  and,  in  fact,  we  object  pointedly  to 
every  thing  but  what  the  law  allows.'  All  the  charges 
supported  by  regular  vouchers  are  marked  thus  ||.  Many 
of  the  others  are  satisfactory  from  the  affidavits  herewith 
filedi  and  many  of  the  items  could  not  be  expected,  from 
the  nature  of  them,  to  be  accompanied  with  any  voucher. 
There  arc  others,  for  which  it  is  probable  vouchers  have 
been  taken,  but  in  the  confusion  of  the  times  may  have 
been  lost  or  destroyed,  and  which  the  testator  of  the  de* 
fendant,  if  living,  could  supply  by  other  testimony,  which 
the  defendant  cannot  procure,  not  knowing  where  to  apply 
Sent  it :  a  circumstance  which  he  flatters  himself  will  be  con- 
sidered deserving  the  attention  of  the  Court.  The  charge 
for  services  objected  to  above  is  made  by  the  testator  as 
follows:  *'  To  the  management  of  the  estate  and  the  plan- 
tations lying  forty  or  fifty  miles,  seventy-five  pounds  per 
year,  and  I  acted  as  executor  ten  years  and  four  months;* 
which  would  amount  to  77SL  As  this  charge  i&  not  sup* 
ported  by  any  tesumony,  it  is  rejected,  and  a  commission  of 
five  per  cent,  allowed  on  the  receipts  in  lieu  thereof;  but,  as 
this  is  no  more  than  what  is  commonly  allowed  for  receiving 
and  paying  money,  your  commissioner  is  of  opinion,  that  a 
farther  allowance  of  at  least  2  1-2  per  cent,  more  ought  to 
be  made.  The  defendant's  testator  gave  up  the  estate  and 
die  management  thereof  to  the  plaintiff,  Edward  J ones^  mi 
Ac  2Sd  ef  August^  1782,  which  is  stated  for  the  information 
of  the  Court,  to  determine  at  what  period  interest  ought  to 
commence  on  the  balance  due  to  the  estate." 

To  this  report  a  great  number  of  exceptions  were  taken 
by  thfr  pfiiintigs;  among  which  the  most  remarkable  were, 
in  subst^te,  ds  follows:         ,  f 

1.  That  rto  vouchers  were  produced  for  many  items  iit 
t%i»'igctoufity^which  'might  and  shotikl  have  beeii  (as  they 
contended)  su|>poFted  by  vouchers. 
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2*  That  sundry  debits  of  moneys  paid  for  the  boardf 
suppdrt,  and  education  of  three  daughters  of  the  testatcur, 
who  were  pecuniary  legatees,  (no  provision  forsudi  boaidf 
&c«  having  been  made  in  theVill,)  should  have  been  de« 
ducted  from  their  legacies,  and  not  charged  to  the.  estate 
generally,  so  as  to  diminish  the  residuum  bequeathed  to  tke 
plaintiffs;  though  they  did  not  object  to  what  was  charged 
for  the  use  of  two  other  daughters  who  had  spedfie  legacies 
given  them  in  negroes,  wMch  continued  with  the  estate 
until  thev  married;  because  (the  estate  having  been  kept 
together  under  the  management  of  the  executor)  those 
negroes  were  profitable  by  their  labour. 

3»  That  the  tobacco  made  on  the  estate  in  the  years 
1779,   1780,  and  1781,  was   shoit  credited,  bemg  only 
%7At7lb8.i    whereas  it  should  have  been  at  least   60  or 
TO^OOOlbs.  moreihan  that  quantity. 

The  will,  (admitted  to  record  in  jfune^  1773,)  besides 
directing  all  the  tesutor's  just  debts  to  be  psud,  and  devisinf 
several  large  and  valuable  tracts  of  land  to  the  pkuniiffi^ 
bequeathed  to  his  daughter  Sarah  five  negro  girls,  so  soon 
as  they  coqld  be  purchased  by  means  of  die  profits  arising 
from  his  estate;  (without  specifying  or  limiting  the  prices  tm 
be  paid;)  to  his  daughter  Mary^  nine^  and  his  daughter 
Martha^  eighty  negroes  by  name^  and  sundry  articles  o£ 
personal  property;  to  his  three  daughters  Rebecca^  Elizabeth 
and  Prudence  500/.  each;  to  be  paid  them  if  the  money 
could  be  raised  out  of  his  estate  by  the  time  that  either  of 
them  should  marry,  or  come  of  age;  if  not,  then  all  the  ne- 
groes not  already  bequeathed,  with  all  their  future  increase^ 
to  be  equally   divided  between  his  three  last-mentioned 
daughters  and  his  two  sons  the  plaintiffs:  but,  if  the  money 
were  raised  by  his  executors  for  his  three  daughters,  then 
the  estate  not  already  bequeathedto  be  equally  d^l^ec^  be«  '■ 
tween  the  said  two  son^  only.      The  tes^tor  also  desired 
that  his  son  Daniel  Jones  (the  executor)  should  kci^p  aU 
that  he  had  o/rra^e/  giveiji^him;  also  20  head  of  ^  cattle, .  %^ 
head  of  sheep,  and  two  feather  btds  and  furniture^ 
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On  the  1 3th  of  JUarch^  1 801,  the  cause  being  heard,  the  late  ^fg*  J^» 
Chancellor,  Mr.  Wythe,  delivered  this  opinion :  *'  From  the 
defendant's  testator,  who  is  reported  to  have  given  up  the 
estate,  and  the  management  thereof,  in  August  of  the  year 
1782,  to  one  of  the  plaintiffs,  for  the  use,  undoubtedly,  not 
of  himself  only,  but  of  his  other  brother  also,  and  who 
doth  not  appear  tmtil  nine  years  and  ten  months  thereafter 
to  have  been  summoned  to  render  an  account  of  his  admi- 
nistration, the  plaintiffs  are  with  unreasonable  rigour  exacting 
vouchers,  upon  failure  to  produce  which  are  founded  many 
exceptions ;  especially  when  to  circumstances,  noticed  by  the 
Commissioner,  maybe  attributed  loss  of  papers,  and  when, 
too,  some  debits  were  of  such  a  kind  that,  probably,  they 
were  incurred  because,  otherwise,  the  plaintiffs'  property 
might  have  been  sold  for  satisfaction  of  public  denumds, 
and  for  services  performed  on  tlj/eir  estates  for  their  benefit. 

**  The  sisters  of  the  plaintiffs  were  entitled  to  mainte- 
nance out  of  their  father's  estate,  notwithstanding  their  le« 
gacies;  at  least  until  thelegaciesT  were  sufficiently  productive, 
which  dodi  not  appear  to  have  happened  during  their  bro- 
ther's ministration;  towards  which  maintenance  was  exempt 
from  contribution  every  part  of  what  had  been  given  to  him 
by  his  father;  except  the  additional  legacies  of  caule  and 
sheep;  of  which  the  sisters  (whikt  they,  with  their  bro- 
diers,  were  one  family)  are  presumed  to  have  shared  the 
profits* 

**  The  debits  on  account  of  James  Sturdhanty  and  for 
the  hire  of  slaves,  (to  which  the  plaintiffs  have  excepted,) 
arc  justified,  one  by  the  affidavits  of  John  Gooch^  Richard 
Hayes  and  Richard  Jones^  and  the  other  by  one  of  the  ex- 
hibits, and  by  the  affidavit  of  Thomas  Jones. 

**  Exceptions  to  prices,  alleged  to  be  excessive,  paid  for 
slaves  boujjht  to  satisfy  legacies;  to  payments  for  corn  and 
wheat  alleged  to  have  bt!en  provided  unnecessarily;  to  sun- 
dry pretended  miscellaneous  omissions;  are  not  sustained. 

**  rhc  defrndani's  testator  is  not  entitled  to  compensa- 
don  over  the  customary  commission;   and  interest  upon 
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what  is  due  from  him  ought  not  to  commence  before  the 
final  sentence  shall  be  pronounced. 

*^  He  ought  to  be  debited  with  more  than  fioe  hogsheads 
of  tobacco  in  the  year  17/9,  and  the  two  next  following 
years,  if  the  affidavits  of  Jerenuah  Brown  and  Daniel 
Wilkes  are  to  be  credited.  With  how  much  more  he  oug^ 
to  be  debited,  a  Jury  (to  be  impannelled  and  chai^d  before 
the  District  Court  of  Petersburg^  upon  trial  of  an  issue 
to  be  joined  between  the  parties,)  this  Court  doth  direct  to 
inquire  and  say ;  whose  verdict  shall  be  certified  by  the 
Clerk  of  the  said  District  Court.** 

On  the  trial  of  the  issue  thus  directed,  the  Juiy  returned 
a  verdict  ^  that  the  whole  crop  of  tobacco  made  by  Daniei 
Jones^  the  executor  of  Daniel  Jones^  deceased,  on  the  plan* 
tation  of  the  testator,  devised  to  the  complainants,  in  the 
year  1779,  amounted  to  SO^Olbs.  of  Petersburg  tobacco; 
that  the  whole  crop  made  by  him  as  tiforesaid  in  the  year 
1 780  amounted  to  49,000/K«.  like  tobacco;  two  hogsheads 
of  which,  estimated  at  2,300/i^.  were  destroyed  by  the 
British  troops,  at  CoL  Brookings^  in  Amelia  Coun^,  in  the 
year  1781,  and  before  it  was  inspected;  that  the  whole crc^ 
made  by  tbe  said  executor  as  aforesaid,  in  the  year  1781, 
amounted  to40,50O£s«  like  tobacco;  that,  therefore,  in 
these  three  years,  the  said  executor  ought  to  be  debited 
119,850/^^.  Petersburg  tobacco,  which  exceeds  the  Jive 
hogsheads  mentioned  in  the  Chancellor's  decree  the  quan- 
tity of  11 4,100/6^,  Petersburg  crop  toabcco.'* 

Upon  this  verdict  a  repent  was  made  by  Master  Com- 
missioner Hay^  by  direction  of  the  Court;  in  which  he 
valued  the  tobacco  found  by  the  verdict  at  861/.  IZs.  lOd. 
charged  the  executor  with  that  sum,  and  widi  the  balance  of 
S79L  4^.  lOd.  stated  by  the  former  report;  credited  each 
of  the  plaintiffs  with  half  the  amount  of  the  balance  due 
by  the  estate  of  the  defendant's  testator;  and  applied  thfe 
payments  which  Francis  Fitzgerald  haA  made  to  eadi,  ac- 
cording to  certain  documents  produced,  shewing  a  balance 
liue  to  Edward  Jonen  of  424/.  19*.  lOcf.  and  that  Richard 
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Jmes  hud  been  oveqMud  bis  sbarc  of  the  estate  36/.  fLs.  ^'"^' 
6  1-2^  The  Commissioner  observed^  that,  **  as  the  de- 
fiBMkyit  was  not  to  pay  intereU  on  the  balances  stated  in  the 
dicveet  ha  from  the  dtxie  thereof,  he  had  not  added  interest 
on  thepayments  to  the  plaintiffi,  though  most  of  them  were 
evidenced  by  bonds  be viftg  interest.'^ 

The  ChanceUor,  on  the  6th  of  October^  1804,  confirmed 
tMs  ifeport,  and  decreed,  accordins^y,.  ^^  that  the  defendant, 
oM  4tf  the  goodsv  &g#  of  his.  testator,  pay  to  the  plaintiff 
Sdword  yoneij  424^  19^.  lOdL  with  interest  thereupon  at 
die  rate  of  five  per  cent,  per  amu^  to  be  computed  from  that 
day  until  paid ;  that  the  plaintiff  Richard  J  ones  pay  to  the 
defend^t  9^  2$.  6  U2d.  with  like  interest  thereon;  and 
that  the  parties  befu- their  own  costs:"  from  which  decree 
the  defendant  appealed. 

Hat/^  for  the  appellant. 

Cali^  for  the  iq^pellee. 

Wedneeday^  April  25th,  ISIO.  The  Judges  pronounced 
dieir  opinions*   • 

Jnde^  Ti7CK£E«  Mr.  Hay^  fpr  the  appellant,  made  the 
following  olyecdons  to  the  decree.    ^ 

!•  Because  certain  pajrmenta  nude  by  the  executor  of 
Daniel  Jonee  to  the  com{rfainants>  pendente  lite^  in  bonds  on 
which  interest  was  due»  ought  to  have  been  credited  as  the 
asBount  of  principal  and  i9tere$t  due  at  the  time  of  the 
assignment  or  payment.  This  obrjection  ought  certainly  to 
have  availed  the  appellant,  if  the  Chancellor  had  allowed 
interest'  on  the  sum  decreed,  pendente  lite;  but,  as  he  did 
not,  and  the  bonds  all  bear  date  posterior  to  the  institution 
of  the  suit,  I  thmk  there  is  no  error  on  this  point*  And^ 
thongh  it  appears  that  this  mode  of  applying  the  credit  was 
done  by  the  Commissioner  without  any  previous  direction 
from  the  Court,  yet  beiog  approved  and  sanctioned  by  the 
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April,      Court,  it  ttittst  now  be  regarded  s|8  the  act  of  the  Courts 
and  not  of  the  CommissioDer. 

2.  Because  Darnel  J  ones  ^  the  executor  and  manager  c^the 
planutions,  ought  to  have  been  allowed  something  as  man- 
ager as  well  as  executor.     And  I  very  much  incline  to  think 
that,  where  the  management  of  an  estate  is  thrown  upon  an 
executor,  and  the  care  and  educa^on  of  a  family  of  children 
with  it,  that  an  executor  ought  to  have  a  more  liboid  d* 
lowance  dian  a  bare  commission  of  5  per  cent*  upon  his 
receipts  or  expenditures.     In  the  present  instance  the  testa- 
tor left  five  children,  apparendy  minors,  who  remained  s» 
many  years.     He  charged  his  whole  estate  with  the  pay* 
ment  of  his  daughters'  legacies,  if  it  could  be  effected  out  of 
the  profits  before  either  of  them  married  or  came  of  age. 
To  do  this,  the  executor  must  do  many  things  beyond  what 
the  duty  of  an  execvtor  in  ordinary  cases  imposes*     His 
personal  trouble,  and  responsibility,  under  such  circum- 
stances, may  be  increased  ten  fold.     He  ought  to  be  com- 
pensated accordingly,  whenever  it  appears  that  he   hath 
faithfully  discharged  this  extraordinary  duty  imposed  upon 
him  by  his  testator.      For,  even  under  our  law,  the  ex- 
ecutor (fis  such)  can  have  nothing  to  do  with  his  testator's 
rf a/ estate  after  the  end  of  die  year  in  which  he  dies. 
After  that  period,  he  oug^t  to  be  considered  as  something 
more  than  an  executor,  if  the  testator  by  his  will  entrusts 
him  with  the  management  and  care  of  his  family,  and  his 
real  estate,  in  generaL     But,  in  the  present  instance,  the 
executor,  from  some  cause  or  other,  perhaps  incapacity, 
has  not  kept  such  regular  accounts  of  his  transactions,  as  t» 
entitle  him  to  any  considerable  further  allowances  for  his 
extra  services.     And,  upon  that  ground  only^  I  was  uidi* 
ned  to  think  the  decree  right  in  allowing  him  only  five  per 
cent,  on  the  amount  of  his  account  as  settled  by  Commis- 
sioner Rose.     I  am,  however,  disposed  to  concur  in  the 
opinion  of  the  other  Judge,  that  he  ought  to  be  allowed 
7  1-2  per  cent.     In  a  statement  since  received  from  Mr. 
Williams^  in  the  case  of  M^Call  v.  Peachy^  it  is  stated,  diat 
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dik  Court,  in  a  decree  made  in  that  suit  May  21, 1798,  "^mi^' 
aBowed  a  commission  of  ten  per  cent,  to  the  executor,  on 
the  money  rcceivedhy  him  for  the  use  of  the  estate,  inclu- 
ding debts,  saksvmd  profits^  in  full  satisfaction  for  receiving, 
putting  out,  and  paying  away  the  said  money,  and  for  his 
services  m  the  administration  and  manogement  of  the  testa- 
tor's estate.  But,  as  there  is  a  debit  against  him  in  conse 
^uence  of  the  verdict  of  the  Jury  for  a  brge  quantity  of 
•  tobacco,  supposed  to  be  made  in  the  year  1779,  1780,  and 
1/81,  upon  which  Commissioner  Hay  seems  not  to  have 
allowed  any  commission,  I  am  of  opinion  that  the  decree  is 
BO  far  erroneous,  and  I  also  agree,  that  a  commission  of 
7  1-2  per  cent,  be  allowed  on  the  net  balance  of  that 
tobacco  also. 

3.  Mr.  ^^7^/ objects  to  the  decree,  because  the  Chancellor 
was  mistaken  in  supposing  that  5  hogsheads  of  tobacco, 
only,  were  credited  to  the  estate  for  the  year  1779,  1780, 
and  1781,  and  therein  he  is  clearly  right;  there  being  8 
hogsheads  weighing  9,747/*.  net,  so  credited,  which  ought 
to  be  deducted  from  the  119,850,  found  by  the  Jury  to 
have  been  made  in  those  years,  the  whole  amount  of  which 
is  charged  to  the  estate  in  the  account  by  Commissioner  Hay* 
There  are  other  very  important  deductions  which  I  con- 
ceive ought  to  be  made  from  the  quantity  of  tobacco  so 
found  by  the  Jury  to  have  been  made  in  those  years.  For 
they  find  the  whole  crop  made  in  177'9  amounted  to 
90,45O/(&.t;  that  the  whole  crop  made  in  1780  amounted  to 
49,000/!^^,  two  hogsheads  of  which  estimated  at  2,S00/(«. 
were  destroyed  hy  the  British  troops  in  1781;  and  that  the 
i»hole  crop  made  in  1781,  amounted  to  40,500/6*.  These 
rtiree  quantities  amount  to  1 19,950/65,  They  then  proceed 
to  say  "  that  they  find  that  in  those  three  years  Daniel 
^^ww  ought  to  be  debited  119,850/ij.  of  tobacco,  which 
exceed^  the  five  hogsheads  mentioned  in  the  Chancellor's 
decree  114,100  hogsheads,  Petersburg  crop  tobacco."  Ic 
is  apparent  from  this,  that  the  Jury  neither  deducted  the 
2,3Q0A«*  contained  in  the  two  hogsheads,  which  they  ex- 
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April,     pressty  find  to  have  been  destroyed  by  the  BrUUh  troops  m 
\^->A^  1781;noryet  made  any  deducUoD  for  the  oijerseecB'sbtfe^ 
Fitsseraid    which^  according  to  the  evidence  in  the  former  part  of  die 
Jonet.      reoMrd,  appear  to  have  been  usually  a  seventh  or  an  eigbda 
""■"*-"*  part.    Supposiog  it  an  eighdif  which  b  the  lowest,  die 
overseers'  ^res  would  have  amounted  to  14,96lZ69»  which 
with  the  2f5O0lbs.  destroyed  by  the  British  troops,  and  thf 
9,747  credited  in  the  accounts  settled  by  Master  Commisr 
sioner  Sosey  form  an  aggregate  of    27  or  28,00Qttf«  of 
tobacco,  which  ought  to  be  credited  the  executor,  against 
the  119,950/&f.  the  whole  amount  of  the  several .  crops  finr 
those  three  years,  as  found  by  the  Jury.    For  the  balance 
the  executor  ought  to  be  charged  the  same  rate  that  Com- 
missioner Hay  has  allowed  for  the  whole  of  those  cn^ts^ 
as  found  by  the  Jury,  deducting  therefrom  all  reasonable 
expenses  of  the  transportation  to  Petersburg^  and  warehouse 
expenses ;  and  a  commission  of  seven  and  a  half  per  cenL 
as  before  mentioned. 

4.  Mr.  Ifay^s  fourth  objection  to  the  decree  is,  that  the 
value  of  the  tobacco  found  U>  have  been  made  in  those 
three  years,  by  the  Jury,  has  been  arbitrarily  fixed  by  the 
Commissioner,  instead  of  being  ascertained  by  evidence^ 
as  it  ought  to  have  been.  It  certainly  does  not  appear  by 
what  means,  or  by  what  evidence,  the  Commissioner  fixed 
the  price.  Mr.  Hay  said  it  was  20f.  per  cwt.;  in  tfab 
helwas  mistaken*  Of  the  tobacco  credited  in  Commission- 
er Sos^s  account  made  and  sold  in  that  period,  three  hogs- 
heads are  charged  at  70L  per  cwt.  the  scale  of  depreciation 
being  at  that  time  74  for  one.  Five  other  hogrfieads  are 
credited  at  7SL  per  cwt.  when  the  sca]e  of  depreciaticm  wm 
at  90  for  one.  These  prices  reduced  to  specie  are  rather 
higher  than  the  average  [Hice  which  the  Commissioner  has 
adopted.  I  am  therefore  unwilling  to  difturb  his  estimate; 
though,  from  my  own  recollection  of  that  period,  I  am 
persuaded  his  estimate  is  not  too  lowy  and  possibly  may  not 
be  too  high. 

^  4 
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Mr.  CaUj  for  the  appellee,  comfduaed  of  the  liberality  of 
CcMiiinissiooer  Sostj  and  the  Chancellor,  in  respect  to  the 
aecodBts  stated  bjr  the  former;  but  I  think  without  sufficient 
feaaoB.  I  am  therefore  of  opmicm  that,  after  correcting  the 
enrols  wUch  I  have  pointed  out,  the  residue  of  the  decree 
oof^  to  be  affirmed;  and  that  the  cause  be  remanded  to 
the  Court  of  Chancery  for  a  final  adjustment  of  the  accounts 
between  the  parties,  (one  of  whom  has  been  already 
overpaid^)  upon  the  principles  which  I  have  mentioned* 


April, 
1810. 


'  Judge  RoAKE  concurred  that  the  decree  be  reformed 
in  die  points  expressed  m  that  about  to  be  pronounced  by 
tfab  Court.  He  did  not  deem  it  necessary,  or  proper,  to 
go  into  any  cakukuiona^  which  were  more  properly  the 
business  of  a  Commissioner*  As  to  the  compensation  to  be 
aDowed  the  executor,  he  thought  that,  under  the  particu- 
lar drcumstances  of  this  case,  the  estate  having  been  <U- 
rected  to  be  kept  together,  which  imposed  additional 
labour  on  the  executor,  be  was  reasonably  entitled  to  a 
commission  of  seven  and  a  YiaXi  per  cent. 

Judge  Fleming  gave  no  opimon  on  the  subject  of  com- 
missions,  being  personally  interested  in  that  question;  but 
in  other  respects  concurred  with  the  rest  of  the  Court,  and 
read  the  foUowing  as  their  joint  opinion* 


^  The  Court  is  of  opinion  that  the  said  decree  is 
etroneous  in  this ;  in  affirming  the  verdict  of  the  Jury  impan* 
,  ndled  to  ascertain  the  quanuty  of  tobacco  made  on  the 
eaiate  of  the  said  Daniel  Jonea^  the  elder,  in  the  year  17/9, 
IfaO  and  1781,  and  the  report  of  Master  Commissioner 
Hay  hereon;  by  which  verdict  it  is  found  that  the  quantity 
of  1 19,050^.  of  tobacco  was  made  on  the  said  estate  in 
tbose  three  years;  for  which  the  said  executor  was  debited, 
and  against  which  he  had  credit  for  only  SfiSOlbi.  of  tobac- 
co; when  he  ought  to  have  had  credit  for  9,747/&«*,  with 
which  the  said  executor  charged  himself  in  his  administra- 
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tion  account  in  the  years  1779  and  1781;  and  a  further 
credit  for  two  hogsheads  of  tobacco,  net  weight  %Z^Mb8.\ 

Fiiftgeraid  which  the  Jury  found  to  have  been  destroyed  by  the  British 
Jones.       troops,  at  Colonel  Brooking* ^^  m  Amelia  County  5  and  a  further 

-     ■  credit  for  the  overseers'  share  of  the  said  ll9^9S0lb9*  of 

tobacco;  and  also  a  further  credit  for  the  costs  of  transport- 
ing the  said  tobacco  from  the  plantations  to  the  inspections 
at  Petersburg^  and  for  the  warehouse  expenses  of  the  same; 
Therefore  it  is  decreed  and  ordered  that  the  decree  be 
'  reversed,  &c.  and  that  the  cause  be  remanded  to  the  said 
Superior  Court  of  Chancery  for  an  account  to  be  taken,  and 
a  final  decree  to  be  entered,  according  to  the  foregoing  prin-r 
ciples;  in  which  account  so  to  be  uken  the  executor  is  to  be 
allowed  seven  and  one  half^  instead  oijive  per  cenU  on  the 
receipts  and  disbursements  of  the  whole  estate  of  the  $ai4 
Daniel  Jones  the  elder/* 


Clarke  against  Conn. 

Neither  con-  IN  this  case  a  decree  was  rendered  in  die  Superior 
a^ce^^  Court  of  Chancery  for  the  Richmond  District,  March  16, 
^th!J Court  ^®^»  dismissing  the  bill  with  costs;  from  which  decree 
of  Api^ealsju-  the  plaintiff  prayed  an  appeal,  which  was  allowed  him  "  on 

risdiotion.  An  *^  \         , 

appeal,  there-  his  entering  into  bond  with  sufficient  security  in  the  Clerk  s 
be*en  iniprovi-  officc  of  the  said  Court,  for  the  prosecution  thereof,  on  or 
^Sy  wJTdil:  before  ihe/m  day  of  the  next  term:'  This  he  failed  to  do; 
iTo^Te  y^"  and,  the  6th  of  October  following,  on  his  motion  by  Counsel, 
enSvd^nlhe  ^^^  ^^  rcasons  appearing  to  the  Court,  further  time,  until 
docket.  the  ensuing  first  day  of  February^  was  aUowed  him  for 

giving  the  said  bond  and  security ;  which  he  did  accordingly, 
as  certified  by  the  Clerk  of  the  Court  of  Chancery. 

A  copy  of  the  record  was  sent  to  the  Court  of  Apperis^ 
and  the  cause  entered  on  the  docket,  April  4, 1865. 


In  the  54fth  Year  of  the  Commormealth. 
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At  March  term,  1810^  a  motion  was  made  by  Wickham^ 
for  the  appellee,  to  dismiss  the  appeal,  as  improvidently 
granted;  the  power  of  the  Chancellor  over  it  having  ceased 
on  the  first  day  of  the  term  ensuing  his  final  decree;  accord- 
ing to  the  case  of  Anderson  v.  Andersony  2  Cally  160. 

Randolph^  contra,  insisted  that  this  objection  was  now  too 
late,  nearly  five  years  having  elapsed  since  the  appeal  was 
docketed*  The  appellee  having  acquiesced  so  long  in  the 
bond  given  by  the  appellant,  must  be  considered  as  consent-^ 
ing  to  receive  it,  as  executed  in  due  time. 

Judge  Tucker  observed,  that  consent  could  not  give 
this  Court  jurisdiction;  and  referred  to  JhP'Callv*  Peachy ^ 
1  (My  55. 

Wednesday y  March  28th.  The  Judges  pronounced  their 
opinions  unanimously,  that  it  was  a  hard  case;  but  the 
appeal  must  be  dismissed. 

On  the  last  day  of  that  term,  this  order  of  dismission  was 
set  aside,  and  the  case  further  considered. 


Apbil, 
1S10. 


Tuesday^  May  22d. 
their  opinions. 


The  Judges  agsun  pronouncedl 


Judge  Tucker.     The  question  arises  upon  that  part  of 
die  chancery  law,(a)  which  authorizes  the  Chancellor  to     (a)  i  jo^m 
grant  an  appeal  in  vacation  next  after  the  term  when  the  ^^^  ^"  ^*' " 
^cree  shall  have  been  rendered. 

This  is  a  question  of  JurisiSctionj  not  of  discretion*  All 
the  powers  of  this  Court  are  statutory;  it  has  no  claim 
whatever  to  power  from  any  other  source;  neither  custom, 
prescription,  long  usage,  or  precedent,  have  any  pretensions 
here,  independent  of  statutory  provisions.  This  has  been 
lepeatedly  acknowledged  in  the  cases  of  MCallv.  Peachy y 
BetBnger  v.  the  Commonwealth^  and  Stras  v.  the  Common* 
tuealth.    The  time  and  manner  of  proceeding  in  order  to 
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^isio'^  give  this  Court  cognisance  of  the  cause,  is^  I  conceive,  ^t 
essential  as  the  nature,  or  amount  of  the  matter  in  controver- 
sy. If  the  party  suffers  it  to  elapse  without  proceeding  as  the 
law  directs,  he  is  as  much  concluded  thereby,  as  he  would  be 
by  a  verdict  for  99  dollars  19  cents  damages,  instead  of  100 
dollars,  which  is  the  lowest  sum  of  which  this  Court  can 
take  cognisance.  Until  the  Court  has  kgal  possession  of 
any  cause,  althoifgh  it  be  upon  their  docket,  it  has  no  power 
over  it,  but  to  dismiss  it*  Jurisdiction  must  in  all  cases 
precede  dUcretion.  In  the  present  case,  I  conceive,  we 
have  not  the  former,  and  therefore  that  we  cannot  exercise 
the  latter.  My  opinion  therefore  is,  that  the  order  of  dis-^ 
mission  be  reinstated. 

Judges  Roane  and  Fleming  were  of  the  same  opinion^ 

The  order  for  dismission  was  therefore  reinstated. 


Konford.  •  •  •* 

lml68 
91    346 

'^  ISSSr^isK?"  ^"^^y  ^S^^^^  White  and  others. 

1.  It  It  notoe-  THIS  was  an  action  of  ejectment,  in  the  District  Court  of 
^^J^^^  *  ^^^  London^  for  343  acres  of  land  lying  in  Pittsyhama 
l^^^^l^'  County.     The  Jury  found  a  special  verdict,  stating  the  fol- 

Unci,  to  make  lowing  facts  : 
a  personui  en-  " 

fry    thereon,      John  Fox  obtained  a  patent  from  the  Commonwealth  for 

to  enable  him   ,      ,       ,  .  .  ,  ,      -  ^ 

tu     mainuin  the  land  m  question,  on  the  8th  of  july^  1780.     In  his  wilL 

ejeetnient;  for 
the  Mieot  iP' 
90  facto  eonfera  seUin, 

3.  Sueh  ieiain.  may  be  traoBibired  and  eontiafied  by  deed  of  kargaim  and  nUe,  or  by  db- 
viae.-  but  a  person,  whose  »emn  U  interrupted  bv  the  actual  entry  and  advene poiteBtUn  of 
another,  eannot,  wkUe  mi  offo^Beatioti,  eonvey  by  bargain  and  aale  such  a  title  aa  will  ena- 
ble the  bargainee  to  recover  in  ejectment 

3.  The  plaintHTin  ejectment  may  recover  less  hind  than  theqwantity  stated  in  hb  deeU- 
ration.  But,  if  the  Jury  find  a  special  verdict,  shewing  the  plaintiff  entitled  to  a  certain  num- 
ber of  acres,  fHirt  of  the  tract  sued  for ;  and  do  not  specify  the  boundarie$  oi  aueh  part  with 
so  much  preciRion  as  that  possesirun  thereof  may  wlto  certainty  be  delivered  i  a  venire  d^ 
nvoo  ought  to  bt  awarded. 
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datttd  Atiguti  5,  1780^  and  admiued  to  record^  Mof  7^  Avan, 
1785,  there  is  the  foUowiag  claiue ;  "  liemy  my  will  is  that 
a// my  land  shall  remain  under  die  care  md  direction  of  my 
wik^toieghen  to^  and  divided  amongau  my  acru^  John  Fox^ 
W.  Fox^  T.  B.  Fox^  and  Henry  FoXy  in  such  manner  and 
proportiotk  as  «he  shaH  dimk  fit ;  as  they,  or  either  of  them^ 
attain  to  the  age  of  twenty-one,  or  marry ;  which  Mharei  or 
proportiana  of  my  said  lands,  so  given  to  such  child  or  chil- 
dren, I  give  to  either^  and  all  of  them^  and  to  bia  ox  their  heim 
and  assigns  for  ever/'  Anne  Fax^  the  itestator's  widow,  on 
die  20th  day  of  ^uncj  1799,  by  indenture  recitbg  the  de* 
vise,  and  that  Henry  Fox,  one  of  the  testator's  sons,  had  art* 
tained  his  age  of  twenty-one  years,  ^  in  pursuance  of  the  be- 
hest and  authority  thereby  given  to  her,  and  in  consideri^ 
tion  of  natural  affection,  an  dof  five  shillings  tq  her  in  hand 
paid  by  the  said  Henry,  did  give,  grant,  bargain  and  sell^ 
aUen,  enfeoff  and  confirm,  to  the  said  Hen^y  one  tract  of 
land,  in  the  County  of  Pittsyharua^  containing  342  acres ; 
describing  the  bounds,  as  in  the  patent ;  and  itxiting  that 
the  testator  John  Fox  died  seised  and  possessed  thereof, 
in  fee-simple:  which  deed  was  proved  in  Glonce^tter  County- 
Court,  and  certified  to  the  Court  of  Pittsylvania  County, 
where  it  was  admitted  to  fecord  in  July,  1799.  On  the 
same  20th  of  Jtme,  1799,  Henry  Fox  (in  consideration  of 
300  dollars,)  sold  and  conveyed  the  same  land  to  Matthew 
Clay,  the  lessor  of  the  plaintiff,  by  deed  of  bargain  and  sale^ 
which  vras  duly  recorded  in  PitUyhania  County  Court. 

According  to  a  survey,  made  in  the  cause,  (in  presence 
of  the  parties,  and  set  forth  in  the  verdict,)  the  lands  in 
coouroversy  contained  440  acres;  begboing  as  in  FoxU 
patent,  and  running  one  or  two  courses  nearly  correspond* 
ing  with  the  lines  diercof,  and  some  others  apparently  the 
same,  or  nearly  so;  and  including  a  survey  of  350  acres 
xaatAit  Augusts,  1788,  for  William  White,  one  of  die  defend- 
ants; in  whose  favour  a  patent  duly  issued  from  the  Com* 
monwealtb,  on  th^  25Ui  of  February,   1792,  "  for  350 
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aere9  of  the  land  in  controversy i^^  which  patent  recites  that, 
**  in  consideration  of  the  ancient  composition  of  one  pound 
fifteen  shillings  sterling,  there  is  granted  to  the  said  William 
White  350  acres  of  land,  by  survey,'*  &c.  the  lines  of 
which  are  recited,  and  do  not  appear  to  bear  any  relation  to, 
or  conformity  with,  those  in  Fox^s  patent. 

The  verdict  farther  stated  that  the  said  White  bad  been 
in  possession  of  the  said  350  acres  ever  since  the  date  of 
his  patent:  but  *'  whether  any  of  the  before  named  persons 
were  in  actual  seisin  of  the  land  other  than  is  stated  above^ 
the  Jury  did  not  know.''  They  found  the  lease,  entry  and 
ouster  in  the  declaration  mentioned,  and  concluded  in  the 
usual  form. 

The  District  Court  gave  judgment  for  the  defendant^ 
from  which  ^  appeal  was  taken  to  this  Court. 


Hay^  for  the  appellant.  The  District  Court  appears  to 
have  given  judgment  for  the  defendcnts  on  the  authority  of 
Tabb  V.  Baird  and  ot/iers^  3  Call,  475,;  according  to  which, 
a  person  not  in  possession  cannot  convey  by  bargain  and 
sale  such  a  title  as  will  enable  the  bargainee  to  recover  in 
ejectment  against  another  holding  by  adverse  possession. 
But  the  facts  in  this  case  do  not  justify  the  application  of 
that  authority  to  it.  The  lines  of  Fox^s  patent  are  express* 
ly  stated  to  contain  440  acres,  and  include  the  350  acres  of 
land  granted  by  Whitens  patent.  The  Court,  by  misappre- 
hension, thought  that  White  was  in  possession  of  the  whole 
land  claimed  b}'  Qay;  supposing  350  acres  to  be  all:  but 
surely  Cky  had  a  right  to  recover  the  difference  between 
%he  440  acres  and  the  350;  though  he  had  no  right  to  re* 
cover  the  350  acres.  1  he  obscurity  of  the  survey  and 
verdict  misled  the  Court;  and  a  venire  facias  de  novo  ought 
to  be  awarded,  to  ascertain  the  lines  of  the  smaller  patent 
within  the  bounds  of  the  larger.  Clay  was  entitled  in 
equity  to  the  whole  440  acres;  and  in  strict  law  to  the  90 
acres  only^  But  he  ought  to  have  recovered  the  latter  at 
any  rate. 
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M^Crae  and  George  K.  Taylor^  contra.     There  could  be     April, 
QO  ground  for  this.     Either  White  was  in  possession  of  the 
350  acres  only;  or  of  the  whole  land.     If  the  former  was 
die  case,  the  plaintiff  could  not  set  up  a  claim  against  him 
for  the  90  acres  which  he  had  not  in  possession.     The  case  — *— — — 
of  Goodright^  Lessee  of  Balch^  v.  Rich^{a)  shews  that  con-  («)  7  T,  JR. 
fesston  of  lease,  entry  and  ouster  does  not  conclude  the 
question  of  possession;  that,  if  the  defendant  be  not  actually 
in  possession^  judgment  ought  not  to  be  given  against  him; 
and  that  the  plaintiff* ought  to  prove  that  the  defendant  is  io 
possession. 

Here  the  declaration  claims  only  342  acres.  There  is 
nothing  to  prove  that  White  was  in  possession  of  more  than 
his  patent  warranted.  If  he  had  had  nothing  in  his  posses- 
sion, claimed  by  Clay^  there  could  be  no  doubt  that  Clay 
could  not  have  recovered  against  him:  and  the  same  reason 
applies  to  these  90  acres. 

But,  if  White  was  in  possession  of  the  90  acres,  on  the 
same  ground  that  the  plaintiff's  tide  failed  as  to  the  350,  it 
fails  as  to  the  90;  for  the  possession  is  equally  adverse  in 
both  cases. 

No  possession  is  found  in  C7ay,  or  those  under  whom 
he  claims,  except  so  far  as  the  deeds  might  be  construed  as 
carrying  possession. 

Hayy  in  reply.  Nothing  is  said  positively  as  to  the 
possession  of  the  90  acres.  Clay^s  title  lo  the  whole  440  ap- 
pears. But,  according  to  Tabb  v.  Bcurd^  he  cannot  recover 
the  350  acres  in  this  form  of  action.  The  question  in  Term 
Reports  did  not  arise  on  a  special  verdict;  but  at  the  trial; 
being  whether  the  defendant  could  be  admitted  to  prove  him- 
self not  in  possession,  or  whether  the  plaintiff  was  bound  td 
prove  him  in  possession.  No  such  question  arose  here. 
It  would  be  inconvenient  to  transfer  the  doctripes  recently 
established  in  England  to  this  country.  This  is  not  a  rule 
of  property y  but  of  practice;  and,  even  in  that  country,  the 
rules  are  different  in  different  Courts. 
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The  verdict  here  is  too  defective  to  enable  the  Court  to 
decide  the  whole  case.  There  are  other  defeiukuiU  besides 
White.  Hardy  and  others^  also  confessed  lease,  entry  and 
ouster.  They  may  be  in  possession  of  the  90  acres« 
The  Jury  ought  to  have  said  wh9  tuas  in  possesion  of 
them. 


Tayhr.  This  is  a  new  objection.  Either  White  is  in 
possession;  or  he  is  not.  If  be  is  net^  the  law  b  clearly  in 
our  favour.  If  he  is^  the  Jury  were  not  bound  to  state  the 
title  of  the  defendants;  for  the  plaintiiT  must  recover  by  the 
strength  of  his  own  tide;  not  by  the  weakness  of  the  defend*- 
ants'  tide.  The  plainuff's  title  is  clearly  defective  accord* 
ing  to  Tabh  v.  Baird, 'it  appearing  that  the  person  of  whom 
he  bought  never  was  in  possession.  The  Jury's  stating 
farther  the  adverse  possession  of  White  was  altogether 
surplusage. 

Saturday^  May  28th.  Judge  Flemikg  informed  the 
counsel,  that  an  argument  was  requested  on  the  following 
point;  ^^  whether  the  bare  obtaining  a  patent  for  land  is  to 
be  considered  as  giving  seisin  to  the  grantee?" 


43.      and 

148.9.44. 


October  29th.    Hay  maintained  the  affirmative;  relying 

especially  on  the  language  of  the  several  acts  of  assembly 

fa)  ch.  JRev.  concerning  the  land  office ;(a)  from  all  which  it  appears  to 

CQde,\.  14?!  have  been  the  intention  of  the  legislature  to  grant  an  ab- 

«.   .p.    /.  i.  ^j^^^  unconditional  title  to  the  patentee. 

He  suggested  as  a  proposition,  whether  a  conveyance  by 
record  is  not  equal  to  livery.  In  England  there  are  two 
kinds;  zfne  and  a  common  recovery.  By  either  of  these  a 
complete  title  (which  according  to  Blacistone  is  juris  et 
seisina  conjunction  is  transferred,  and  no  entry  is  necessary 
to  perfect  it.  A  patent  under  the  great  seal  is  of  equal 
(*)  Bar-  dignity:  for  in  5  Co.  94-.  b.(i)  the  doctrine  is  laid  down, 
'^ch^9  ^flte.-  ^QfiJffpi  verbis^  that  letters  patent  under  the  great  seal  amount 
to  a  livery  in  laiv.    So  in  Bac.  Abr.  tit.  Prerogative^  and 
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17  Viner^  95.  it  is  said  that  a  grant  of  a  reveruon  hy  the 
king  is  good  without  attornment*  If  such  would  have  been 
the  e£kct  of  a  grant  under  the  regal  government,  he  could 
see  no  reason  why  a  patent  granted  by  the  Commonwealth 
should  not  have  the  same  effect. 

Every  principle  of  public  convenience  requires  that  this 
position  should  be  held  to  be  true :  and,  when  we  advert  to 
die  situation  of  this  country,  it  is  peculiarly  necessary. 
To  take  actual  possession  in  many  cases  would  be  ex-- 
tremely  diflb:ult.  The  patentee  must  tdce  witnesses  with 
him ;  and  by  their  subsequent  death  or  removal  might  be 
prevented  from  recovering,  though  he  had  the  oldest  patent. 

If  a  patent  were  not  sufficient  without  actual  entry,  it 
might  often  happen  that  a  younger  patent  would  take  pre* 
ccdence,  and  the  claimant  under  the  older  patent  be  driven 
to  a  suit  in  Chancery.  But  the  uniform  understanding  of 
die  people  of  this  country  is,  that  the  patent  itself  gives 
onnplete  dtle,  and  enaUes  the  patentee  to  maintain  any 
action  whatsoever* 


i8ia 


Ctaty 

T. 

White. 


George  IL  Taybty  contra,  did  not  contradict  Mr. 
JS^'^  position  that  the  act  of  assembly  gives  a  title:  but  the 
question  is  whether  diat  tide  is  <^  itself  sufficient  to  enable 
a  party  to  maintain  his  acdon  without  actual  possession. 
The  legislature  has  indeed  declared  that  actual  possession 
need  not  be  proved  to  maintain  a  %vrit  of  right;{d)  but  this  (a)  i  nev, 
does  not  extend  to  ejectment;  for  exceptio  probat  regulam*  ».  *  *^ 
It  would  seem  a  £ur  inference  irom  that  act,  that,  if  it  had 
not  been  passed,  proof  of  actual  possession  would  have  been 
necessary  in  a  writ  of  right. 

The  case  then  stands  as  influenced  by  decisions  in  £n- 
gland  alone*  The  authority  of  Banmcke^s  case  is  admitted; 
but  it  cfs\y  proves  that  a  patent  amounts  to  a  livery  in  Uw\ 
Now  it  is  dear  that  a  livery  in  law  is  not  sufficient  without 
eictual  pOBsession.  3  Bac.  Mr.  146.  {GvnlL  edit.)  tit. 
Feoffment* 

Cur.  ado.  vuk. 
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Thursday^  April  \%  1810.     The  Judges  delivered  their 
opinions. 

Judge  Tucker  (after  suting  the  case)   proceeded  as 
follows:     Mr.  Hay  admitted  that,  after  the  decision  of  this 
Court  in  the  case  of  Tabb  v.  Bairdy  3  CaU^  475,  9XkA  Duval 
V.  Bibb^  Ibid.  362.  he  could  not  support  the  plaintiff's  tide, 
under  the  deed  of  bargain  and  sale  from  Henry  Fox^  to 
maintain  an  ejectment  for  so  much  of  the  land  in  contro- 
versy as  was  found  by  the  Jury  to  have  been  in  possession 
of  the  defendant  at  the  time  that  conveyance  xvas  made;  but 
contended,  that,  if  the  verdict  contained  sufficient  certainty 
to  asceruin  the  bounds  of  Whitens  350  acres,  judgment 
ought  to  be  rendered  for  the  plaintiff,  for  the  remaining  90 
acres;  or,  if  the  verdict  be  too  uncertain  for  that  purpose, 
there  ought  to  be  a  venire  de  novo*     I  am  of  that  opinion; 
for,  if  jfohn  Fox^  the  testator,  was  capable  of  devising  this 
land,  (of  which  hereafter,)  Henry j  his  son,  must  be  consi* 
dered  as  taking  under  the  devise^  and  not.merely  under  the 
deed  from  his  mother,  which  was  intended  to  be,  and  was 
in  fact,  an  appointment  by  her,  under  the  power  given  by  the 
will,  and  not  a  conveyance  of  any  interest  from  herself, 
though  both  the  considerations  of  natural  love  and  affec* 
tion,  and  of  five  shillings  in  money,  are  also  mentioned 
therein.    Whether  Mrs.  Fox  the  mother  ever  entered  upon 
these  lands  confided  to  her  care  does  not  appear,  and  is  not 
material  to  this  part  of  the  case.  .  But  the  patent  to  White^ 
and  his  actual  and  continued  possession  of  the  lands  from 
the  date  thereof  in  1792,  either  vested  in  him  a  rightful,  or 
wrongful  possession  adverse- to  the  tide  of  John  Fox^ 
and  of  all  claiming  under  him;  so  £u*  as  that  possessioa 
actually  extended;  but  no  further.     For  it  would  be  a  most 
mischievous  construaion,  indeed,  to  suppose,  that  the  entry 
of  a  disseisor  upon  one  hundred  acres  of  land,  part  of  one 
thousand,^  or  more,  would  prevent  the  owner  from  convey-^ 
ing  away  the  residue,  to  any  other  person  he  might  .think 
proper.    Here  the  Jury  have  found  the  lands  in  controversy 
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(meamngy  I  presume,  the  lands  comprehended  within  the      ^'g^J^» 
Imes  of  Foj^s  patent)  to  contain  440  acres,  and  that  White^a    v^^v^ 
survey  contains  only  350  acres;  the  amount,  though  not  the       Clay 
precise  bounds  of  the  disseisin,  or  ouster,  arc  therefore      White. 
shewn  by  the  jury:  and  they  ought  to  have  discriminated 
between  Ac  lines  of  Whites  patent  and  that  of  Fox^  which 
the  surveyor,  in  his  report,  alleges,  covers  and  includes  the 
former;  Fox^^  deed  to  Clay  not  being  impeachable  for  the 
surplus. 

Mr.  Taylor^  for  the  appellee,  cited  the  case  oVGoodnght^ 
Leasee  of  Bakh^  v.  Rkh^  7  T.  R.  327.  to  shew  that  the  plain- 
tiff  is  not  eMtled  to  a  verdict  for  those  ninety  ^acres,  bc»- 
cause  he  is  bound  to  prove  the  defendant  in  possession  of 
the  whole  of  the  premises  which"  he  seeks  to  recover- 
Without  examining  the  doctrine  laid  down  in  that  case, 
to  which, -as  at  present  advised,  I  cannot  subscribe,  vbdA  to 
wludi  the  cases  of  Smith  \.  Mann,  znd  j^esse  v.  Bacchus^ 
cited  in  BuBer^a  Ni.  Pri.  lia  perhaps  afford  a  proper  an- 
swer ;  the  reply  of  Mr.  ifciy,  that  the  Jury  hare  iu  Ais  case 
expreaa/y  found  the  lease,  entry  and  ouster  m  the  declara* 
tkm  mentioned,  is,  in  my  opinion,  sufficient  to  obviate  the 
oljjcction,  were  such  on  obligaticHi  as  Mr.  Tayhf  contends 
for  admitted* 

We  4ome  now  to  die  question  suggested  by  a  member 
of  the  Court,  whether  a  patent  from  the  Commonwealth 
be  equ^  to  an  actual  seisin;  or,  as  I  understood  the  ques- 
tion, whedier  z  patent  only  confers  a  complete  tide  to  lands 
derived  from  die  Commonwealth;  without  an  actual  entry 
into  the  same  and  corporeal  possesdoa  thereof,  or  not. 

That  an  entry  h  not  always  necessary  to  give  seisin  in 
deed,  appears  from  the  cases  cited  by  Mr.   Hargrove^  Co. 
IHt.  29.  a.  note  3.(a)   In  England^  letters  patent  under  the  (a)  C«.  Utt, 
great  seal  amqunt  to  a  livery  in  law.(A)    In  this  country,  4/1. 3  tnuan', 
where  grants  of  vHxate  and  unappropriated  land  only  are  ge-  J'  jvw^^" 
nerally  m^de,  as  in  the  present  case,  I  shotild  suppose  a  ^l^l'c'T^ 
grant  of  such  lands  from  the  Commonwealth,  under  the  ^'^* 
aeal  of  the  state,  must  be  co^idered  as  tantamount,  not 
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^r«"^     po|y  tp  a  Uvciy  in  Imi^  but  t0  a  livery  m  dce(k     fox  4ir 
Uiub,  pcevious  tq  the  pateotee'a  locations  must  l^v^  bcci| 
xvaatc  and  unappropriated,  or  they  could  not  ha?e  l^eqi 
granted*    The  patent  conveys  all  right  and  title  whotaoe?^ 
-     ' '  cut  of  the  Coipiinonirealth:  there  ia  nothing  in.our  law  wWk 
imidiesaforfeitureiQcaaeof  non^emry;  whatever  iiMghtl)i|]^ 
l^cn  the  construction  when  certain  improvements  were  m^ 
quired  to  be  made  withm  three  years;  there  is  np  ground 
to  suppose  the  Commonwealth  can  ever  gain  a  right  to  tl|« 
lands,  so  granted,  again^  but  by  escheat  for  want  of  (n^kv, 
or  by  for&itinre  for  nonpayinent  of  taxes;  the  rigjht  of  tb^ 
pajtentee  must  then  be  supposed  to  be  complete  and  j4>^ 
h^e*    The  patent  is  the  symbol  of  his  possession,  as  wel| 
as  of  his  tide.     And  aiqr  person  entering  upqn  that  pof » 
sessioa  must  be  a  trespasser  or  a  disseisor.     If  the  Kiqg 
eipt^rs  into  lan^s  widiout  ^tle^  or  seizes  Isolds  by  a  void  V^ 
insufficient;  pflke,  be  is  no  disseispr^  (becatise  of  his  prerpgi^ 
tive,)  but  die  freehold  remainat  i^  tlie.  (ormer  owner  St  b^^  if 
the  King,,  by  let^rs  patent,  grant  the  lands  into  which  h^  haf 
soenteDcdf  or  has  so  seized,  without  tit(e^  if  th^  paj(ep|^ 
(«)iir».^^.  enfen^^E  isa,dissei8fn'«(a)     If  iju^  Kuagpwt  bmda^  tip 
65.    4   Bae.  on^^)  ttd,  before  be  enters,  another  person  e^lers  and  l^eepa 
g€aivefad%  ^^  possession  until  he  dies,  and  dies  seised;  sgKl  the  la^ 
fi^p.8ii.«<d  descend  tp  tb^  |ifnr  of  the  di^seinpr;  y^t  q^^-  the  ps^^Qtee 
enter;  for  his  entry  ia^  not  taken  away  by  t^d^sc^)  in  thif 
{b)  Co.  LUt,  case.(&)    Upon  common.  law  pr]nx;iples,  tben^  I  am  of  opi* 
nion  thi^  an  i^dual  entiy  into^  waste  and  unm^ropriated 
lands  granted  Yxf  the  Commonwealth  is  not  necessaiy,  in 
order  to  complete  the  patentee's  tide  thereto ;  but  that  the 
a^ime  is,  upon  die  delivery  of  the  patent,  absolute  and  com- 
plete fior  every  purpose  whatsoever,  whether  to  maintain  wa^ 
action,  or  to  transmit  an  inheritance,  or  to  geant  the  sjMAe 
by  deed>  mjr  by  last  wiU  and  testament. 

Other  reasons,  I  diink,  may  be  drawn  from  the  nature 
and  situation  of  the  country;  constant  u^ge  from  it^  first 
settlenoient;  and  some  particulars  in  our  l^ws- 
AJl  the  lap4«  v^  Firgkw^,  have  been  orij^ioally  granite^ 
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m  fMuii  ImdM.    Whaitever  mi^i  have  been  flie  fcXky  mt    «•«!.; 
fte  fim  settlement  of  tke  coioti^,  hrge  and  eittensive  i^^v^W 
grants  were  made  toon  after*  ^^ 

\^^th  the  revclatmi,  it  became  an  object  to  rake*  a  J><^M^- 
fcvetme  from  the  srie  of  vacflnt  landai  vithmit  reqttiritig 
a^r  actnal  settlement  or  cukiTatmu  Mittens  of  aerea 
irrre  disposed  of  to  parcfaaseTS  fi*om  aU  quarters  Upbn  those 
terms.  It  was  impossible  to  cakiihte  upon  an  iaxrrease  of 
population  commensurate  with  such  extensive  granti»  Mt 
that  the  Commonwealth  required  of  the  patentee  was  the 
payment  of  his  taxes  upon  the  lands  thus  acquired.  That 
doae,  the  hw  had  no  other  cfaum  upon  him.  Why  theif 
asust  he  make  an  actual  entry  i  His  patent  was  evidence 
of  every  thing  that  could  be  the  object  of  such  an  entrj^. 
It  was  founded  upon  an  acUtal  mir$ey;  for  making  whidf 
be  paid  all  the  expense;  this  survey  was  founded  upbn  arf 
Mtaai  heatioftj  made,  or  supposed  to  be  made^  by  himself 
or  ktts  agent.  His  land^warrant  ii^  hts  authority  fb^  si^ 
doing}  and  his  entry  in  the  surveyor's  books;  the  subsef^' 
qtient  survey  made  pursuant  thereto;  and,  finally,  lus  patent^ 
were  att  so  maiqr  evidences,  in  succession,  of  these  fineti^' 
If  the  possession  of  a  lessee  for  years,  at  comiAoti  law,  B^ 
construed  as  the  possession  of  him  that  hadi  dtle  to  the 
freehdd^  (without  entry,  or  receipt  of  rent,)  so  as  to  niako^ 
a  man  tenant  by  curtesy  of  his  wife's  estate,(a)^  surety  these  (a)  ndt 
acu  done  by  the  patentee  or  his  agents,  (though  prepailMo-  sTiL'  not*  s. 
ry  toa  patent,  instead  of  being  subsequent  thereto,)  tMf^-  vx 
bxoMt  of  a  purchaeerfof  a  valuaUe  considerdm9n^  (and^  sbdi 
tvery  patentee  from  the  Commonwealth^,)  be  conatmint 
as  equivalent  to  an  actual  entry,  into  lands  granted'  hf  dte-' 
Commonwealth.  How  many  thousand  titles  mu^t  be  de« 
feated,  if^  in  older  to  transmit  an-  inheritance  in  lands^aci) 
granted,  or  to  give  validity  to  a  devise  thereof  Or  to  any 
other  conveyance,  zn  actual  entYy  and  corporeal  niein  muav 
be  proved  in  every  case?  It  would  be  both  a  misdlie^* 
and  an  inconvenience,  too  great  foif  the  hiw  to  adopt^^orto 
countenance. 
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Sfufirtme  Omrt  of  App0ab,    .   ' 

.  A^fian ;  by  aa  expreu  {Hrovtston  ia  our  law»  adtw/  ^omw- 
•ion  need  nofcbe  proved  to  maiotaiD  a  writ  of  right.  If 
the  law  wiU  admit  a  patent,  as  evidence  of  a  coo^dMe  tide 
in  the  demandant,  or  his  ancestor  or  predeceawir,:  in  the 
highest  and  most  solemn  canteet  concerning  lands,  will  it 
rejett  such  evidence  in  an  action  merely  possessory.  The 
object  of  the  evidence  in  both  cases  must  be  to  prove  an 
hereditary  r^ht  in  the  oripnal  patentee,  ^bsohitely  perfect, 
so  as  to  be  capable  of  conveying  or  transmitting  the  inhe- 
riance.  It  would  seem  strange  if  we  were  to  reject  the 
evidence  of  tlus  patent  to  John  Fox,  in  diis  case,  as  insoffi- 
eicnt  to  support  the  pUundff's  title  derived  from  his  son, 
and  devisee,  and  thirty  years  hence  the  same  patent  should 
be  offered  and  admitted  as  evideoce  sufficient  to  maintain  a 
writ  of  right  for  recovery  of  those  lands,  or  others  in  the 
same  predicament. 

Nor  do  I  conceive  it  necessary  that  Henry  Fox  should 
have  made  an  actual  entry  upon  the  lands  to  enable  him  to 
convey  to  Mr.  Clay.  Wherever  there  is  a  devise  of  hnda, 
the  law  casu  the  freehold  upon  the  devisee  before  entry  ;(a) 
J»nd»  by  the  will,  the  possession  of  these  lands  was  in  Mrs. 
Foxy  until  she  had  made  the  appointment  to  her  son  pur- 
swpt  to  her  husband's  wiUj  that  appointment  being  made, 
the  law  cast  the  possession,  both  under  die  wiU  and  under 
the  deed  of  bai:gain  and  sale,  (in  which  form  the  appoint- 
Ja«i»  was  made,)  insumtery  upon  the  son.  His  possession 
thus  acquired  enabled  him  to  convey  all  ti,e  bmds  of  which 
he  was  not  actually  disseised.  An  actual  entn.  was  not 
i»cesM,y  to  be  made  by  either,  to  enable  the  plaintiff  to 
matntam  an  e)ectment.(^) 

.  Upon  the  whole,  I  am  of  opinion  that  the  plaintiff  was 
entitled  to  recover  aU  die  lands  comprehended  widiin  die 
lines  oijohn  Fox't  patent,  of  which  his  son  and  devisee 
was  noc  actuaUy  disseised,  by  the  abatement  of  WiUiam 
m,U,  at  die  time  diat  Henry  Fox  executed  the  convey, 
ance  to  the  plaintiff,  which  die  Jury  have  found  in  dielr 
*erd.ct;  and  therefo,*  that  there  ought  to  be  a  venirf 
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fgdm  de  novoj  to  atoertain  the  bcmndirieft  of  the  lands  not     ^^^^^^ 
coaiivdxnded  iiritlmi  the  Uoe  of  Wfut^a  patent  for  350  A^^vx^i*/ 
acres;  the  pkmdff  being  entitled  to  the  residue.  ^^J 

White. 


Jodge  RoAKB»    la  die  case  of  Birch  v.  Alexander J^d)  ^)  i  wa»h. 
it  was  held  that  a  seisin  in  die  Commonwetdth  need  not  be  ^' 
found;  that  being  the  uldmate  point  beyond  which  a  party 
in  |at>Tbg  his  tide  is  not  bound  to  go.     Although  diis 
woidd  seem  to  import  that,  in  all  the  derivative  stages,  seisin 
must  be  found,  yet  undoubtedly  the  finding  of  an  actual 
seidn,  or  corporeal  investiture,  may  be  supplied  by  finding 
odier  things  deemed  by  the  law  of  equal  validity  and  noto- 
riety. Thus,  under  the  decision  in  Tabb  v.  Batrdjji)  it  would  (*)    3   CoUy 
be  sufficient  to  find  that  a  defendant  purchased  by  deed  of 
bargain  and  sale,  (which  is  considered  as  a  statutory  livery 
of  seisin,)  irom  a  person  having  possession.    So,  as  Sijine 
h  deemed  an  acknowledgment  of  a  feoffment  of  record, 
and    in   which  livery   of  seisin  is  not    necessary  to   be 
actually  given,  the  supposition  and  acknowledgment  there- 
of in  a  Court  of  Record^  however  fictitious^  inducing  equal 
notoricty,(c)  the  finding  of  an  assurance  of  that  kind  would  CO  2  BLCom. 
be  equally  effectual,  were  it  not  obsolete  in  this  country. 
In  like  manner  it  is  held,  that  letters  patent,  under  the 
great  seal,  amount  to  a  livery  in  law.(^    In  all  these  cases  i*')  ^.^^,^** 
an  actual  corporeal  tradition  is  dispensed  with  by  the  law,  cote. 
an  the  ground  that  acts  of  equal  notoriety  with  it  ouj^t 
to  have  an  equal  and  similar  efiect.     The  reason  of  this 
b(dds  very  strongly  in  relation  to  grants  of  land  in  a  new 
country,  where  the  proof  of  actual  possessipn  would  be 
very  difficult,  and  where,  in  some  sense,  a  corporeal  inves« 
titure  of  the  land  has  been  already  taken  by  the  entry  and 
survey  which  preceded  the  grant,  and  may  be  said  to  .be 
admitted  and  sanctioned  thereby.     In  the  case  before  us, 
the  seisin  thus  acquired  by  the  original  patentee  was  dedu- 
ced to  the  present  appellant  by  the  deeds  of  bargain  and  sale 
stated  in  the  verdict,  as  to  all  that  part  of  the  tract  in  ques- 
tion, of  which  tbe  appellees  were  not  in  possession  under 
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Wiiliam  Whites  pattpt,  and  he  i»  eMtkd  u>  ttcoter  1 
residue.  But,  inaMnuch  at  the  verdia  it  defcttlive  in  ao^ 
particularly  locating  in  the  plot  Whites  putent,  and^  oooao* 
quendy,  does  not  shew  where  that  surphis  Ues,  the  verdict 
ought  to  be  supi^ied  in  this  parucular,  andchereiMi  a 
venire  de  novo  ought  to  be  awarded* 

Judge  Fleming.  It  appears  by  a  survey  and  plot  mada 
under  an  order  of  the  District  Court  of  Franklin^  tbali 
Fox*s  patent,  under  which  the  appellant  claims,  roa tains 
(instead  of  M2)  440  acres;  and  it  is  found  by  the  venfiett 
that  Whites  patent,  containing  350  acres,  is  included  tkereiii; 
but  no  discrimination  as  to  the  part  of  the  pbt  in  which  the 
said  350  acres  lie;  so  as  to  ascertain  the  boundaries  of 
Whitens  patent.  Therefore,  for  the  uncertainty,  I  concur 
in  opinion  that  the  judgment  be  reversed,  the  cause  re- 
manded to  die  Superior  County  Court  of  FranUinf  and 
that  a  venire  de  novo  be  awarded.^ 

It  is  to  be  understood  as  the  unanimous  opmion  of  the 
Court,  that  a  patent  from  the  Commonwealth  for  waste 
and  unappropriated  lands  gives  to  the  grantee  a  sufficient 
seisin  to  enable  him  to  alien,  without  having  ever  been 
in  actual  possession  of  the  premises,  by  a  personal  entiy 
thereon. 

The  following  was  entered  as  the  opinion  of  the  Courts 
^  The  Court,  having  maturely  considered,  he  is  of  opinicn 
that  the  special  verdict  is  uncertain  and  insufficient  in  this; 
that  it  appears  by  the  survey,  made  in.  this  cause  and 
referred  to  in  the  said  verdict,  that  the  boundaries  of  the 
lands  claimed  by  the  lessor  of  the  appellant  under  Fooc^^ 
patent,  contain  440  acres,  within  which  the  lands-  de«gned 
in  the  grant  to  the  appeRee  White^  containing  350  acres 
only,  are  found  by  the  Jury  to  lie,  without  discriminating 
the  metes  and  bounds  of  the  lands  contained  in  the  last- 
menuoned  patent,  whereby  the  boundaries  of  die  residua 
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^ibf  mid  MO  aeies  tD  wlocb  Ac  lessor  of  die  appellant  is    i avkil. 


mKf  be  ascertained;  and  that  the  said  judgment 

»'*    The  same  was  therefore   reversed  and       ^J 
wuaSkAj  and  a  venire  facioB  de  nam  awaided.  ^'**^^' 


JlktEWcfl's  Admkufitrators  agamei  Towles.  'j^Zf^' 

JUJFt»aecki»(tf  dcfaten  behdf  of  Tawhf,  executor  of  i- At  the  foot 

of  a  bond,with 

HMBst  Thomas  JktmlP^  administratfors^  the  instru-  a  penalty  and 
dMfandupoawuaboadmthe  umalfonm  frtnn  a^'J^V£. 
ydmemi  Smkh\OfMkhmel  Montgomery^  in  the  pe-  iteSedbj/^, 
iMlmm  of  179/-  14€,  4/.  dated  the  9th  d^  of  June,  1783,  Jign'^JS^^^anfi 
okA  aondiidoncdE  to  be  dMcharged  by  the  payment  of  89/.  ^<^  ^3^  ^^• 
12».  Ml  Ihft  first  day  of  September  then  next  ensuing;  with  {^f>*^^ordf : 

_  ,    .       ,       i.  ,1       .  ,  .       •*  I  T;  ^.  join 

a  wnnng  underneath  m  the  foUowiag  words:  in  the  above 

^  I  TAoMoa  Mm^y  of  i^r«ncf  WtMwm^  do  jbm  in  the  j.  ^^^d^j!^ 

ai9r«Mrj«^iSiftwidi  JWbaeMi  Smih^  and  am  his  securihf  ^,  ^iH'^v^ 

far  dit  aboMsimaf  e«*<>^mf»/»r«ttfr«r»«i«em  «M/fic^  o^^tilii;^" 

the  fura  tpc- 
tified  in  the  c&iuUHdtt.')  thii,  it  $eemis  it  a  joint  obligation;  and  jodgment  may  be  rendcrcfl 
tpinar,  Z'.  Jl,  lUK  tJI»e  j^ciMi/(3^.U^  be  diieharsed  hf  the  mm  in  the  coadttioo^  vt'lA  interest. 


a.  Aa  ay^j^meni  of  meh  an  hnliOAeDt,  hf  Ihe  vnrdt*  '*  I  Msign  <Ae  wiMm  obUgation,^^ 
is  a  s<^ocl  atsignment  of  the  claim  U{K>q  T.  ^.  as  veil  mJ.S. 


3.,  tttt^Ttfu  KbtetheE  a^edaradoB  again&t  the  adminittcatM'  of  one  of  two  jwit  oblisioi 

--  ^^~    '•  ^         •  « av^  j>^A 1 «    -. *i-^   ^^t..^    ^.ti: _^- fc^^-*  —..^ -?•  1 


swrwtfA  wuirn  tht-prtmmM^  asainit  the  defendant'^  inteatate^  (without  settiag  forth  in  vhut 
tmmner^  be  good  alter  verdict  r 


i.  Id  mn  action  of  debt  on  a  bond^  the  judgment  is  always  entered  for  the  penalty,  to  be  dis- 
charged  by  the  prinei^  and  htterest:  and,  if  that  exceed  the  penalty,  the  defendant  ha<  his 
elccuooy  aod  nay  ai^isfy  it  bj  paying  the  j>ena%, 

S.  Thstridsg  hi  eantMtifiii  the  body>  of  one  of  two  jtint  obligors  is  no  •atiefstctim  of  the 
debt,  and  does  not  bar  an  aetion  agabst  the  other  obligor. 

a.  Bj  Tirtne  of  th^  Sith  teetimi  of  the  District  Court  law  of  1792,  tlie  c^piee  thereio 
allowed,  are  good  evidence  di  etdtt  ^r^ught  aince  that  act  took  effect;  although  the  J^Un^  n}' 
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ApitTL»     and  two  pence;  as  witness  my  hand  and  seal'  tins  2l8t  dagr 
v^grv^    of  June^  1783. 

Atweirs ,  Ad.  w  ThmoM  AtxvelL    (ScaL) 

V.  "  Teste  Nathan  Hayes^ 

On  this  instrument,  a  suit  was  brought  in  the  General 
Court  against  Johnson  Smith;  in  the  progress  of'  which 
Thomas  AtrveU  became  his  special  bail,  and  surrendered 
him  to  the  Sheriff  of  Prince  WiUianu  At  a  General  Court 
held  Jfiril  27th,  1786,  he  confessed  judgment  in  custxMly^ 
and  the  Sheriff  was  ordered  to  retain  him  in  execiUion* 
Fourteen  years  after  tlus,  viz.  in  1800,  the  suit  now  in  ques- 
tion vras  brought  in  the  Haymarket  District  Court,  by  Qfoer 
Totvksj  eicepuior  of  Thomas  Towks^  who  was  acting  ex- 
ecutor of  Nicholas  Lewis^  who  was  assignee  of  Butkr  Brad^ 
burn^  assignee  of  JdSchael  Montgomery^  against  Charks  Au 
well^  adnunistrator,  and  Anne  Atrvelly  administratrix  of 
Thomas  Atwell^  deceased* 

The  declaration  madefrofert  of  a  certified  co^  of  the 
bond  and  endorsements,  obtained  from  the  files  <tf  die  Ge- 
neral Court,  (the  original  not  being  in  the  plainiiff 'a  power 
or  possession,)  and  set  forth  particularly  the  penal  part ; 
the  condition;  the  writing  signed  and  seakd  hy  Thomas  At* 
well;  and  the  several  i^signments  endorsed  upon  it;  stating 
the  same  to  be  assignments  of  the  two  writings  obligatory 
by  endorsement  on  the  paper  containing  both;  by  reason  of 
which  premises,  and  by  force  of  the  act  of  Assembly  in 
that  case  provided,  all  the  rights  that  vested  in  the  said 
Montgomery  accrued  to  the  said  Lewis:  and  the  plaintiff 
avers  that  the  said  Johnson  Smithy  or  any  representative  of 
hiSy  or  either^  on  his  behalf,  hath  not  paid  the  debt  afore- 
said, or  either  of  the  sums  of  money  before  moidoned, 
&c.  but  the  same  yet  remains  due  and  unpaid:  nevertheless 
the  said  Atwell^  against  whom  right  of  action,  accrued  under 
the  premises^  did  not  pay  the  said  debt,  or  eidier  of  the  ssud 
sums  of  money,  &c«  but  hitherto  to  pay  the  same  debt  hath 
entirely  refused,''  fee. 
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The  defendant,  Charles  Jtwellj  pleaded  ^^  payment  by      ^^Jtl^* 
Smith  and  no  such  assignments;^^  to  which  the  plaintiff  replied    y^r^yr^^^ 
eenerallv*     At  the  trial,  the  plaintiff  offered  in  evidence  a  Atwcira  Ad. 
oc^y  of  die  record  of  the  suit  first  above  mentioned;   and  ▼• 

proved  the  execution  of  the  writings  obligatory,  both  by  , 

Smith  and  AtweU^  and  the  execution  of  the  assignments, 
wluch  are  ^  of  the  -within  obligation;'*'*  and  this  was  all  the 
evidence  exhibited  to  the  Jury;  whereupon,  the  counsel 
for  the  defendant  prayed  the  opinion  of  the  Court  **  whe* 
ther  the  writing  obligatory,  signed  by  the  said  Thomas  At" 
welJj  deceased,  and  set  forth  in  said  record,  can  properly 
go  in  evidence  to  the  Jury;  or,  in  other  words,  whether  the 
said  obligation  tallies  and  agrees  with  the  count  in  the  de- 
daradon;  and  also,  whether  the  writings  in  the  record,  im* 
porting  to  be  assignments,  were  l^gal  assignments,  and  suffi- 
dent  to  support  the  statement  thereof  set  forth  in  the  decla« 
ration :  and  the  Court  gave  it  as  their  opinion  that  the  said 
oUigation  tallies  and  agrees  with  the  declaration ;  and  that  the 
said  assignments  were  legal  and  sufficient  to  support  the 
statements  of  the  assignments  made  in  the  declaration:  to 
which  opinions  the  counsel  for  the  defendant  tendered  a 
bill  of  exceptions,  which  was  accordingly  signed  and  sealed. 
The  Jury  found  the  issues  for  the  plaintifis,  and  judgment 
was  entered  for  179A  14su  4d.  ^^  the  debt  in  the  declaration 
mentioned,"  to  be  discharged  by  the  payment  of  89/*  ITs. 
%dm  with  interest  thereon  at  five  per  cent,  from  the  1st  of 
September^  1783;  and  the  costs;  ^^  with  interest  thereon  at 
six  per  cent*  from  the  date  of  this  judgment  (which  was 
the  1st  of  November^  1804)  until  paid i^  whereupon  the  de- 
fendant appealed. 

WilHams^  for  the  appellant*  If  Atwell  was  bound  at  all, 
it  was  only  for  89/*  t7s.  2d  and  not  for  the  penalty:  and,  if 
ior  the  penalty,  the  judgment  is  erroneous,  because  it  is  to 
be  discharged  by  a  greater  sum  than  the  penalty  itself. 
This  was  either  a  joint  obligation  of  Atwell  and  Smith,  or 
a  collateral  undertaking.     If  it  was  a  joirH  obligation,  the 

Vol.  I.  Z 
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^1810^'     suit  being  against  AhvcWs  administrator,  and  no  aoermerU 

N^-NT^^^   that  he  survived  Smithy  the  Court  will  not  prenme  the 

^Tni»u«to«'  ^^^^  obligor  dead;  and  if  he  be  living,  the  action  survived 

▼•         against  him.    If  it  was  a  cottateral  undertaking,  the  de- 

-   '  ,     '      claration  should  have  demanded  the  89/.  179.  2d*  only,  and 

not  the  penalty. 

The  record  from  the  General  Court  should  not  have 
been  received  as  evidence.  It  is  true  that,  according  to 
the  modem  decisions,  where  a  bond  is  lost  or  deHroytd^  the 
plaintiff  may  declare  on  a  copy:  but  that  was  not  the  case 
(a)  I  Jiev.  here*  So,  under  the  late  law  concerning  District  Courts,(a) 
ST.  24.'  ^*  *  the  copy  in  this  case  might  have  been  received:  but  that 
act  can  only  apply  to  cases  arising  since  it  was  passed.  Be- 
sides, AtwelPs  obligation  was  no  part  of  the  record  in  the 
General  Court;  the  suit  there  having  been  brought  on  the 
bond  of  Smith  alone. 

BottSy  for  the  appellee.  There  is  really  but  one  point  in 
this  cause ;  and  that  is  whether  this  appears  judicially  to 
the  Court  to  have  been  a  joint  bond,  on  which  the  right  of 
action  survived  against  AtwelL  As  the  defendant  did  not 
plead  that  the  other  obligor  was  alive,  the  Court  will  not  in- 
tend it.  The  declaration  makes  out  a  strong  implication 
that  the  defendant's  intestate  survived  Smith.  It  b  cer- 
tainly<lefective,  but  only  states  the  case  defectively,  and 

(6)    Jixuhton  (Joes  not  state  a  defective  case.(A)     But,  if  the  declaration 

i)ov^,  679.  was  bad,  the  defendant  should  have  demurred,  or  moved  in 
arrest  of  judgment.  He  could  not,  upon  the  trial,  object 
to  the  evidence,  merely  on  the  ground  of  its  insufficiency  to 
maintain  the  action;  since  it  agreed  precisely  with  the  de« 

\  c^    Cumng'  claration. (c) 

don^  2  CaU,  The  obligors  bind  themselves  as  completely  as  language 
can  express.  The  security  agrees  to  join  in  the  above  ob- 
ligation. This  makes  the  bond  joint  to  all  intents  and  pur- 
poses.    The  declaration  described  it  exactly  as  it  was. 

As  to  the  objection  arising  from  the  circumstance  that 
the  principal  and  interest  amount  to  a  greater  sum  than 
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liie  penalty;  the  judgment  is  always  for  the  penalty,  to  be     ^J^^l^' 
discharged  by  the  principal  and  interest.    If  that  exceeds    \^'>r^^ 
die  penalty,  the  defendant  has  his  choice,  and  may  satisfy  ^J-JJ^^t^rt 
it  by  paying  the  penalty* 


V. 

Towlet. 


Judge  Tucker  suggested  a  difficulty.  The  body  of 
Smith  being  in  execution^  could  another  judgment  be  ob- 
tuned  against  Ajtwell? 

Botis.  The  doctrine  is,  that  taking  the  body  is  no  satin' 
faction;  but  you  may  still  go  on  against  the  other  obiigon 

On  tfus  .point,  WilUams  admitted  the  law  to  be  as  stated 
^Botte. 

Thureday^  April  26.  The  Judges  delivered  their  opi- 
nions* 

Judge  TvcKBR.  On  perusing  the  record  in  this  case,  I 
can  discover  no  rascal  error  therein.  The  judgment,  be- 
ing entered  for  intereet^  at  six  per  cent,  per  ann.  on  the 
eoeU  of  die  suit,  at  first  I  thought  it  was  erroneous;  but  I 
find  that  the  aot  of  1803,(a)  save  interest  upon  costs;*  and  (a)  s  Rev. 

^        \t     r  i_  J    J   Code,  p,  30.  i. 

lina  judgment  was  rendered  before  that  act  was  amenaed  S9.  %.  5. 
at  the  next  acmotu(b)    I  have  had  some  doubts,  indeed,  (6)  si^ev. 
m  whitt  manner  the  plaintiff  ought  to  have  declared,  upon  ^^"^^  "^  ^^'''' 
this  uncommon  obligation,  which  I  incline  to  think  a  coHa- 
teral,  and  not  a  joint  bond;  and  though,  perhaps,  upon  a 
demurrer,  the  declanttion  mig^t  have  been  considered  as 
finlty,  yet,  as  no  excepuon  was  then  taken  to  it,  I  think 
Ae  error  in  demanding  the  penalty  (if  it  be  an  error)  is 
msed  by  the  statute  of  jeofieiib.  The  evidence  was,  I  think, 

*  Note  bj  the  Reporter  It  has  linee  been  decided,  on  argaraent,  in  ihc 
•Me  of  M*Rmj,  Brawn^  4^«d,  1811,  that  interest  on  costt  could  not 
yroperij  be  allowed,  ander  the  above-mentioned  act  of  1803.  In  this  case, 
the  point  was  not  made  in  argument,  and  ai>peart  to  hare  bee«  Miietd  br 
Jodfe  TtrevBR  obIt. 
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April,      unexceptionable,  and  very  properly  admitted*     Upon  the 

>s^^>r>^^    whole,  I  think  the  judgment  ought  to  be  affirmed;  aldiough 

Atwcii'a  Ad-  a  skilful  pleader  might  perhaps  have  puzzled  the  plaintiff's 

roimnrHtors  *  ... 

V.  counsel,  and  the  Court,  by  a  judicious  and  well-timed  de- 

%  fence.  I  believe  and  hope  the  jusUce  of  the  case  has  been 
obtained;  and,  thinking  so,  I  am  unwilling  to  reverse  a 
judgment  when  I  cannot  satisfactorily  point  out  an  error* 

Judge  Roane.      The   bond  stated  in  the  declaration, 
was  undoubtedly  the  bond  of  Atwell;  and  thaty  as  well  in 
relation  to  the  penal  part  thereof,  as  the  condition.  Stronger 
words  could  not  have  been  used  by  him  to  testify  his 
willingness   to  be  bound  thereby,  and  the  writing  com 
taining  the  same    is  sealed  and  delivered  by  him.      A 
contrary  decision  would  go  the  full  length,  therefore,  of 
affirming  that  an  obligor  cannot  adopt,  by  reference,  (by 
'SLuy  words  whatsoever,)  a  previous  obligation,  as  his  obli- 
gation, and  become  a  party  thereto;  a  position  which  is  en- 
tirely interdicted  by  the  rules  of  law,  which  regard  sub- 
stance, rather  than  the  forms  used,  in  relation  to  this  sub- 
ject.    But,  although  this  was  the  bond  of  Atxvell^  it  was  his 
joint  bond  merely.     The  expression  is,  *^  I  agree  to  jom  ia 
die  above  obligation,  and  to  be  the  security  of  J.  «9.,"  which 
expression  is  abundandy  satisfied  by  considering  it  as  a 
joint  bond,  and  there  is  nothing  therein  to  import  that  a  se* 
(c)  3  Wfuh.  veral  one  was  intended.  In  the  case  of  Harrison  v.  FeikLfa) 
it  is  said  by  one  of  the  Judges,  that  there  may  be  good 
reasons  with  an  obligor  to  prefer  a  joint  bond  to  a  joint 
and  several  one ;  such,  for  example,  as  those  resulting  from 
the  doctrine  of  survivorship.     In  5  Bac.  164.  it  is  said  that 
if  three  bind  themselves  in  a  bond  "  conjunctim^  et  quem* 
libet  eoruniy^  it  is  yet  only  a  joint  bond,  by  reason  of  the 
word  "  conjuncttm;^  and  that  the  word  **  quemlibet^  cannot 
make  it  several;   it  being  inserted  only  to  shew  more 
strongly  that  they  should  all  be  bound,  but  not  that  they 
should  be  severallif  bound.     This  case  is  infinitely  stronger 
than  the  case  at  bar,  in  which  there  are  no  words  whatever 
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hnpcMTting  or  seemiDg  to  import,  that  the  bond  should  be      April, 
several.  v^pv^^ 

Being  a  joint  bond,  therefore,  and  made  in  the  year  "^^Y^J^^tw^' 
1783,  it  is  of  the  very  substance  and  gist  of  the  action,  ▼• 

when  one  obligor  or  his  representatives  is  sued,  to  aver  in  ■ 
the.  declaration  that  that  obligor  survived  his  companion; 
for,  if  they  are  both  alive,  the  action  must  be  against  both; 
and,  if  his  companion  survived  him,  the  action  against 
his  representatives  is  gone  for  ever*  I  do  not  require  any 
particular  technical  form  of  words  in  the  declaration  to 
charge  this,  but  the  fact  roust  be  substantiaQy  stated :  it 
cannot  be  dispensed  with,  under  the  decisions  of  this  Court, 
which  are  too  numerous  and  too  well  known  to  the  bar 
to  be  particularly  mentioned.  Let  us  see  whether  any 
tiling  like  a  positive  averment  is  contained .  in  the  declara- 
tion before  us.  There  is  an  averment  **  t/iat  neither  the 
said  y.  S*-  or  any  representative  of  his*^  has  paid  the  debt. 
This,  at  most,  only  charges,  by  implication,  that  J*  S.  was 
dead  and  had  a  representative :  it  does  not,  however,  come 
up  to  the  point  of  stating  that  he  died  in  the  life'time  of 
JtxvelL  It  therefore  avers  nothing,  to  give  the  action 
against  AtxvelPs  representatives.  Ag^n,  it  is  stated  in  the 
breach,  that  the  said  ^^  Atwelly  against  whom  right  of  action 
accrued  under  the  premises^^^  did  not  pay:  but  this  again 
does  not  come  up  to  the  desideratum :  it  not  only  states  an 
inference  in  law^  instead  of  the  averment  of  the  necessary 
fict;  but  that  inference  may  have  arisen  in  the  mind  of  the 
drawer  of  the  declaration,  from  a  misapprehension  of  the 
purport  of  the  bond ;  in  consequence  (perhaps)  of  his  erro- 
neously taking  it  to  be  a  several  bond,  as  well  as  a  joint  one. 
It  is  not  the  province  of  a  plaintiff  to  state  merely  the  infe- 
Fences  of  law  in  his  declaration,  but  those  ^ct5  also  on  which 
Ciiey  are  founded,  and  which  form  the  foundation  of  hisclaim4 
This  declaration  then  is  radically  defective   in  substance ; 
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April,     and  I  regret  to  say  that  the  judgment  of  the  Diatria 
1810.  ^    CQurt  must^  on  this  ground,  be  reversed.* 

Judge  Fleming  entertained  doubts  whether  die  judg- 
ment was  right  or  wrong;  but  said  it  was  always  a  rule 
with  him  in  such  cases  to  affirm  it*  H/t  dierefere  concurred 
with  Judge  Tucker;  and,  by  a  majcriiy  of  the  Court,  tfie 
judgment  was  affirmed. 

*  After  this  ease  vat  decided,  Jadge  Roanb  stated^  ai  a  eiresmstiAAft 
sbewbgtheimporUiieeofthereqiiiaKeaTermentmtbedeelaration,  that  ui 
the  eafe  of  AtweWt  Adnfrt  v.  MUm^  deeided  m  this  Court  {vide  ^  HM  M. 
tSS.)  apon  a  eorenant  id  vhieh  the  tame  parUee  abofve  named  {AtweU  uA 
Smith)  were  joined,  it  was  stated,  hf  way  of  impUcationf  in  the  deelaratioii, 
thst  Smith  sonrired  AtweU  /  whereas,  in  the  present  case,  it  b  said  to  be  im- 
plied from  the  statement  made  in  thit  deelaration,that  AtweU  sorfived  Smith  f 
and  that  he  believed,  jod^ent  was  rendered  in  that  ease  ao^ordingly ! 
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Dilliard  against  Tomlinson  and  others; 
And  Wyatt,  Administrator  of  Curtis,  against  Muse 
and  Wife  and  Kemp. 

THESE  two  causes  were  argued  together,  on  the  main     i.  It  u  nov 
subject  of  controversy;  (viz,  whether  the  decision  of  this  Se  miiAcrSf 
Court  in   Tomlinson  v.  Dilliard,  3  Cally  120.  should  be  5?ed  SS^ute! 
reconsidered,  and  confirmed  or  rescinded;)  though  several  J^^^^owoaJI-* x 
other  distinct  points  occurred  in  each  case.  |793,   (when 


The  cause  of  Tomlinson  v.  Dilliard  having  been  "  re-  ^^  ^J^^ 

^  took     effect,) 

manded  to  the  High  Court  of  Chancery,  for  accounts  to  be  and  the  tid  of 
taken,  and  further  proceedings  to  be  had  thereiui  according  (vhen  the  act 
to  the  principles  of  that  decbion,*'  was,  in   conformity  to  the   dlitriiia- 

tkm  of  anhe- 
Meathed  personal  estate,"  was  passed,)  or  anr  of  her  issae,  hy  a  person  other  than  the 
fiuher,  was  not  entiUed  to  any  part  of  soeh  infantas  pergonal  estate  derired  immediatebf  from 
the  father, 

3.  Bat  the  lav  was  otherwise  relatire  to  the  property  of  an  infant  who  died  intestate, 
between  the  1st  ofJanuarxf,  17t7,  (when  the  actaor  1785  took  effect,)  and  the  Utof  October, 
1793;  the  distribution  during  that  interval  being  regulated  by  the  acts  of  1785,  e.  61.  anc) 

3*  Keither  was  the  mother,  or  her  issue,  as  shore  mentioned,  excluded,  where  the  pro- 
perty was  derived,  not  immediately,  but  by  intervening  encceomn,  firom  the  fiuher. 

4.  An  executor  or  administrator,  hiring  stares  belongine  to  the  estate  of  his  testator  or 
intestate,  ought  not  to  he  charged  with  interest  on  such  hire  from  the  dtw  it  became  due; 
(no  proof  appearing  that  it  was  then  eolleeted,  or  that  interestyrofn  that  aay  was  received 
vpon  it;)  hut  a  reasonable  time,  to  eoUect  and  apply  the  money,  should  be  allowed  before 
tte  eommeneeroent  of  interest. 

5.  In  such  case,  no  intereot  ought  to  he  charged  where  the  right  to  the  slaves  was  in  dis- 
pute, and  it  was  doubtful  totpAam  the  money,  when  collected,  should  be  paid;  no  proof  appear- 
ing thsU  the  executor  or  administrator  received  any  interest,  or  made  any  profit. 

6.  Prior  to  the  1st  of  Mayp  1804^  (when  the  act «  concerning  the  proceedinn  in  the  Courts 
ofChaneery,  and  Ibr  other  purposes,**  took  efeet,  see  S  iiev»  Coile,  p.dO.)  the  Courts  of  Chan- 
very,  on  debts  not  bearing  intereet  in  temu,  eonid  not  grant  interest  subsequent  to  the  datr 
of  Uie  decree.    «*«  See  J}ean$  v.  Seriba,  S  Call,  41 5. 

7.  The  pr^9  of  the  estate  of  an  infant  dymg  intestate,  (inoloding  the  »ncr0a«e  of  slaves,) 
acenung  to  siidi  infant  in  bis  or  her  life-time,  but  not  applied  to  his  or  her  use,  or  other- 
wise lawfully  disposed  o^  ought  to  go  to  the  person,  or  persons,  inheriting  such  estatf> 
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the  act  of  aasemUy,  sent  to  the  Superior  Court  of  Chancery 
for  the  District  of  Williamsburgh;  which  Court  thereupon 
decreed  **  that  the  defendant  George  DilUard  deliver  to  the 
plaintiffs  all  the  slaves  of  Benjamin  Edioe  Tomlinson^  the 
infant  intestate^  which  came  to  him  from  Benjamin  Tom^ 
Unson  his  iather,  and  account  for  their  profits;  that  he  also 
account  with  the  plaintiffs  for  the  other  personal  estate 
which  came  to  the  said  intestate  in  the  same  manner,  and 
pay  what  shall  be  due  thereon;  which  several  accounts  were 
directed  to  be  taken  by  a  commissioner,  who  reported  a 
balance  due  from  the  defendant  on  the  1st  of  January^ 
1802,  of  210i!.  Ss.  6d.  consisting  of  195/.  AfS.  3d.  principal^ 
(being  all  (except  4/.  2s.  2d.)  for  the  hire  of  slaves,)  and 
15/.  Is.  Id.  interest;  as  per  statement  annexed,  in  which 
the  interest  was  charged,  on  the  sums  which  annually 
became  dncy/rom  the  1st  day  of  July  in  each  year. 

The  defendant  excepted  to  the  report  for  the  following 
reasons: 

1.  "  That  the  hires  of  the  several  slaves  are  extended  at 
too  high  a  price,  the  said  slaves  being  by  no  means  worth 
so  much ; 

2.  ^^  That  interest  is  charged  on  the  amount  of  the  hire 
of  the  slaves;  which  ought  not  to  be;  for  the  hire  of  slaves, 
and  the  rent  of  lands,  is  always  given  in  lieu  of  in- 
terest; 

3*  ^^  That  the  defendant  is  not  allowed  a  sufficient  sum 
for  maintenance  of  the  slaves;  the  maintenance  of  which 
forms  an  item  of  credit  in  the  said  report. 

The  Chancellor,  on  the  26th  of  July^  1803,  disallowed 
the  exceptions,  and,  confirming  the  report,  decreed  that  the 
defendant  pay  unto  the  plaintiffs  the  sum  of  210L  5s.  6d. 
with  interest  on  195/.  4^.  5d.  part  thereof,  at  the  rate  of  6 
per  centum  per  annum)  from  the  first  day  of  January j  1802, 
^^  till  paid;''^  and  their  costs  in  the  Courts  of  Appeals  |uid 
Chancery:  to  which  decree,  on  the  petition  of  the  defend- 
ant, a  writ  of  supersedeas  was  awarded  by  this  Court. 
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In  the  case  of  Wyatt^  Administrator  of  Curtis,  the  bill     A^rii-, 

•^  ^  '  1810. 

(originally  filed  in  the  late  High  Court  of  Chancery,  on    s^^^>r^s^ 
behalf  of  Charles  Curtis^  of  the  County  of  Middlesex^  and  his      l>»i'iard 
infant  daughter* JS/f^a^^M,  against  Peter  Kemp^  executor,   TomiinEon. . 

\VvRtt  ^ 

and    Harriet  Murray^  only  surviving  child  of   William         v. 
Murray^  stated,  that,  about  the  beginning  of  the  year       W\il^ 
178r,  the  said  William  Murray  died,  leaving  a  widow,  ' 

Mrs.  Anne  Murrayy  and  three  daughters,  Mary  Anne^ 
Harriet^  and  Fanny;  that  he  left  a  will,  whereby  he  dispo* 
sed  of  his  lands,  slaves  and  personal  estate  aniong  his  said 
three  daughters;  that  the  widow,  in  due  form  of  law,  re- 
Bounced  all  benefit  from  the  said  will,  and,  some  time  after, 
married  the  plainti£f  Charles  Curtis^  by  whom  she  had  three 
children,  Christopher  and  Joanna  Curtis^  and  the  plaintiff 
Elizabeth;  that,  in  March  1793,  Mary  Anne  Murray^  one 
of  die  daughters,  died  tmder  age^  unmarried^  and  intestate^ 
leaving  next  of  kin  her  mother  and  two  sisters  aforesaid, 
and  her  half  brother  and  half  sister  Christopher  and  Joan* 
9ia;that  the  said  Joanna  Curtis  died  in  July  following; 
that  the  flaXn^S  Elizabeth  was  bom  some  time  before  the 
noonth  of  Aprils  1795,  at  which  time  the  said  Fanny  Mur* 
ray  died,  an  infant^  unmarried  and  intestate;  that,  in  the 
same  month,  and  after  the  death  of  the  said  Fanny,  Chris* 
topher  purtis  died;  and  that  Anne,  the  wife  of  the  plaintiff 
Charles,  died  in  August  following* 

The  phantifis  contended  thalt,  on  the  death  of  Mjrif 
Anne  Murray,  Charles  Curtis,  in  right  of  his  wife  became 
entitled  to  l-4th  of  the  slaves  and  other  personal  property 
of  the  said  Mary  Anne;  that  another  one  fourth  vested  in 
Fanny  Murray  ;^^t  Harriet  Murray  became  also  endded 
to  one  fourth;. and  the  remaining  one  fourth  vested  in  Chris* 
tQpher  and  Joanna  Curtis,  in  equal  shares;  that,  on  the 
death  of  Joanna,  her  share  vested  in  her  father;  that,  on 
the  death  of  Fanny  Murray,  one  third  of  her  slaves  and 
personal  estate  vested  in  Charles  Curtis,  in  right  of  his 
wife;  one  third  in  Harriet  Murray;  find  the  remaining  one 
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April,     third  in  the  plaintiff  Elizabeth  and  Christopher  her  brodier, 
\^^^>r^^    in  equal  moieties;  and  that^  on  the  death  of  Christopher^ 
Diiiiard      his  share  both  of  the  estate  of  Mary  Anne  and   Harriet 
Tomiinftoo.    vested  also  in  his  father*     They  submitted  their  case  to  the 
ft  Court,  and  prayed  a  decree  according  to  their  rights* 

Wfe"*  The  defendants,  by  their  several  answers^  admitted  the 

""—""■—*  truth  of  the  allegations  in  the  bill;  whereupon  the  Chan- 
cellor decreed^  that,  as  to  the  real  estate,  the  bill  be  dismiss- 
cd;  but,  as  to  the  personal^  that  the  defendant  Peter  Kemp 
do  render  an  account  of  his  administration  before  Cona- 
missioncrs,  and  deliver  and  pay  to  the  plaintiff,  Charles  Cur- 
iisy  one  half  ot  the^  slaves  and  other  personal  estate  of 
Mary  Anne  Murray y  and  four  equal  seventh  puts  of  the 
slaves  and  other  personal  estate  of  Fanny  Murray;  and  to 
the  plaintiff  Elizabeth  Curtis^  one  equal  seventh  part  of  the 
said  slaves  and  other  personal  estate  of  the  said  Fanny 
Murray. 

The  decision  of  the  Court  of  Appeals  in  the  caM  of 
Tomlinson  v.  Diiiiard  having  taken  place  subsequently  to 
this  decree,  Thomas  Muse^  and  Harriet  his  wife  (formerly 
Harriet  Murray)  and  Peter  Kemp  preferred  a  l^U  of  rc« 
view;  beihg  advised  that  the  original  bill  ought  to  have 
been  entirely  dismissed,  ^^  because,  according  to  the  sta- 
tute of  distributions,  the  mother  of  die  said  Mary  Anne 
and  Fanny  (who  died  infants  and  unmarried)  and  the  chiU 
dreiji  of  their  said  mother  by  a  second  husband^  were  ex- 
pressly excluded  from  any  share  of  the  property  which 
they  derived  from  their  father i^  to  which  bill  of  review 
the  defendants  demurred,  and  die  plaintiffs  joined  in  de* 
murren  The  Chancellor,  on  argument,  overruling  the  de- 
murrer, reversed  his  former  decree  in  toto^  and  dismissed 
the  original  bill  with  costs ;  whereupon  an  appeal  was  takea 
by  Charles  Curtis  and  Elizabeth  Curtis;  which  literwards 
abated  by  the  death  of  the  former,  and  was  revived  in  th6 
name  of  Peter  Wyatt^  his  administrator* 

Seorge  K.  Taylor^  Wickham  and  Randolph^  for  the  ap«' 
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pfliftDts,  contended  that  the  opinion  of  this  Court,  formerly  April, 
expressed  in  the  case  of  Tomlinson  v.  Dilliardj  was  erro- 
neous, and  might  yet  be  retracted;  the  decree  of  the  Court 
of  Chancery  having  been  interlocutory  only.  The  two  ap- 
peals now  in  question,  and  several  others,  had  been  brought 
op  for  the  express  purpose  of  having  the  point  reconsi- 
dered; the  public  mind  being  generally  dissatisfied,  and  the  ■ 
law  not  considered  as  settled  by  a  single  decision,  concern- 
ing the  propriety  of  which  so  great  a  diversity  of  opinion 
existed. 

HayyNicholasy  Warden  and  CaU^  for  tlhe  appellees,  contro- 
verted these  positions;  insisting  that  this  subject,  having 
'   been  ^^c/^^e/,  ought  not  again  to   be  discussed;  and  if  dis« 
cussed,  ought  to  be  decided  precisely  as  before. 

The  argument  on  both  sides  was  supported  with  great 
teal  Md  ability,  during  the  9th,  10th,  11th,  13th  and  14th 
days  of  Marchy  1809;  but  a  small  part  only  can  be  compre- 
hended within  the  limits  of  this  work. 

I.  In  support  of  the  first  point,  (viz.  that  this  Court 
had  erred  in  the  case  of  Tomlinson  v.  Dilliardy)  it  was  said 
that  the  intention  of  the  legislature  in  the  27th  section  of 
^tkc  act  of  distributionsfa)  could  not  have  been  to  adopt,  as  (a)  t  jr#v. 
to  personal  estate,  the  5th  and  6th  sections  of  the  act  to  re« 
duce  into  one  the  several  acts  directing  the  course  of  de- 
scents; those  sections  b^ing  provisosj  and  containing  terms 
properly  applicable  to  real  estate  exclusively ;  such  as  the 
words  ^^ purchase  or  descent j^*  ^^  dower  and  curtesy. ^^  An  in- 
fant cannot  take  personal  estate  by  purchase  or  descent  from 
£ither  or  mother.  If  the  clause  be  taken  at  all,  it  nnist  be 
taken  altogether.  If  so,  there  must  be  dower  or  curtesy  m 
the  personal  estate;  which  would  be  absurd. 

Suppose  the  words  donation^  grant,  last  will  and  testa- 
ment^ and  intestacy,  substituted  in  their  proper  places  in 
diDse  provisos,  so  as  to  make  them  apply  to  personal  estate; 
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Still  the  effect,  as  to  the  clause  relating  to  property  derivei 
from  the  mother^  would  be  nugatory ;  since,  by  the  mar<p> 
riage,  all  the  wife^a  goods  and  chattck  belong  to  the  hu6» 
band* 

In  the  commencement  of  the  37th  section  aforesaid,  the 
legislature  was  extending  privileges  to  the  widow  to  which 
she  was  not  before  entided;  yet,  by  this  construction,  the 
concluding  part  is  to  deprive  her  of  the  whole,  in  case  of 
the  death  of  her  child. 

Again ;  the  difficulty  of  appl}ring  the  principle  of  prefer* 
ring  the  blood  of  the  first  purchaser  to  the  case  of  chattels 
is  extreme;  since,  in  every  case,  it  would  be  necessary  to 
ascertain  whether  sheep,  hogs,  or  other  things  of  a  fluctua- 
ting and  transitory  nature,  Were  derived  from  the  father  or 
mother* 

A  construction  big  with  so  many  difficulties,  inconve- 
niences and  absurdities,  ought  to  be  avoided  if  possible,  and 
the  Court  should  be  astute  to  get  rid  of  them.  This  may  be 
done  either  by  construii^g  the  provisos  in  the  act  of  descents 
as  applying  to  the  subject  matter  only;  (which  is  lands;) 
or  by  rejecting  them  as  to  personal  estate^  on  account  of 
the  absurd  consequences  which  would  otherwise  result;(a) 
or,  thirdly,  by  construing  the  two  acts  (which  both  passed  at 
the  same  session)  as  one  instrument,  and  transposing  the 
sentences  so  as  to  connect  them  properly,  and  make  their 
meaning  consistent  and  rationaL 

With  respect  to  authorities,  Cutchin  v.  Wilkinson^  1  CaU^ 
1.  was  relied  upon  as  in  conflict  with  Tomlinson  v.  DiA 
Uardj  and  deciding  substantially  the  same  quesUon.  If  the 
point  was  not  argued  in  that  case,  it  must  have  been  be- 
cause the  members  of  the  bar  thought  it  too  plain  for  ar- 
gument. 

To  shew  the  power  of  the  Courts  to  correct  the  phra- 
seology of  laws,  by  restraining,  enlarging,  or  modifying 
general  words  for  the  purpose  of  meeting  the  intention  of 
the  legislature.  Brown  v.  Turbervilky  2  Cally  395.  was  cited 
^  a  strong  case;  also  Martin  v.  Ford^  5  T.  H.  103.  Wil-^ 
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JkoHS  V.  Pritchard^  4,  T.  R.  fU  and  JRex  v.  Fiti^  3  Burr.     Aiiril, 


1338.  Lord  MoHsfieUPs  observations. 

The  counsel  on  the  other  side  observed  that  all  these  ar- 
guments  relate  to  the  policy  of  the  law,  or  what  it  ought  to 
be  ;  not  to  the  meaning  of  the  law,  or  what  it  is*  The  words 
^f  the  statute  are  certainly  in  favour  of  the  construction 
vre  contend  for :  and  quoties  in  verbis  nulla  ambiguitas^  ibi 
nulla  constructio  contra  verba  fienda  est.  On  an  appeal  to 
the  common  sense  of  mankind  999  out  of  1000  would  be 
of  opinion  that  the  legislature  intended  what  they  said. 
.  Neither  does  that  construction  lead  to  the  absurd  conse^^ 
quences  imagined.  Why  should  the  words  curtesy y  dower ^ 
&c.  be  interpolated  as  to  personal  property,  when  such 
word^  are  altogether  unnecessary,  and  would  be  absurd  ^ 
And,  as  to  the  incongruity  of  extending  and  diminishing 
the  rights  of  the  widow  in  the  same  section,  there  is  ^none: 
her  rights  are  extended  in  one  respect,  and  diminished  in 
another,  so  as  to  put  them  on  a  reasonable  footing. 
.  The  want  of  reciprocity  in  the  provisions  of  the  act 
proves  nothing:  for,  in  law  generally^  the  rights  of^msband 
and  wife  are  not  reciprocal :  yet  the  Courts  must  obey  the 
law.  Nor  should  the  decision  of  the  question  be  affected 
by  the  difficulty  of  identifying  the  property;  since  greater 
diflkulQr  often  occurs  in  cases  of  executory  devises*  of  per- 
iooal  estate.  The  tenant  for  life  takes  and  uses  it  at  plea« 
S^re ;  and,  after  his  death,  if  he  lives  a  hundred  years,  the 
identity  must  be  proved. 

.  .  IL  As  to  the  second  point;  that  the  opinion  heretofore 
expressed  did  not  preclude  the  Court  from  reconsidering 
the  subject;  the  counsel  for  the  appellants  admitted  the 
general  rule  that  a  final  decision,  by  any  Court  of  compe- 
tent jurisdiction  within  the  Commonwealth,  (not  appealed 
fr^m  or  reversed,)  is  a  bar  as  to  the  same  point.  This 
principle  is  universal;  and  does  not  apply  to  the  Court  of 
Appeals  only*  On  a  scire  facias  or  action  of  debt  oh  a 
Judgment,  the  original  judgment  li  not  examinable.    So, 
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AvRiL*     when  this  Court  sdecides  on  a  final  decree*  its  decree  i» 

1810.  • 

\^^>rs^  Jinal:h\jX  die  case  is  otherwise  where  it  decides  on  ttt 

Diliiard      interlocutory  decree:  in  that  case,  this  Court  stands  in  the 

Tomiinson.   place  of  the  Chancellor,  and  is  clothed  with  all  bis  privi* 

^l^      lcges«    At  common  law  no  appeal  lies  from  a  judgment  not 

^Wtfi'*^    final:  but  not  so  in  Chancery.    This  Court  is  authori^di 

■       ■  by  the  act  of  assembly  to  take  cognisance  g€  interloGutorjT 

decrees,  which  the  Chancellor  can  alter  whenever  he  pleases* 

JHe  has  power  to  revise  them;  why  not  then  this  Courtf 

Suppose  a  plain  case  of  mistake;  a  receipt  lost,  and  after^ 

wards  found.    The  Chancellor  would  surely  have  a  right 

to  alter  his  interlocutory  decree  according  to  the  document 

so  found.    When  the  Court  of  Appeals  has  decided  on 

an  interlocutory  decree,  the  cause  is  not  ended^  though  it 

goes  off  die  docket  here;  for  either  party,  at  pleasure,  may 

brmg  it  here  again.     Though  a  new  appeal  bond  is  gtven^ 

the  whole  record  is  sent  up,  and  the  whole  case  is  before  the 

Court. 

The  decision,  therefore,  in  Tomiinson  v.  Diliiard^  being 
interlocutory^  does  not  operate  as  a  bar  to  a  diftreftt  de- 
cision at  this  dme. 

Neither  is  it  a  binding  precedent.    The  Court,  it  is  tnie^ 

ought  not  to  retract  its  decisions,  except  on  such  grave  and 

weighty  grounds  as  apply  to  this  case^     But  those  decisions 

ou^t  not  to  be  irrepealable  and  irreversible,  however  er« 

roneous.     This  Court  must  be  ccMiscioiis  of  not  being 

exempt  from  the  lot  of  humanity;  and  the  country  would 

be  better  satisfied,  if  it  should  pursue  the  course  of  correc^^ 

ing  its  decrees  when  discovered  to  be  certainly  wrong.    In 

(flj  I  Caii,  I.  the  cases  of  Cutchiny.  WilkinBony{a)  The  Commonwealth  v* 

(*)    3  CaU,  Beaumarchais^(b)   Barnet  v.  DarniMey{c)  and  Murrmy  v» 

413.  ^   ^'^  CarrottCy  Costars  and  Co.{d)  the  decisions  were  reooosider* 

(d)  M  s.       ed  at  subsequent   terms,   and  not  regarded  as  Undmg' 

precedents.^ 

> 

*  Note.    It  does  not  appear  from  the  rtport$d  «Btee»  1>mt  from  the  Ortht^ 
b0^,  that  thii  obsetTation  was  corrects 
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r  On  the  odier  tide  it  was  urged  that,  according  to  this  ^l^^* 
-doctrine)  the  deckions  of  thia  Court  would  be  perpetually 
floetuatiBgs  imd  great  mischiefs  would  arise  from  the  un- 
certainty of  the  law.  This  subject  has  been  discussed  be- 
tween diese  very  parties;  and  Tomlinson  is  now  in  posses- 
alon  of  the  property  under  the  decree  of  this  Court. 
Nothing  was  said  in  the  petition  for  the  supersedeas  about  -— ^•— - 
brtagtog  the  merits  of  the  cuse  on  the  main  point  into  con- 
troversy again.  The  decision  excited  universal  attention, 
and  was  generally  acquiesced  in*  A  vast  deal  of  property 
must  chai^  its  owners  if  that  decision  be  now  reversed; 
and,  after  all,  a  future  Court  might  reverse  the  reversing 
decision* 

Cases  may,  indeed,  be  reargued,  during  the  same  term, 
or  afterwards,  before  the  opinion  of  the  Court  is  fnaihf  en- 
tered* But  precedents  when  once  established  are  obligatory 
npoaU^  Court.  The  general  assembly,  by  the  act  *^  eon- 
cenung  the  distribution  of  unbequeathed  personal  estate,^ 
pasaed  January  23, 1803,(a)  shewed  that  they  considered  (a")  %  Bern. 
ihe  case  of  Tomlinssn  v.  DiUiard  as  a  binding  authority  as  ^^*  ^^ 
ID  past  cases,  and  not  to  be  shaken  but  by  a  legislative  act. 
They  therefore  passed  a  prospective  law  to  provide  for 
^^Mrr  cases  oaly* 

The  Ccmrt  should  pause  before  it  establish  a  principle 
i^ich  w^uUl  detract  from  the  solemnity  of  its  own  decisions. 
If  the  gentlemen  succeed  in  what  they  contend  for,  the  ques- 
taois,  instead  of  bemg  more  at  rest,  will  be  more  unsetded. 
There  behig  two  opposite  decisions  of  thb  tribunal,  who  is 
to  dedde  which  is  to  prevail  ?  Would  we  be  precluded 
from  applying  for  a  rehearing?  We  should  have  a  better 
r^g^  than  diey  had;  unce  the  circumstance  of  two  conflict- 
ing dscisioas  would  be  in  our  favour. 

That  this  was  an  interhtutory  decree  does  not  vary  the  « 
qocata^n*    It  is  admitted  that  interlocutory  decrees  not 
4icted  $ipm  by  thisCourt  are  always  under  the  control  of  the 
Chancellor  until  his  final  decree.    But  why  was  an  appeal 
allowed  to  this  Court  if  not  ta  setde  the  frincipk  f    Is  liot 
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the  decision  here  on  an  interlocutory  decree  equaBy  scdeno 

as  on  any  other?     Can  the  Chancellor,  after  an  affirmance 

Diiibrd     by  the  Court  of  Appeals  of  such  a  decree,  t^er  it?    No: 

Toiniinion.   it  is  obligatory  on  hinij  as  well  as  on  all  other  persons.    A 

^7^^^      contrary  doctrine  would  make  thb  Court  merely  assistant 

'^Sj^r*"**    ^o  ^^^  Chancellor,  and  produce  perpetual  litigation.    A  bill 

«^^_.    of  review  for  matter  of  law  would  lie  to  a  decree  of  this 

Court;  and,  if  refused  by  the  Chancellor,  an  appeal  might 

be  taken,  and  the  whole  matter  gone  over  again.     This 

practice  would   be    intolerably    burthensome.     When    a ' 

decree  has  been  affirmed,  the  money  paid  and  properly- 

charged,  a  reversal  would  have  terrible  e£fects.     In  this 

case,  the  Court  decided  the  title  to  be  with  Tomlinson:  yet^ 

after  all,  it  is  attempted  to  take  it  from  himj  even  though 

he  may  have  sold  the  property. 

So  much  upon  principle:  now  for  authorities.  BampfieU 
fa)  CoUet'i  v.  Popham^{a^  Lord  Peterborough  v.  Germain^(b)  Le  Guen 
c^.  p^  r*"*^  V.  G(7i^frA?tfwr,(c)  and  Hartshome,  Shirielander^  &  Co.  v. 
^iw  t'fl*  28?*  •^^^f^'^C^  are  strong  cases  in  our  favour.  The  same 
(j)  jf»A»w^  principle,  that  decisions  of  the  Supreme  Court  ought  not  to 
(if)  s  Johnt.  be-disturbed,  is  recognised  in  White  v.  Atkinson^{e)  which 
554.  was  a  case  of  an  interlocutory  decree.     Ip  ^ice  v.  Camp^ 

U)  MS.  beU^{f)  an  error  of  inserting  current  money,  instead  of 
sterlings  was  overlooked  by  this  Court,  and  afterwards  cor- 
rected by  the  Chancellor:  on  appeal,  this  Court  (notwkh^ 
standing  justice  required  the  correction  of  the  error)  said 
the  Chancellor  had  no  power  to  correct  it ;  the  decree  of 
this  Court  being  final  and  obligatory  as  fate.  Tripleti  v. 
(f )  MS.        Vunlop(g)  was  a  case  to  the  same  effect.^ 

In  reply,  the  cases  cited  were  commented  upon,  and  aaid 
not  to  support  the  doctrine  contended  for.  Bampfield  vw 
Popham  shews  that  cases  may  occur  in  which  former  de« 
cisions  of  the  Supreme  Court  might  be  changed ;  thougH 
Q)  C9lW»  diat  case  was  not  such  a  one.  Woodman  v.  Willoughbyy(aiy 
is  to  the  same  purport.  Lord  Peterborough  v.  Germairi 
does  not  apply,    f^  Guen  v.  Gouverneur  would  have  been 
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decided  by  this  Court  as  it  was  in  New^Tork;  but  is  only  a 
decision  upon  the  common  point  that  the  Chancellor  had 
not  a  right  to  take  up  a  question  which  might  have  been 
brought  before  a  Court  of  common  law.  Hartshorne^  &fc. 
V.  Steght  was  as  erroneous  a  decision  as  ever  was  made : 
and,  moreover,  being  a  common  law  case,  does  not  apply  to  Miwe  and 
thts^  which  is  an  eqitity  case.  White  v«  Atkinson  only  ■ 
shews  that  the  Chancellor  cannot  alter  his  interlocutory 
decree  on  the  same  evidence^  after  this  Court  has  affirmed  it. 
And  in  Price  v.  Campbell  the  error  was  acquiesced  in ;  the 
counsel  having  failed  to  except  to  the  report.  The  Court, 
tiierefore,  refused  to  give  relief,  in  obedience  to  the  maxim 
**  volenti  non  Jit  injuria*^ 

The  following  additional  points  were  made  on  behalf  of 
the  appellant  Dilltard;  besides  those  stated  in  the  excep- 
tions to  the  Commissioner's  report. 

1.  That  the  estate  of  the  infcmt  had  not  been  divided,  but 
diat  of  the  father  only. 

2.  A  number  of  negro  children  had  been  bom  in  the 
estate;  some  di  whose  births  must  have  been  aftef  the 
death  of  the  father:  yet  these  had  been  considered  as  be- 
longing to  the  father,  and  derived  to  the  infant  from  him. 

3.  So,  also,  the  profits  of  the  real  estate  accruing  after 
tbe  death  of  the  father,  though  belonging  to  the  infant  in 
hia  own  right,  had  been  considered  as  part  oi  tlie  personal 
estate  of  the  father* 

On  the  other  side  it  was  said  that  no  proof  appeared  of 
the  infant's  having  any  property  not  derived  from  his  fa- 
ther; that  the  increase  of  the  negroes  had  been  properly 
disposed  of,  according  to  the  ordinary  rule  of  ^"^  partus  se* 
quitur  ventrem  ;"  and  that  the  profits  regularly  went  to  the 
,  perMKi  entitled  to  the  estate  generally. 

The  counsel  for  Wyatt^  AdrtCr  of  Curtis^  v.  Muse  and 

Wifty  contended  that,  even  if  they  were  wrong  on  the 
YoL.  I.  B  b      ' 
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main  question,  the  Chancellor  bad  commilted  an  errnr  \% 
setting  aside  his  first  decree  in  toto;  for  it  was  clear,  thalf 
Mary  4nne  Murray  having  died  in  Marck^  1793,  btfort 
the  act  of  179'^  took  effect,*  (wh^ch  was  on  the  1st  of  Ckv 
toher^  1793,)  the  distribution  of  her  estate  was  governed 
by  the  acts  of  1785,  c.  60  and  c  6K;  according  to  whicbf 
her  mother  was  not  excluded  from  inheriting  a  share  of 
her  estate,  though  derived  from  her  fotker;  to  which  share^ 
(being  one-fourth  part,)  of  course,  Charks  Curtis^  in  rig^ 
of  his  wife,  became  entitled. 

2.  That  Joanna  Curtis  having  Jied  in  Jukf^  1793^ 
Charles  Curiisy  her  father,  became  entiUed,  in  his  ow^ 
right,  to  the  share  of  AJary  Anne  Murra^^  estate,  which 
had  fallen  to  the  said  Joanna;  being  one«eighth  part;  and, 

3«  On  the  death  of  Christopher  Curtis^  in  1795,  Charles 
Curtis,  in  like  manner,  became  entitled  to  the  said  Chris^o^ 
^Aer 'tfshare  being  one-eighth  of  the  sa  id  Mmy  Annexe  estate ; 
notwithstanding  the  act  of  I792,which  was  then  in  force,  but 
di'J  not  apply  against  him;  for,  thcmgh  the  estate  of  Marjf 
Anne  Murray  came  from  herfHheti  and  therefore  the  issue 
of  l)pr  mother  by  a  second  husband  were  by  that  act  eiKckt- 
ded  from  inheriting  i  yet  the  inheritance  had  frewusiy  fattm 
to  Christopher  Curtis;  atK)  Charks  Curtis  claimed  under  bim, 
not  under  Mary  Aone  Murray*  In  the  case  of  Blount  y» 
Gee^  MS.  it  was  settled,  that  an  eatate  which  did  not  come 
immediately  from  the  Jather^  though  it  might  mediakly^  was 
not  to  be  considered  as  restricted  froqi  going  to  the  hm^ 
ther^  or  her  relations. 

Ch  rles  6i/rri«,  therefore,  upon  the  whole,  was  ei^tkd  to 
one  half  of  the  personal  estate  of  Mary  Anne  Mmrray^  d^ 
ceased ;  and,  so  far^  the  first  decree  should  not  harre 
rescinded. 


•  «i  <  the  ciT  of  Pvni/iir.  Mumiy^  X  C<dfy  401.  Md 
ville,  8  Calif  390. 
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Tuesdtn/j  May^  1»  1810.     The  Judges  delivered  their 

#pItllOll8* 

Uilliard 

Judge  TtltKKit  pfMouQced  the  foUowing,  in  the  case  of  tomu'ntoo. 
DUBard  v,  TomUns^n.     This  h  the  very  same  case  which         ^^^ 
was  derided  in  thid  Court,  Oe^(?*rr  term,  1801,  and  is  re-     ^n!i«e*"^ 
ported  hi  S  Call^  105.  under  the  tide  of  TomHnson  v.  ZWA  — — — — 
Sard*    In  October^  1803,  a  petition  of  appeal  was  allowed 
b^  Ais  Court  on  errors  suggested  in  carrying  the  decree 
of  this  Court  into  execution.     In  the  statement  presented 
by  the  appellant's  counsel  it  Is  suggested  that  the  appeal  was 
prayed  for  and  allowed  by  the  Court;  not  only  on  account 
ef  die  alleged  errors  after  the  decree  of  this  Court  was 
renderoc},  bnt  for  the  pnrpose  of  inducing  ttus  Court  to  re* 
exmskkr  the  original  decree^  in  the  appeal^  upon  which  they 
have  already  decided,  upon  full  argument,  and  mature  coo* 
aidarauon,  as  appears  by  the  report  above  referred  to.      As 
I  bad  dot  the  honour  of  being  a  member  of  this  Court 
irifteo  i3m  petition  of  appeal  was  allowed,  I  must  rely  on 
die  appellant's  counsel  for  the  correctness  o{  this  statement* 

Whether  this  Court  hath  power,  upon  a  second  appeal 
made  in  die  same  cause,  to  reconsider  and  reverse  its 
fettner  dedsioti  upon  a  point  solemnly  debated  at  the  bar, 
and  with  no  less  solemnity  considered  and  decided  by  a 
yyr  court,  is  a  point  of  great  magnitude  and  importance 
to  the  Commonwealth.  If  it  hath  such  a  power,  (which  I 
strongly  incline  to  doubt,)  it  ought  not  to  be  exercised  bul 
upon  some  very  great  and  important  occasion  of  general  con* 
ccm  and  of  great  magnitude  to  the  parties.  1  he  number 
of  appeds  taken  upon  the  same  point  since  this  petition  of 
appeal  was  allowed,  is  evidence  of  the  inconvenience 
which  might  ensue  from  the  indulgence  of  such  a  practice; 
and  die  great  length  of  time  which  has  been  consumed  in  the 
disoussion  during  the  present  term,  (nearly  five  day  s^}  warns 
us  to  beware  of  the  consequences  which  might  ensue  from 
a  departure  from  that  principle  which  regards  the  decision 
of  this  Court  as  final  and  conclusive  between  the  parties 
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A7itiT.»     in  the  same  cause,  upon  any  point  which  shall  have  received 

\^  -^   a  full  discussion  at  the  bar,  and  die  mature  consideradon  o£ 

Diuiard      ^j^^  Couft.fa)     It  IS  Unnecessary  to  enlarge  further  upon 

Toniitisnn.    t^ig  previous  qucstlon  in  the  present  case,  because,  after  an 

'^f^^       attentive  perusal  and  consideration  of  the  arguments  bodi 

^WiiT^    of  the  bar  and  of  the  bench,  in  the  case  of  Tomlimon  v. 

Dilliard,  I  am  constrained  to  say,  **that  the  words  of  the 

Otrr/oTi  and  law  arc  too  plain  and  positive  to  adnnt  oi  doubt  or  con- 
Tn^^i/^'^M.  struction;*^  as  was  said  by  the  Court  in  their  decree  in  that 
^^'  case.     I  shall  therefore  proceed  to  consider  the  errors  alle- 

ged against  the  Chancellor's  decree,  after  the  decree  made 
in  this  Court. 

The  first  exception  to  the  Commissioner's  report  appears 
to  me  to  be  without  foundation.  The  second,  that  interest 
is  charged  upon  the  hire  of  the  slaves,  though  not  very 
important  in  amount  being  only  15/.  U.\d.  is  so  in  princi- 
ple. The  defendant  is  charged  with  interest  firom  the  very 
day  the  negroes'  hire  became  due;  whether  it  yf^TG  received 
by  him  or  not.  This  cannot  be  right:  for  it  presupposes  a  fact 
which  seldom  o^  never  happens  in  this  country  ;  that  a  debt 
is  always  punctually  paid  the  very  day  it  falls  due.  But, 
admit  it  were  received  on  the  day  it  became  due;  is 
an  administrator  chargeable  with  money  received  even 
upon  a  bond  or  mortgage,  if  there  be  no  person  authorized 
to  receive  it  from  him  f  Suppose  a  creditor  out  of  the 
state,  without  any  known  attorney  or  agent  within  it;  b  the 
administrator  chargeable  with  interest  on  the  money  in  his 
hands  which  he  has  no  means  of  paying  away  I  Suppose^ 
also,  that  the  distributees  are  infants  who  have  no  guardian 
assigned  them;  is  the  administrator  to  pay  interest  until 
they  have  a  guardian,  or  come  of  age  ?  Suppose,  as  in  die 
present  case,  he  knows  not  to  whom  he  is  by  law  bound  to 
make  payment ;  shall  he  be  charged  with  interest,  until  the 
question  shall  be  decided  by  this  tribunal?  Lord  Ch. 
Loughborough^  in  the  case  of  Creuze  v.  Hunter^  says,  **  I 
always  understood  the  constant  course  of  the  Court  was^ 
that  debts  carrying  interest  had  interest  computed  by  the 
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report  to  the  time  of  actual  payment;   but  simple  contract  ^7^*1^* 

debtty  not  carr>  ing  interest  had  no  interest,  computed  by  the  s^^  '^^ 

Master.''  He  then  ahks,.'^  Does  any  one  remember  an  in-  '  ^ 

stance  of  the  Master^s  computing  interest  on  such  debts  as,  Tomimsoay 

on  his  report,  do  not  carry  interest  V\oi)  What  is  the  hire  of  t 

a  slave  but  a  simple  contract  debt  arising  from  the  labour  of  y^^^ 


the  slave?  If  so,  is  it  not  within  the  rulf  thus  emphatically 
recognised,  as  the  constant  course  of  the  Court  of  Chancery  les,  les.  "^  ^' 
in  England^  from  which  we  have  borrowed  almost  all  our 
ideas  and  rules  of  equity  I  I  am,  therefore,  of  opinion,  that 
there  is  error  in  so  much  of  the  Chancellor's  decree  as  al- 
lows this  charge  of  15/.  1*.  Id.  for  interest  on  the  negroes' 
hire;  and  a  still  further  error  in  allowing  the  interest  on 
195^  4*.  Sd.  the  amount  of  the  slave  hire  received  by  the 
administrator  beyond  the  date  of  the  decree  \  as  was  deci- 
ded in  the  case  of  Brexver  v.  IIast?e^(b)  and  Deans  v.  (*)  ^  ^'^  **• 
Scriba.{c)  ^)^^can. 

The  next  question  is,  in  what  manner  this  195/.  4is.  5d. 
arising  in  part  from  the  hire  of  negroes,  and,  in  part,  per- 
haps, from  the  rents  of  lauds,  is  to  be  distributed.  In  the 
case  of  Blount  and  Wife  v.  Gee^  decided  in  this  Court,  No* 
vember^  1,  1805,(^)  it  was  determined  that  Mrs.  Gee^  the  (d)M8. 
mother  of  Sarah  Jones^  was  entitled  to  inherit  lands  from 
that  daughter  who  died  an  infant,  which  she  had  derived 
from  her  brother  John  Norjleet^  to  whom  the  same  were 
devised  by  his  father,  who  was  also  the  father  of  Sarah 
Jones.  In  that  case,  however,  John  Norjleet  had  attained 
his  age  of  twenty-one  years  :  but  I  was  of  opinion,  txni 
imderstood  the  rest  of  the  Judges  who  sat  in  the  cause, 
to  concur  with  me  in  that  opinion,  that  the  mother  might 
have  inherited  these  lands  although  John  Norjleet  had  not 
attained  his  age  of  twenty-one  years ;  for  that  the  descent 
&om  the  father  to  the  daughter  was  not  immediate^  but  bro- 
ken :  and  therefore  not  within  the  exceptions  contained  in 
the  fifth  and  sixth  sectioiis  of  the  law  of  descents.  I  in- 
cline to  adopt  the  same  construction  with  respect  to  rents, 
»uet  and  profits,  either  of  land  or  slaves,  and  even  of 
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persotial  estate  genercUly^  where  the  same  can  be  cleatfy 
ascenained  and  identified  as  such.     Otherwise,  they  must 
Diiiiard      go  with  the  priDapal  subject,  whatever  it  be.     Upon  these 
Tomlinson.    grounds,  I  think  this  money  should  be  distributed  according 
Wyatt       ^Q  jjjg  fourth  section  of  the  law  of  descents,  and  not  accord* 
^VTif"^    ing  to  the  fifth,  as  the  property  immediately  derived  from  the 
■■  ■  father  must,  according  to  the  act  of  1792.  But  as  this  point 

seems  already  decided  in  this  case  when  it  was  formerly  be* 
fore  this  Court;  and,  as  there  may  be  a  difference  of  opi- 
nion upon  it;  I  shall,  on  the  present  occasion,  press  it  no 
further,  but  submit  to  the  opinion  of  a  majority  of  the 
Court. 

Upon  the  whole,  I  conceive  the  Chancellor's  decree 
ought  to  be  affirmed,  except  as  to  the  charge  of  interest  ob 
the  hire  of  the  negroes  as  before  mentioned* 

Judge  Roane  delivered  the  following  opinion  as  appli- 
cable to  the  two  cases  of  Diiiiard  v.  Tomlinson^  and  Curtis 
V.  Muse. 

The  general  question  occurring  in  both  these  cases  b, 
whether  the  exceptions  contained  in  the  5th  and  6th  clauses 
of  the  act  of  descents,  in  relation  to  infant  intestates,  eXp 
tend  to  personal  estate  as  well  as  real.  In  the  case  of  DiU 
Hard  V.  Tomlinson^  a  further  question  conditionally  presents 
itself;  namely,  whether,  in  the  event  that  the  act  docs  not^ 
in  the  opinion  of  the  Court,  extend  to  pcrsonul  estate,  the 
Court  has  power  to  correct  the  decree  formerly  rendered  in 
that  case,  as  well  as  to  render  decrees,  in  other  cases,  pur- 
suant to  such  construction  of  the  act.  This  question  be- 
coflfies  unnecessary  to  be  decided*,  (as  I  understand,)  in  con- 
sequence of  the  opinion  of  the  majority  of  the  Court  upon 
the  principal  question;  and  therefore  I  shall  not  enter  upon 
it:  the  rather,  because  the  question  may  rarely,  if  ever,  be 
^apected  to  occur  in  future. 

In  giving  my  opinion  upon  the  general  question  aforesaid, 
I  shall  consider  it  as  if  it  were  an  entirely  new  question  \ 
as  if  it  had  never  before  been  aetied  upon  or  discussed  by 
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thb  Court.     Id  doing  so,  I  am  warranted  by  the  decision  ^V^}^* 

of  this  Court  at  a  former  term ;  by  which  it  was  resolved^  \,^.^^^ 

that  that  question  should  be  rcconsidertdy  and  an  argument  ^^^^ 

upon  it  was  directed  by  the  Court,  and  has  been  acconling^y  Tomiiuion. 

^l^f  ^  g^^^  i^gth.     In  coming  to  this  decision  in  favour  v. 

of  a  reconsideration,  the  Court  was  justified  by  innumer»-  "wve. 


bie  precedents  in  this  Court;  in  which  the  Court  has  ad-  — ^— - 
ntitted  its  own  faliibility,  and  corrected  its  former  errors. 
I  will  mention,  in  particular,  the  cases  of  Bedingcr  v.  The 
CemmomoeakKJffl)  in  which  this  Court  disclaimed  a  juris-  (a)  9  CaU^ 
diction  which  it  had  exercised  in  many  former  insunces, 
two  of  which  had  also  gotten  into  print,*  (a  circumstance 
which,  with  upright  Judges,  certainly  can  make  no  differ- 
foce^)  and  in  which  the  Judges  had  also  delivered  seriatim 
opinions.  Great  as  my  respect  is  for  this  Court,  I  do  not 
believe  that  it  cannot  err:  nor  can  I  believe  that  its  dech* 
mons^  if'  recent  and  erronebus,  ought  not  to  be  corrected. 
I  have  the  authority  of  Judge  Pendleton,  in  the  case  of 
Joliijfe  V.  Hite^(Jk)  for  saying  that  they  ought.  Considering  (*) »  CaU, 
ibat  the  former  judgment  of  this  Court,  in  favour  of  a 
new  argument  of  the  question,  is  as  obligatory  uprm  us  as 
the  [Hrior  decision  itself,  which  is  the  object  of  reconsidera- 
tioo;  and  that  it  has  always  been  understood  by  the  bar^  and 
the  parties  concerned,  that  that  question  was  to  be  reconsi- 
dered by  die  Court ;  I  cannot  but  express  my  surprise^  that 
the  Judge  who  has  gone  before  me,  seems  to  have  shrunk 
from  the  discussion  thereof,  and  reposed  himself  upon  the 
etatctity  of  the  former  decision.  I  will  go  farther,  and 
aay,  that  such  reconsideration  is  not  only  proper,  on  ge- 
neral principles,  in  relation  to  the  decisions  of  ail  fallible 
tribunals,  but  is  peculiarly  so,  in  relation  to  the  particular 
decision  now  before  us.  That  decision  was  a  single  and  a 
recent  decision :  the  appeal  which  seems  to  have  been  ten^ 
dered  to  the  Legislature  upon  it,  by  Judge  Pendleton,  (3 

•  rUb  J>r&weU  T.  The  Cinmonipealih^  «  fVaih.  88.  »nd  J9ne8  t*  1»e  Cm- 
mmwetM,  1  CaOt  555. 
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Call^  119.)  had  been  immediately  acted  upon  by  that  body, 
and  the  decision  of  the  Court  was  reversed^  (if  I  may  so 
Diiiiard      express  myself,)  by  a  declaratory  act  of  the   Legblature ; 

Tomlinson.    and  a  rehearing  of  the  question  had  shortly  thereafter  been 
^vf"       granted  In/  this  Court.     Under  these  circumstances,  (to  say 

^^VVife"^  nothing  of  the  probable  state  of  the  opinion  of  the  tor,  and 
I  .  the  public,)  the  decision  had  not  been  considered  by  our 
citizens  as  final  and  irrevocable,  nor  had  ripened  into  a  rule 
of  property.  Few^r  none  of  the  consequences,  therefore,  ^ 
resulting  from  overturning  the  setded  rules  of  property, 
can  be  expected  to  arise,  in  any  event,  in  this  case. 

In  giving  my  opinion  at  present,  I  beg  leave  to  have  re- 
ference to,  and  to  adopt,  as  part  of  this  opinion,  the  one  I 
formerly  gave  in  this  case.  (3  Call,  109.)  That  opinion  con- 
tains an  imperfect,  irregular,  and  rapid  view  of  my  ideas  of 
the  question,  at  that  time;  I  shall  now  subjoin  a  few  further 
observations  upon  it;  but  cannot  omit  declaring,  that  the 
ideas  I  submitted  on  that  occasion,  have,  on  long  and  ma* 
ture  deliberation  and  reflection,  been  rivettcd  upon  my 
judgment,  which,  consequently,  remains  entirely  luichan- 
ged.      ^ 

I  begin  by  saying,  that  the  position  that  a  preceding  law 
or  sutute  is  to  be  considered  as  unchanged  by  a  new  sta* 
tute,  until  such  change  be  clearly  shewn  to  be  operated 
thereby,  emphaticall)  exists  in  relation  to  a  Legislature  of 
revision.  The  Legislature  oi  1792  was  a  Legislature  of 
revision,  in  relation  to  the  general  laws,  although  its  powers 
to  alter  them  is  at  the  same  time  readily  admitted.  The 
committee  appointed  to  report  upon  the  laws,  by  the  act  of 
1790,  c.  20.  were  confined^  by  the  terms  thereof,  to  redu- 
cing  multifarious  acts  into  single  acts ;  or,  in  other  words, 
to  the  province  of  simplifying  the  laws,  and  not  suggesting 
changes  in  them.     Such  was  also  the  decision  of  the  Le« 

(a)  Sec  acu  gislature  of  1791,(aj  in  its  resolution  in  answer  to  a  letter, 

^'s^  ***"**"'  upon  this  subject,  addressed  to,  them  by  the  revisors. 
When  to  these  considerations  we  add,  that  the  Legislatui^ 
both  before  and  after  the  enacting  the  act  of  1792,  vix. 
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vhen  they  enacted  the  act  of  1790.  c.  13.  and  that  df  Apbtl» 

Jiomary  22, 1802,(a)  were  steady  in  confining  the  cxcep-  ^^r>r-y^ 

tioas  in  question  to  real  estate  only,  it  will  require  very  DiiUard 

strong  features  indeed,  in  the  intermediate  act  of  1792,  to  Tomiinson. 

extend  them  to  personal  estate  also.     I  will  here  remark  t. 

diat  Judge  Pendleton,  in  delivering  his  opinion  formerly  wfe. 
in  this  case,  (3  Coil,  119.)  laid  great  stress  upon  the  coinci- 


dence of  sentiment  in  the  Legislature,  it  having,  both  in  code,  p.^26. 
1785  and  1792,  (as  he  supposed^)  declared,  that  land  and 
personals  should  go  the  same  way*  While  I  must  be  per- 
mitted to  say,  that  in  relation  to  the  construction  of  the  act 
of  1792,  that  was  taking  for  granted  the  very  thing  to  be 
proved,  I  tnust  beg  leave  to  borrow  and  apply  this  strong 
argument  of  that  great  Judge,  in  relation  to  the  acts  of 
1790  and  1802,  both  of  which  are  dear  beyond  the  possi*' 
bility  of  a  doubt,  against  the  extension  of  the  principle  to 
personals;  and  the  act  of  1802  is  a  declaratory  act  in  the 
very  teeth  of  the  former  decision  of  this  Court. 

I  take  it  to  be  an  undoubted  rule  in  the  construction  of 
statutes,  that  ^^era/w^rfil5r  in  a  clause  thereof  may  be  re* 
strained  by  particular  words  in  another  clause,  subsequent 
thereto.(^)  Applying  this  rule  to  the  case  before  us,  ^^j  q  jg^ 
i^  instead  of  the  general  reference  in  the  act  of  distribu-  fl'^^ett^^ 
dons,  for  persons  and  proportions,  to  the  act  of  descents,  CaU,Ao6, 
an  insertion  had  been  made  in  the  first  clause  of  the  act  of 
descents,  extending  it  to  personal  as  well  as  real  estate, 
and  to  read  thus:  **  That  henceforth  when  any  person  hav- 
ing title  to  any  real  estate  of  inheritance  (or  personal 
estate)  shall  die,  &c.j  and  if  these  words,  "or  personal 
estate"  had  been  (as  they  are)  omitted  in  the  5th  and  6th 
sections,  such  omission,  singly  taken,  would  operate  a  re- 
straint  upon  the  general  words,  and  narrow  the  operation  of 
the  said  sections  to  real  estate  only:  and  d  fortiori,  when 
the  terms  **  derived  by  purchase  or  descent^^  and  the  pro- 
visions relative  to  "  curtesy  and  dower ^^  (expressions  and 
provisions  which  properly  appertain  to  real  esutc,  and  not  to 
personal,)  arc  found  therein,  and  still  more  so  as  the  6th 

Vt>t.  T.  C  e 
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ApftXL*     Kcuon  (aft  will  be  ihewn  hereafter)  would  be^  at  to  f€r* 
y^^x^i^^  ^0720/ estate,  a  mere  nullity,  on  account  of  the  uicompe- 
DHiwrd      tency  of  an  infant  to  derive  personal  property  from  hia  mo*  . 
Tomiibson.  ther,  it  bemg  intercepted  by  the  superior  claim  of  her  hos^ 
Wy^      band. 

^WHiT^      So,  on  the  other  hand,  if^  instead  of  such  reference,  or  suck 
■  insertion,  2l  particular  law  of  distribution  of  personal  estate 

had  been  enacted,  predsely  similar  to  that  of  descents, 
merely  substituting  the  terms  ^^  personal  property**  in  lieu 
of  ^^  real  estate  of  inheritance,"  and  the  5th  and  6th  sec- 
tions were  still  found  therein  precisely  as  they  now  exist;  it 
might  be  reasonable  to  conclude,  from  the  foregoing  consi« 
derations,  that  they  slipped  into  the  act  by  mistake,  related 
to  a  subject  different  from  that  of  the  act,  belonged  pro* 
perly  to  another  law,  and  did  not  apply  to  the  case  of  per^ 
ional  estate  at  all.     That^  however,  is  a  broader  positioB 
than  is  necessary  to  be  taken  in  this  case ;  in  which,  cenai* 
dering  the  insertion  to  have  been  made  as  aforesaid,  on  the 
principle  '^  referendi  singula  singulis^^  and  of  reading  the  act 
distributhehf^  in  relation  to  the  different  subjects  thereof,  die 
5th  and  6th  secdons  would  naturally  fall  within  the  daaa  tf 
the  real,  and  be  rejected  in  regard  to  the  personal  estate* 

The  general  reference  in  the  distribution  act  to  die  de- 
scent act,  {or  persons  and  proportimsy  certainly  cannot  op^ 
rate  any  greater  effect  in  applying  the  exceptions  to  personal 
estate,  than  if  the  canons  of  descent  had  been  particularly 
repeated  with  respect  to  personal  property,  either  in  SLJgbU 
or  several  act  as  aforesdd ;  in  either  of  which  cases  (it  haa 
been  endeavoured  to  be  shewn)  the  5th  and  6th  secdona 
would  be  taken  in  a  s^nse  restricted  to  real  estate.  TUa^ 
mode  of  a  general  reference  was  adopted  in  the  act  of  disr 
tributions  for  brevity  only;  and  a  specific  inserdon  aa  to 
personal  estate  was  only  not  made  in  the  act  of  deaocalSy 
because  thkt  act  properly  related  to  real  and  not  persoMl 
estate,  and  the  reference  was  properly  made  in  the  distriki^ 
tion  act,  because  that  act  on  the  other  hand  properly  related  la 
personal  estate.  These  were  the  only  grounds  and  motives 
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of  die  present  amngemetit,  tnd  therefore  no  greater  eflR^    ^Vo^ 
wSi  be  produced  than  if  a  more  particalar  and  detuled 
adoption  oi  the  canons  of  descent  bad  been  resorted  to,  in 
rdation  to  personal  property. 

I  presume  it  is  not  necessary  to  quote  authorities  to 
shew,  that  a  statute  compeunded  of  or  relating  to  several 
SQtgectSfmay  be  read  distributivelf  in  relation  to  each: 
nay,  we  are  even  told  that  the  same  words  in  a  statute  win 
bear  difierent  interpretations;  and  that  these  words  may  be 
considered  as  remedial^  or  pcnal^  for  example,  (as  the  case 
may  be,)  according  to  the  nature  of  the  suit  or  prosecution 
founded  diereon.(a)     So,  again,  taking  the  construction  of  ^)i  gj  Com. 

CfHttian*9 
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a  stitete  by  analogy  to  that  of  a  will,  which,  when  we  are  in 
-^uest  of  intention^  must  stand  on  a  common  foundation  with 
it,  (with  this  additional  circumstance  concerning  the  former, 
that  the  Lep^lature  are  supposed  to  know  the  meaning  of 
die  tedmical  words  they  use,  (whereas  testators  are  consi- 
dered in  the  law  as  inopes consilii^  and  are,  therefore,  rather 
ihan  a  testator,  to  be  bound  by  them,)  we  are  told  in  the  case 
ei  Forth  v.  ChapmanQ})  recognised  in  this  Court  in  the  case  /^nj  p  ^^^9. 
rf  HiU  V.  BurrozVy(c)  that  if  a  will  devises  real  and  fer*  /^f  3  ^^^^ 
mho/ estate  to  A.f  and,  if  he  die  having  no  issue  of  his^^^* 
b6dy,  then  to  B.;  that  the  devise  shall  be  expounded  to 
mean  an  indefinite  failure  of  issue  as  to  the  real  estate, 
and  be  restricted  to  issue  living  at  the  death  as  to  the 
personal;  shall  be  taken  in  a  legal  sense  in  relation  to  the 
former,  and  a  xmlgar  sense  in  relation  to  the  latter ;  and 
that  the  same  words  shall  be  taken  in  different  senses  as 
10  the  difierent  estates,  and  the  will  be  read  as  if  it  had 
teen  repeated  by  two  several  clauses,  if  this  principle  be 
extendi  to  the  case  before  us,  and  the  compounded  act  in 
question  be  twice  read,  in  relation  to  each  subject,  the  5th 
and  6di  clauses  will  be  considered  as  nullities  when  the  act 
is  read  merely  with  respect  to  personal  estate. 

If  the  act  in  question  be  not  read  distributivehf  as  to  each 
srabject,  (the  real  and  personal  estate,)  the  term  "  infanC^ 
liroold  be  taken  in  one  sense  only,  and  infancy  would  be 
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ApR^t.,  construed  to  continue  up  to  21  as  to  personal  as  well  as^  real 
v^-v^H^  estate,  on  the  ground  that/^r^on^/estate^  which  is  the  nc** 
DiiHard  cessory^  should  follpw  realf  which  is  the  principal:  the  conr 
Tomiinwn.  sequence  of  this  would  be,  that,  in  relation  to  all  the  life  of 
v^^^  an  infant  between  18  and  21,  the  ground  of  the  provision 
^  Wef"*'  of  the  law  in  this  instance  would  wholly  fail,  that  provision 
.  being  bottomed  only  upon  the  incompetency  of  9n  infant  to 

dispose  of  his  estate:  bi;t  that  incompetency  does  not  exist 
as  to  personal  estate,  after  the  age  of .  18  years.  It  follow?, 
irresistibly,  therefore,  under  pain  of  this  and  similar  conse- 
quences and  inconveniences^  that  the  act  is  to  be  read  dis- 
tributively  in  reference  to  the  several  subjects  thereof;  and 
that,  in  this  particular  instance,  infancy  is  to  be  undeijstood, 
as  to  real  estate,  to  continue  up  to  the  8(ge  qf  91  years,  apd 
to  expire  ^s  to  person^  at  18^ 

Another  rule  is,  that  a  construction  which  tends  to  absup- 
(u)i  BL  Com,  dities  is  not  to  be  admitted.(a)    The  extension  to  pergonal 
property^  of  the  exception  in  question,  leads  the  Legisla- 
ture into  the  absurdity  of  supposing  (contrary  to  another 
principle  that  the  Legislature  is  not  to  be  supposed  ignorant 
.    of  the  proper  meaning  of  technical  terms  or  phrases,  or  of 
the  general  provisions  of  the  common  and  statute  law)  that 
personal  property  is  to  be  acquired  by  ^^purch^se^^  pr  **  de- 
scent ;^  that  a  husband  succeeds  to  personal  estate  as  tenant 
by  the  " curtesy ^^  and  a  wife  as  teoant  " in  dower j^  and 
that  an  infant  can  derive  personal  estate  ^^from  his  mother j^^ 
in  derogation  of  the  superior  right  of  her  husband  thereto, 
as  established  both  by  the  general  provisions  of  the  com- 
mon law,  and  the  recognition  of  that  principk  in  the  act  of 
(u)  I  Mev.    di8tributions.(c)     We  are  not  at  liberty  to  garble  the  5th 
97.  '  and  6th  sections,  by  throwing  out  the  6th  as  being  wholly 

insignificant  as  applied  to  personal  property,  and  by  reject- 
ing the  provisions  relating  to  "  curtesy'*^  and  ^^  dower ^^  con- 
tained in  both,  as  bebg  only  applicable  to  lands :  we  must 
take.the  said  sections  altogether;  and,  when  so  taken,  they 
completely  and  effectually  exclude  the  idea  of  an  extension 
of  the  principle  to  personal  property.    We  have  as  much 
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power  to  reject,  on  this  ground,  the  whole  of  those  two  sec-  '^.^j.^*^* 
dons,  as  to  reject  the  6th  seaion  only,  together  with  so 
much  of  the  5th  and  6th  sections  as  speaks  in  relation  to 
*^curtest/^  and  ^^dnver:'*^  we  can  as  well  reject  the  pro- 
viso itself,  as  reject  the  proviso  of  that  proviso.  We 
must  not  convict  the  Legislature  of  the  absurdities  just    ^"ifff^.*"^ 

mentioned :   we  must  rather  say  that  the  exceptions  in  ■' 

question  were  intended  to  apply  to  ^^  real  estates  of  inhe- 
ritance^ only,  as  the  ktUr  of  the  proviso  imports,  and  to 
which  it  is  property  adapted  in  every  point  of  view.  We 
must  permit  iht  particular  words  in  the  clauses  in  question, 
having  that  eflfect  ex  vi  tcrminorumj  to  restrain  the  general 
words  of  reference,  which  would  otherwise  lead  to  such 
absurdities. 

Again,  a  statute  is  to  be  so  construed,  that  no  clause, 
sentence  or  word  shall  be  void,  superfiuousy  or  insigniii- 
jsant»(a)    In  the  case  before  us.  the  whole  6th  section  will  (^)  ^  .^^<^; 
be  void,  superfluous  and  insignificant,  if  applied  to  personal  i^endkton,  in 
eststfe,  unless  we  repeal  the  provisions  of  the  common  law,  berviUc^CaU; 
.  which  prevent  a  child's  deriving  personal  property  from  his  ^^' 
mother,  by  giving  it  to  her  husband  on  the  marriage:  but, 
on  the  contrary,  the  right  of  the  husband  thereto,  is  recog- 
nised and  admitted,  as  aforesaid,  in  the  same  clause  of  the 
act  of  distributions,  in  which  the  general  reference  in  ques- 
tion is  made.    It  is  of  no  avail  to  say,  that  a  child  may^  in 
some  caseS}  derive  personal  estate  from  his  mother  also   as 
where  she  has,  (jfter  the  death  of  the  husband,  acquired 
such,  and  has  not  again  married :  thatj  although  a  possible ^ 
may  be  considered  as  a  rare  case ;  and  statutes  are  to  be  ex- 
pounded in  relation  to  cases  ^^  qua  frequentius  accidunt.^\b)  (6)  s  Bac. 

It  is  further  held  that  no  statute  is  to  be  so  construed  as  ^^^' 
to  be  inconvenient;  and  that  consequences  may  be  resorted 
to  where  the  meaning  of  a  statute  is  doubtful;  which  it 
may  be,  although  the  words  of  any  particular  clau3e  (se- 
parately taken)  are  clear.(c)  The  consequences  which  (c)  6  Bac. 
should  influence  us  in  this  case,  are  not  only  the  difficulties 
and  absurdities  before  stated,  but  others  which  grow  out  of 
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Afril,     the  nature  of  the  subject,  (personal  property,)  to  be  here* 

x^^sr^    after  more  particularly  noticed.     One  of  these  conseqaen* 

Milliard      ces,  more  particularly,  is,  that  the  rejection  of  th6  6th  sec* 

Tomiinton.    ti^n,  as  aforesaid,  would  not  only  contravene  justice,  and 

^y«^^      the  general  policy  of  the  act,  but  unequally  contravene 

M"je  »od    (owing  to  the  paramount  laws  on  that  subject)  the  dear 

'       intention  of  the  Legislature,  in  the  exceptions  in  question, 

which  was,  that  property  coming  from  the  mother  should  go 

to  her  relations,  as  well  as  the  converse:  but  the  construe* 

tion  I  am  now  combaung  would  operate  differendy,  and 

give  all  personal  property  whatsoever,  however  derived  to 

the  infant,  to  the  relations  on  the  part  of  the  father  I 

In  the  case  of  Brown  v.  TurbervtUe  such  consequencee 
were  adjudged  sufficient  to  control  the  eocpres9  letter  of  the 
statute;  and  words  were  supplied^  or  interpolated  therein, 
rather  than  overthrow  and  derange  the  general  scope  and 
policy  of  the  act.  TKe  construction  was  made  in  that  case, 
as  I  think  it  ought  to  be  in  this,  under  the  influence  of  that 
rule  of  construction  which  admits  a  statute  to  be  construed 
by  equity,  contrary  to  the  letter^  (which  equity  here  sttmds 
for  the  intention  of  the  kgislator^  and  considers  that  a  diing 
(whatever  the  letter  of  the  statute  may  be)  is  not  within 
the  statute,  if  it  be  not  within  th^  meaning  thereof. 

Another  rule  of  construction,  of  most  overruling  influ* 
ence  in  the  present  case,  is,  that  all  statutes  in  pari  materia 
are  to  be  taken  together  as  one  system,  and,  in  a  case  of 
(a)  G  Bac.     doubt,  to  be  construed  comistently.(a)    Thus,  in  the  MS. 
3G2.7i,>tt^.so.  ^^^  ^f  jf^^  ^  Loxdale,  referred  to  in  the  above  dted  pas« 
sage  of  Bacon^  it  was  held  that,  ^  as  the  statute  of  39  Eliz. 
was  undoubtedly  under  the  consideration  of  the  Legiski- 
ture,  when  that  of  43  Eliz.  was  made,  it  ought,  (dthough 
long'  since  expired^  to  be  taken  into  consideration  in  constru- 
ing the  latter  statute,  for  that  it  is  a  rule,  that  all  statutes 
which  relate  to  the  same  subject,  notwidistanding  some  of 
them  are  expired,  or  not  referred  to,  must  be  taken  as  one 
system,  and  construed  consistently.''    Agam,  the  English 
statute  of  22  and  23  Car.  II.  having  cnacud  tiiiat  every 
6 
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perfon  shall  be  excluded  fiom  killing  game,  "  not  having  -*/*'^' 
an  estate  of  inheritance  of  the  clear  yearly  value  of  \QOL 
or  for  Bfcy  or  having  a  lease  or  leases  for  99  years,  of  the 
dear  yearly  value  of  ISOl.^  and  a  doubt  having  arisen  whe- 
ther die  words  **  or  for  Uf^  should  be  referred  to  the 
lOOA  or  the  150/.,  the  Court  of  K«  B.  having  looked  into 
the  former  qualification  acts,  and  found  that  the  qualifica- 


dcm  was  an  estate  of  inheritance  of  lOiL  per  annum^  and  an 
estate  for  life  of  30/.  a  year,  they  presumed  that  it  was . 
8tiU  the  intention  of  the  Legislature  to  make  the  yearly 
value  of  an  estate  for  life  greater  than  that  of  one  in  fte^ 
althou^  the  same  proportions  were  not  preserved  in  the  act 
in  question;  and  decided  accordingly.(a)  When  to  these  ^"i^f^f*^* 
audioritiea  we  add  the  foregomg  considerations  relative  to  ted  by  cknt- 
the  character  of  the  Legislature  of  1792,  as  a  Legislature  to  i  si  Com. 
of  revisal  quoad  the  public  laws  of  the  Commonwealth,  and 
which  as  such  undoubtedly  had  aU  the  laws  on  the  subject 
under  dieir  consideration^  and  that  the  Leg^lature,  both 
before  and  since  the  act  of  1792,  as  aforesaid,  have  exclu- 
ded die  sections  in  question  from  an  application  to  personal 
estate,  (to  say  nothing  of  the  other  considerations  before 
mentioned,)  it  follows,  emphaticalh/j  that  the  original  act  of 
1790,  is  also  to  be  considered  in  forming  a  construction  in 
this  instance :  and,  if  so,  it  is  completely  decisive  in  favour 
of  my  idea;  for  it  not  only  is  confined,  expressly^  to  ^^  real 
estates  of  inheritance  only,'*  but  the  Legislature  having  in 
•ne  section  of  the  same  act  (sec.  2.)  also  had  reference  to 
and  amended  the  act  of  distributions,  and  not  having  ex« 
tended  the  provision  in  question  to  personal  estate,  in  terms, 
it  follows  that  that  act  (which  indeed  has  never  been 
depied)  is  exclusively  confined  to  real  estate* 

On  this  point,  so  decisive  of  the  question  before  us,  of 
the  competency  of  the  Court  to  look  into  the  act  of  1790, 
in  forming  a  construction  upon  that  of  1792, 1  find  a  strong 
cotfoborative  opinion  of  Judge  Tucker  himself,  as  stated 
in  his  eiUtion  of  Blacistonej  voL  2.  Appendix^  p.  24.  Speak« 
iflg  of  the  decisbn  of  this  Court,  in  the  case  of  Brcvm  v. 
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Turberville^  he  says  that,  **  although"  (as  I  Dndersttad  him)' 
that  decision  could  not  be  justified  if  the  act  of  1792  had 
DiiiiATd     been  an  entire  new  knv;  yet  being,  in  its  present  form,  al- 
Tomiinson.   together  a  piece  of  patch  worky  the  same  construction  can- 
^J*^^      not  be  made  upon  it  as  if  it  had  been  made  originally  what 
^Wife*^^    it  now  is.''     If  that  act  be  a  piece  of  patch  -worky  the  act  of 
■  1790,  c*  13.  must  necessarily  be  apart  thereof:  for  we  are 

told  by  Judge  Pendletok,  in  delivering  his  opinion  in  the 
case  of  Brown  v,  Turberville^  (as  the  fact  undoubtedly  is,) 
that  the  act  of  descents  of  1792*  was  compounded  only  of 
the  act  of  1785  and  that  of  1790,  c.  13.  This  act  of  1792, 
therefore,  not  being  **  an  entire  new  act,"  but  compounded 
as  aforesaid,  we  are  justified  in  looking  into  both  the  parts 
of  which  it  is  compounded,  as  well  by  the  opinion  of  the 
author  just  cited,  as  by  the  general  authorities  I  have  men- 
tioned: and  if  we  look  into  the  act  of  1790,  c  13.  we  can- 
not possibly  wink  so  hard  as  not  to  see  that  personal  estate 
stands  utterly  excluded  thereby. 

It  is  another  fundamental  rule  in  the  construction  of  sta- 
.  tutes,  that  it  is  the  business  of  Judges  to  know  the  mischief 
which  the  statute  was  meant  to  remedy,  and  '*  so  to  con- 
strue the  act  as  to  suppress  the  mischief,  and  advance  the  re- 
(o)  1  BlVom,  racdy  :"(^)  ^  construction  which  leaves  the  mischief  in  full 
*^  force  and  unredressed,  and,  a  fortiori^  inc  which  enlarges 

or  creates  that  mischief,  is  utterly  inadmissible.  We  are 
told  by  Judge  Pendleton,  in  the  said  case  of  Brown  r. 
Turberville^  that  the  mischief  of  the  common  law  in  relation 
to  land,  which  was  meant  to  be  put  an  end  to  by  the  act  of 
1795,  was  ^^  the  inquiry  when  a  man  died  intestate,  perhaps 
at  fourscore,  how  he  came  by  his  land;"  and  that  this  was 
done  away  by  that  act,  and  only  restored  by  the  act  of  1790, 
in  relation  to  land,  during  the  short  term  of  the  infancy 
of  a  minor:  that  mischief  is  not  permitted  to  exist,  even  in 
relation  to  land,  for  a  longer  term  than  that.  Now,  ^hen 
we  consider  that  land  is  permanent,  and  passes  only  by  deed 
or  will,  and  that  acquisitions  thereof  can,  therefore,  be 
easily  traced  even  for  the  term  of  fourscore  years,  whereas 
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personal  property,  being  perishable  and  transitory,  and  pass*     ^fg^J^ 
iDg  also  by  mere  delivery,  (which  circumstance  also  would    v^'-vr^a,/ 
give  rise  to  much  perjury  and  false  swearing,)  cannot  rea-      l>iu»rd 
dily  nor  easily  be  traced  even  for  18  or  21   years,  shall  I   Tomiinwm,. 
go  too  far  tp  affirm,  that  the  mischief  of  the  common  law         ^*^ 
(admitting  it  had  ever  applied  to  personals)  is  permitted,       wii^ 
by  this  uniform  cc^nstruction,  to  exist  in  a  greater  degree  — — — 
-with  respect  to  chattels  than  td  lands  ?  or,  in  other  words, 
that  the  lapse  of  18  or  21   years  is  entirely  as  fruitful  of 
mischief  and  difficulties,  as  to  personal  estate,  as  the  lapse 
of  fourscore  years  would  be  in  relation  to  lands  ?     It  can- 
not be  denied  that  the  term  of  21  years,  is,  in  effect,  a 
longer  term  in  relation  to  tracing  the  gtfnealogy  of  a  sow 
end  pigs/  for  example,  than  a  century  is  relatively  to  a 
tract  of  land,  under  all  the  care  the  law  has  taken  to  place 
en  record  memorials  of  ail  conveyances  of  land  whatsoever. 
The  extension,  therefore,  of  the  limited  term  in  question  to 
the  case  of  chattels,  is  entirely  illusory  and  unequal:  it  un- 
doubtedly opens  a  door  to  more  mischiefs  when  applied  to 
personal  estate  than  when  applied  to  lands,  and  is,  in  effect, 
a  longer  term  when  applied  to  the  former  than  the  latter ;  a  ^ 
consequence  unavoidably  resulting  from  the  different  na- 
tures of  the  subjects*     Under  pretence,  therefore,  of  per- 
mitting the  continuance  or  restoration,  in  part^  of  a  mis- 
chief which  never  did  exist  in  relation  to  chattek,  we  must 
take  care  not  to  create  that  mischief  de  novo,  in  its  full  ex-^ 
tent,  on  the  other  hand,  by  implication,  and  under  the  delu* 
sive  belief  that  \t  is  merely  coequal  under  a  term  of  time, 
which,  though  nominally  equal,  is  unavoidably  rendered 
otherwise  (to  the  disadvantage  of   chattels)  by  the   dis« 
cordant  nature  of  the  subject.     I  will  here  add,  that,  inas- 
much as  this  principle  of  the  blood  of  the  first  purchaser 
is  to  be  applied  to  chattels,  for  the  first  time,  in  our  code, 
it  would  require  a  much  clearer  legislative  declaration  to 
have  that  eff^pct,  than  under  a  contrary  state  of  things,  than 
in  the  case  of  lands,  on  the  other  hand :  it  is  much  more 
natural  and  easy  to  suppose  that  the  Le|^slature  meant  to 
Vol.  I.  D< 
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April*     restore  in  parU  a  system  immcmorially  existing  in  our 

^6*r-^^-^/    country  till  of  late,  as  relaiive  to  land,  (to  which  subject 

Diiitard      ^^^  j^  j^  ^^^  j^j  g^  g^^^  ^  degree  unadapted,)  than  that  they 

Tomiinton,    meant  to  create  in  its  full  extent  a  new  principle,  never 

^T?^'       before  found  in  our  code,  as  applicable  to  chattels,  and 

^'wife."^     which  stands  interdicted,  as  to  them,  by  the  actual  difficul- 

■    ■  ties  of  the  case,  and  by  irremediable  circumstances,  growing 

out  of  the  nature  of  the  subject.  ^ 

In  making  the  construction  in  the  present  case,  it  must 
never  be  forgotten;  that  it  is  a  fundamental  rule,  that  all 
statutes  are  to  be  expounded  with  reference  to  the  nature 
of  the  subject  matter  thereof;  which  (whatever  may  be  the 
words  of  a  particular  clause  of  an  act)  is  supposed  to  have 
been  always  in  the  contemplation  of  the  legislator,  and  all 
fg)  \  MlCmn,  his  expressions  are  to  be  directed  and  controlled  thereby,(a) ' 
Thi^s,  (to  omit  the  common-place  examples  upon  this  point,) 
'  although  the  general  words  of  oiw  act  of  distributions  refer 
tfie  distribution  of  personal  property  to  the  rules  contained  in 
the  act  concerning  descents,  which  requires  land  to  be  divided 
specifically^  ad  infinitum,  I  presume  it  would  not  have  re- 
quired legislative  aid  to  have  authorized  a  Court  to  depart 
from  the  letter  thereof,  and  decree  a  division  by  means  of 
the  sale  of  a  slave,  who  (individually  taken)  is  not  so  par^ 
tible:  the  nature  of  the  subject  in  this  case  would  prevent 
the  division  of  the  slave  into  two  parts,  and  control  the 
effect  of  the  general  words  of  the' statute.  And,  again,  if 
a  question  were  to  arise  under  doubtful  or  general  words  of 
an  act  adopting  the  principle  of  the  blood  of  the  first  pur* 
chaser  relatively  to  chattels  through  all  time,  (and  1  see  litde 
or  no  difference  (as  I  have  already  said)  between  that  cas'e 
^md  such  adoption  for  the  long  term  of  21  years  as  afore* 
said,)  the  difficulty  of  ascertaining  the  quarter  whence  they 
were  derived,  ^mounting,  in  mam/,  if  not  most  cases,  to  an 
impossibility,  and  growing  out  of  the  nature  of  the  subject 
matter,  would  undoubtedly  turn  the  scale  against  the  appli* 
^uon  of  the  principle,  to  proper^  of  that  kind*     'JTbaTi 
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in  truths  i^  the  question  now  before  us :  it  differs  from  the     A^miL, 

.  1  ,  .  .      .    ,  1810. 

case  at  bar  only  in  degree^  not  lo  pnnv  iple. 

But  we  are  told  that  these  tifrannical  and  cabalistkal 
words  *^  same  pt  rsons  and  proportions'*  arc  so  imperious 
as  to  admit  of  no  exception,  and  that  the  two  species  of 
property  are  to  go  to  the  same  persona^  and  in  the  same  prth 
portionft^  in  all  possible  cases  whatsoever.  I'his,  it  must  be  ., 
admitted,  is  not  universall>  true :  it  is  not  true  in  the  case 
of  an  alien^  who  is  permitted  to  succeed  to  personal  estate, 
and  is  prohibited  from  inheriting  reaU  If  there  be  an  aliea 
m  the  way,  therefore,  the  two  subjects  do  not  go  to  the  same 
persons;  nor  do  they  go  in  the  same  proportions;  for,  the 
alien  being  set  aside  in  relation  to  lands,  the  remaining  par- 
ceners will  get  a  greater  proportion  of  the  land  thereby : 
diey  wilU  in  such  case,  get  a  greater  proportion  of  the  lands 
than  of  the  personal  estate  of  the  infant,  notwithstanding 
the  reference  in  question.  While  we  yield  up  (his  favourite 
idea  of  uniformity^  in  obedience  to  the  provbions  of  the 
ordinary  laws  of  alienage,  why  shall  wc  not  also  succumb 
to  those  overruling  and  paramount  considerations,  growing 
out  of  the  nature  of  the  subject,  which,  in  point  of  fact, 
and  under  the  actual  operation  of  the  rule,  set  such  uniformU 
ty  at  defiance  i 

My  conclusion  then  is,  that  the  act  of  descents  merely 
gives  the  general  rule  for  the  distribution  of  personal  pro« 
perty  by  reference  to  the  act  of  descents :  but  that,  taken  as 
well  in  relation  to  other  laws  or  statutes,  as  to  considerations 
which  are  equal  to  such  laws  or  statutes,  it  is  only  ^^  lex 
sub  graoiori  lege^  I  will  not  bottom  myself  upon  the  mere 
letter  of  the  statute,  (and  that,  too,  couched  only  under  ge» 
neral  words  of  reference,)  and  obstinately  contend  for  a 
construction  which  is  reprobated  by  the  actual  nature  of  the 
subject,  confronted  by  so  many  absurdities,  contradictions, 
inconveniences  and  incongruities;  and  the  consequences  of 
which  will  operate  undoubtedly  against  the  manifest  inten^ 
tion  of  the  Legislature. 
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Afril,  Upon  the  whole,  I  am  of  opinioo  that  the  law  is  ^or  the 
appellants  in  both  the  cases,  (of  Ddliard  v.  Tomlinaon  and 
Curtis  V.  Muse^)  and  that  the  decrees  therein  ought  to  be  re- 
versed. As,  however,  the  other  Judges  are  of  a  different 
opinion,  I  shall  be  ready  to  pass  my  opinion  upon  any  sub* 
^Wife*''*  ^r<//na^tf  points  of  a  decree  to  be  rendered,  pursuant  to  that 
,.  of  the  majority  of  the  Court. 

Judge  Fleming  delivered  the  following  opinion  in  the- 
c^e  of  DiUiard  v.  Tomttmson.  Three  points  were  made 
hy^  the  appellant's  counsel. 

1st.  Whether  the  former  decision  in  this  case  be  a  bar 
to  a  rehearing  of  the  merits  of  the  cause,  respecting  the 
rights  of  the  parties  f  If -not, 

2dly.  Whether  the  merits  be  not  in  favour  of  the  appeU 
lant?  And,  if  not, 

3dly.  Whether  there  is  not  error  in  the  report  of  Master 
Commissioner  Rose^  respecting  the  profits  of  the  negroes 
in  question ;  and  whether  there  is  not  error  in  the  decree, 
affirming  that  report;  and  in  decreeing  interest  on  19SL  4»« 
5d.  from  the  first  day  of  January^  1802,  until  payment 
shall  be  made? 

The  frst  was  a  point  that  I  did  not  expect  would  have 
been  made;  thoitgh  much  was  said  in  support  of  it;  but 
the  only  plausible  argument  used  was,  that  the  decree  of 
this  Court,  reversing  that  of  the  Chancellor,  was  an  inter'- 
locutory  decree,  and  therefore  open  to  future  discussion. 
That  decree  was  made  by  a  fidl  Court,  consisting  of  five 
members,  after  able  and  solemn  arguments  of  counsel,  and 
long  deliberation  of  the  Judges ;  and  the  rights  of  the  par- 
ties respecting  the  subject  in  controversy  ckarly  and  finally 
decided  by  a  majority  of  four  to  one:  and  what  has  been 
called  an  interlocutory  decree,  was  a  consequent  and  ne* 
cessary  order,  growing  out  of  the  nature  of  the  case,  for  car« 
rying  into  effect  the  decree  that  had  so  expressly,  and  conclu- 
sively, determined  the  rights  of  the  parties.  And  should 
(his  Courts  the  dernier  resort  in  all  our  judicial  proceedings, 
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voDsistbg  now  of  only  three  members,  (but  of  whatever  num- 
ber  it  may  consist,  it  makes  no  difference  as  to  principle,) 
himnha  precedaU  to  reverse  its  own  judgments  or  decrees, 
after  a  lapse  of  eight  or  nine  years,  the  evil  consequences 
would  be  incalculable.  That  great  and  many  mischiefs  would 
conaequendy  ensue,  must,  I  conceive,  be  so  obvious  to 
every  reflecting  mind,  that  it  seems  unnecessary  further  to 
Wiimadvert  on  the  subject. 

'  2.  With  regard  to  the  second  point,  "  whether  the  merits 
be  not  in  favour  of  the  appellant?*'  the  decision  of  the  first 
seems  to  preclude  the  necessity  of  any  remarks  upon  it; 
but  out  of  respect  to  the  ingenious  arguments  of  the  coun- 
sel yfho  stated  it,  and  for  my  ovm  satisfaction,  I  reconsidered 
the  subject  with  great  attention ;  but  the  more  I  reflected  on 
it,  the  more  was  I  convinced  of  the  correctness  of  the 
former  decision  of  this  Court.  I  am  not,  generally  tena- 
cious of  my  own  opinions ;  but  all  the  law-learning  and 
eloquence  of  Westnunster^HaU  could  not  convince  me  that 
the  decision  (as  the  law  then  stood)  was  erroneous.  The 
words  of  the  law  were,  in  my  conception,  too  clear  and  ex- 
plicit to  admit  of  a  doubtful  meaning. 

3.  With  respect  to  the  third  point,  whether  there  was 
not  error  in  the  report  of  Master  Commissioner  Rose^  re- 
9pecting  the  profits  of  the  negroes  in  question,  and  whether 
there  is  not  error  in  the  decree  affirming  that  report ;  and 
decreeing  interest  on  195^  4^.  5d.  from  the  first  day  of 
January^  1802,  until  payment  shall  be  made? 

I  discover  no  error  in  so  much  of  the  report  as  states 
the  profits  of  the  negroes  in  quesdon  to  be  195/.  4^.  5d,  and 
is  affirmed  by  the  decree  ;  but  there  app^rs  to  be  error  in 
90  much  thereof  as  allows  15/.  1^.  \d.  interest  on  those 
profits;  and  there  is  error  in  directing  it  to  be  continued 
beyond  the  date  of  the  decree,  which  was  not,  at  the  time 
of  making  the  decree,  authorized  by  law,  the  act  allowing 
Chancery  Courts  to  award  interest  on  final  decrees,  not  ha- 
ving passed  until  the  20th  of  January  following:  but,  as 
m  the  profits  themselves,  I  have  no  doubt  but  that  the  ap- 
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pellees  have  a  right  to  them,  in  exclusion  of  the,  liiottiel'^ 
and  any  relations  on  the  part  of  the  mother ;  not  only  be^ 
cause  this  Court  hath  ^o  adjudged  it,  but  also,  because  it 
Si  tms  clear  to  me  chat  the  right  to  profits  folio%rs  the  right 
to  the  subjf  ct  out  of  which  they  issue^  as  the  shadow  folU 
lows  the  substance.  , 

I  am  therefore  of  opinion  that  the  decree  ought  to  b« 
reversed,  so  far  as  it  respects  the  interest,  and  affirmed  at 
to  ihe  residue* 


The  following  was  entered  as  the  decree  of  this  Courts 


^^  The  Court  is  of  opinion  that  there  is  error  in  so  much 
of  the  8ai<;i  decree  as  directs  the  payment  of  the  sum  of 
15/.  Is.  \(L  by  the  appellant,  as  administrator  of  Benjamin 
Edloe  Tomlinson^  deceased,  for  interest  on  the  hire  of  slaves, 
for  which  he  is  Supposed  to  have  been  chargeable  from 
the  day  the  money  for  their  hire  became  due  from  the  per* 
sons  to  whom  the  slaves  were  hired,  although  there  be  no 
proof  that  the  same  was  then  received  by  the  said  adminis^ 
trator,  and  it  was  in  this  case  doubtful  to  whom  the  same 
ought  to  be  paid ;  and,  also,  in  this,  that  the  interest  upon 
the  same  was  directed  to  be  continued  beyond  the  date  of 
the  decree,  which  was  not  then  authorized  by  law.  1  here- 
fore,  it  is  decreed  and  ordered,  that  the  said  decree  be  re* 
versed  and  annulled;  and  that  the  appellees  pay  to  the  ap* 
pellant  his  costs  by  him  expended  in  the  prosecution  of  his 
appeal  aforesaid  here.  And  this  Court,  proceeding  to  make 
such  decree  as  the  said  Superior  Cotirt  of  Chancery  ought 
to  have  pronounced,  it  b  further  decreed  and  ordered,  that 
the  appellant  pay  unto  the  appellees  the  sum  of  195/.  4$.  Sd» 
an^  their  costs  by  them  expended,  as  well  in  the  prosecution 
of  their  appeal  formerly  in  this  Court,  as  in  Ae  prosecution 
of  their  suit  in  the  said  Superior  Court  of  Chancery." 

5  • 
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The  following  opinion  was  pronounced  in  the  case  of     April, 


Wyattj  Mn!r  of  Curtis^  Vr  Atnse  and  Wtfe^  by  v^^/-^^ 

Judge  Tucker.      This  cause  depending  in  great  measure      Wyatt 
upon  the  same  principles  as  that  of  Dilliard  v.  Tomiinson^    Mat«^  and 
t  find  it  necessary  to  say  no  more  upon  the  subject,  generally.    ,_«««.», 
The  limitations  in  the  will  of  WilUam  Murray^  the  father  of 
the  infants  Mary  Anne  and  Fanny  Murray^  deceased,  and 
of  the  complainant    Harritt  Musty  leave  no  question  to  be 
decided  as  to  the  operation  oi  the  law  of  descents  upon  that 
portion  of  his  estate. 

But  I  am  of  opinion,  that  the  slaves  and   persopal  estate 
of  those  infants  respectively   are  to  be  distributed  among 
their  next  of  kin,  according  to  the   course  of  law  at  the 
time  of  their  respective  deaths ;   that  is  to  say,  that  the 
slaves  and  personal  estate  of  Mary  Anne  Murray  ought  to 
be  distributed  between  her   mother  and  surviving  sisters, 
in  the  manner  prescribed  by  the  act,  passed  in  the  year 
1785,  entided  an  act  directing  the   course  of   descents, 
which  act,  as  to  personal  estate,  was  in  full  force  at  the  time 
of  her  decease.     And  that  the  slaves  and  personal  estate 
of  Fanny  Murray^  which  were  derived  to  her  immediately 
from  her  father  William  Murray^  upon  her  death  became 
liable  to  distribution  according  to  the  course  in  which  lands 
are  to  descend,  under  the  act  passed  in  the  year  1792,  enti- 
tled an  act  to  reduce  into  one  the  several  acts   directing   . 
the  course  of  descents;    subject  to  the  proviso  which  is 
contsdned  in  the  fifth  section  of  that  law.      But  that  the 
slaves  and  personal  estate  of  that  infant,  which  were  not 
immediately  derived  from  her  father^  including  under  that 
description  the  rents ^  issues^  and  profits  of  lands y  the  hire 
and  increase  of  slaves^  and  the  interest  of  money,  or  any 
other  property  acquired  after  the  death  of  the  father,  (in- 
cluding also  in  that  description  the  sum  of  100/.  charged 
upon  the  lands  devised  to  the  complainant  Harriet  Muse^ 
on  the  contingency  in  the  father's  will  expressed,)  where 
the  same  can  be  clearly  and  definitively  ascertained,  ought 
to  be  distributed  s^mong  the  next  of  kin  of  that  infant,  in 
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ApitiL»  the  same  manner,  and  in  the  same  ^proportions,  as  if  she 
had  attained  her  full  age  of^  21  years  at  the  time  of  her 
decease.  I  am  further  of  opinion,  that  if  it  shall  appear 
that  the  complainant  Harriet  Muse^  or  her  husband,  entered 
,^  Upon  the  lands  devised  to  her  upon  the  contingency  of  the 
death  of  her  sister  Mary  Anne^  on  her  paying  to  her  $ister 
Fanny  Murray^  one  hundred  pounds  current  money,  that 
complainant,  or  her  husband,  ought  to  be  charged  with  inte* 
rest  upon  that  sum  from  the  time  of  such  entry,  and  pos- 
session taken  and  held,  or  upon  so  much  thereof  as  ought 
to  be  paid  to  the  distributees  of  the  said  Fanny  Murray^ 
other  than  the  said  Harriet  Muse*  And  that  this  cause  be 
-  sent  back  to  the  Court  of  Chancery  with  directions  that  aa 
account  (if  required  by  either  party)  be  taken,  and  distri- 
bution  made  according  to  these  principles. 

I  wibh  It  to  be  understoood  that  Charles  Curtisy  the  hus* 
band  of  Anne  Murray^  mother  of  Mary  Anne  and  Fanny 
Murray^  and  also  the  father  of  Joanna  Curtis  and  Christo* 
pher  CurtiSy  deceased,  is  entitled  to  the  distributive  shares 
of  all  those  persons* 

Judge  Fleming*  Upon  the  death  of  WiUiam  Murray^, 
his  widow,  Anne  Murray^  having  renounced  the  will  of  her 
deceased  husband,  took,  as  her  dower,  three  ninths  of  his 
slaves,  and  other  personal  estate ;  and  his  three  daughters, 
Mary  Anne^  Harriet^  and  Fanny  Murray^tsidi  two  ninths 
thereof.  Upon  the  death  of  Mary  Anne  Murray^  in 
Marchy  1793,  before  the  act  of  December^  1792,  c  92#  was 
in  force,  her  mother,  then  the  wife  of  Charles  Curtis^  the 
appellant,  succeeded  to  two  equal  eighth  parts  of  her  slaves, 
,  and  other  personal  estate:  two  other  equal  eighth. parts 
vested  in  each  of  her  surviving  sisters,  Harriet  and  Fanny 
Murray;  and  one  equal  eighth  part  vested  in  each  of  her 
brother  and  sister  of  the  half-blood,  to  wit,  Christopher  and 
Joanna  Curtis.  And  of  the  reversionary  interest  in  the 
dower  slaves  of  her  mother,  two  equal  sixth  parts  vested 
in  each  of  her  said  sistei^,  and  one  equal  sixth  part  in 
each  of  her  said  brother  and  sister  of  the  half-bloodt 
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Upon  the  death  of  Joanna  Curtis^  in  July^  1793,  the  ^J^»J»-» 
estate  derived  to  her  from  Mary  Anne  Murray^  her  sister 
of  die  half  blood,  vested  in  her  father  Charles  Curtis^  the 
appellant,  who,  upon  the  death  of  his  son  Christopher 
Curtis^  in  Aprils  1795,  became  entitled  to  one  other  eighth  • 
pan  of  the  estate  of  the  said  Mary  Anne  Murray^  deceased, 
making,  in  the  whole,  a  moiety  thereof. 

With  respect  to  the  estate  of  Fanny  Murray^  she  having 
died  whilst  the  act  of  1792,  c.  92.  was  in  full  force,  her 
mother,  and  brother  and  sister  of  the  half  blood,  were 
Ciereby  excluded  from  any  distributive  share  of  her  estate. 

The  following  decree  was  thereupon  entered. 

<^  The  Court  is  of  opinion  that  there  is  error  in  the  said 
decree  in  reversing  so  much  of  the  decree  in  the  original 
suit  brought  by  Charks  Curtis^  and  Elizabeth  Curtis.^  an  in- 
fant, by  the  said  Charles^  her  father  and  next  friend,  against 
Peter  Kempy  executor  of  William  Murray ^  and  Harriet 
Murray^  only  surviving  child  of  the  said  William  Murray^ 
as  declares  that,  by  the  statute  for  distributing  personal 
estate,  including  slaves  unbequeathed,  the  plaintiff,  Charles 
Curtis^  (in  right  of  his  wife  and  his  two  elder  children  by 
her,  who  are  dead,  and  whom  he  representeth,)  is  entitled 
to  one  half  of  the  personal  estate  of  Mary  Anne  Murray; 
and  as  directs  that  the  said  Peter  Kemp^  defendant  in  that 
suit,  should  render  an  account  of  his  adininistration  of  the 
estate  of  his  said  testator,  before  ,  Commission- 

ers appointed  to  examine,  sute  and  report  on  the  same; 
and  as  decrees  that  the  said  Peter  should  pay  and  deliver 
to  the  plaintiff  in  that  suit,  Charles  Curtis^  one  half  of  the 
slaves  and  other  personal  estate  of  the  said  Mary  Anne 
Murray;  and  as  approves  and  confirms  the  report  of  the 
Commissioners  made  in  pursuance  of  that  decree  and  or- 
der: and  that  there  is  also  error  in  so  much  of  the  first 
mentioned  decree  on  the  bill  of  review  as  dismisses  the 
bill  ia  the  original  suit  with  costs;  this  Court  being  of  opi- 
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Apbil,     nion  that  so  much  of  the  said  origiiial  decree  as  rehites  ta 
\^^>r>^   the  estate  of  Mary  Anne  Murray^  deceased,  is  correct,  and 

Wyatt  ought  to  have  been  affirmed  on  the  said  JmU  of  review ;  and 
Mase  and  that  the  residue  of  the  said  decree  in  the  original  suit  was 
properly  reversed ;  it  is  therefore  decreed  and  ordered,  that 
the  decree  in  this  suit  be  reversed  and  annulled,  and  that  the 
appellants  recover  against  the  appellees  their  costs  by  them  ex- 
pended in  the  prosecution  of  their  appeal  aforesaid  here.  And 
this  Court  proceeding  to  make  such  decree  as  the  said  Supe- 
rior Court  of  Chancery  ought  to  have  rendered  on  the  bill  of 
review  aforesaid,  it  is  further  decreed  and  ordered,  that  the 
said  Ptter  Kemp  do  pay  and  deliver  to  the  appellant,  Pe* 
%et  fVyatij  administrator  of  Charles  Curtis^  one  half  of  the 
slaves  and  personal  estate  which  were  of  the  estate  of  the  said 
Mary  Anne  Murray^  deceased,  and  account  for  the  profits 
of  the  said  slaves  from  the  time  of  her  death,  and  pay  the 
same  to  the  said  Peter  Wyatty  administrator  of  the  said 
Charles  Curtis.  And  it  is  ordered,  that  the  cause  be  remanded 
to  the  siud  Superior  Court  of  Chancery  for  an  account  to  be 
taken,  and  further  proceedings  to  be  had  therein,  ag^eabl^r 
to  the  principles  of  this  decree." 


day.  May  S, 

^^eTml  Hunter  against  Fairfax's  Devisee. 

Tietday,  Octo* 
A«r«5,  1809. 

1.  By  the  act  IN  an  action  of  ejectment,  on  behalf  of  Daoid  Hunter 
mii^°JSS^  against  Denny  Fairfax,  in  die  Winchester  District  Court, 

the  lOth  of  December,  1796,  (see  ySppendix,  No.  V.  to  «  Hev,  Code,  p.  (71.)  e.  5.)  the 
title  of  Denny  Fairfax,  and  of  those  who  claim  under  hini»  to  Mieh  of  the  lands  in  the 
J^'orthem  J^Teck  of  Virginia  as  were  -watte  and  unappropriated  at  the  time  ^  the  death  of 
Jjtrd  Fairfax,  was  clearly  extingubhed. 

«.  Qtuere,  Were  the  several  acts  of  Assembly,  respecting  the  mode  of  aoqairing  titkf 
to  waste  and  anappropriated  lands  in  tlie  JVorthern  ^eck,  equiTalent  to  an  ingueet  ofogtee^ 
and  sufficient  to  authorize  grants  of  the  said  Unds  by  the  Common  wealthy  mdependently 
of  the  said  act  of  compromise  ?  ' 

3.  Quxre,  whether,  by  virtue  of  the  treaty  of  1783,  penons  bom  in  Great  Britain,  and 
residing  there  on  the  4tb  of  July,  1776,  could,  without  ever  thereafter  becoming  citizens 
of  Virginia,  or  of  any  of  the  Lfnited  ^Statet  Gf^tnerica,  tahe  and  hold  lands  in  Virginia,  by 
descent,  or  devise,  accruing  between  that  day  and  the  date  of  the  taid  treaty  T 

4.  In  ejectment,  if  tlie  term  laid  in  the  declaration  expire  before  the  decision  of  the 
cause,  the  practice  is  to  gi  ant  leave  to  amend  the  declaration  by  enlarging  the  term. 
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fior  788  acres  of  land  lying  in  the  County  of  Shenandoah^     ^^J^^^ 
the  parties^  by  their  counsel,  on  the  9th  of  September y  1793, 
agreed  a  case,  in  substanf:e,  as  follows: 

1.  That  the  act  of  Assembly  entitled,  ^  an  act  for  con- 
fimung  and  better  securing  the  titles  to  lands  in  the  Norths 
^em  Necky  held  under  die  Right  Honourable  Thomas  Lord 

Fairfax^  &c«(a)  truly  recites  the  several  grants  or  charters  (a)    i    /2ev. 

Code,  p.    5. 

which  were  made  by  die  Kings  of  Great  Britain^  to  the 
fNredecessors  or  ancestors  of  the  late  Thomas  Lord  Fairfax^ 
of  and  concerning  that  part  of  the  territory  of  the  then 
Colony,  now  Commonwealth,  of  Virginia^  called  and  known 
by  the  name  of  the  Northern  Neck;  and  that  all  the  estates, 
rig^  and  authorities  thereby  granted  to  them  were  lawfully 
vested  in  him  previous  to  the  year  1736,  and  remained 
vested  in  him  until  the  time  of  his  death. 

2.  That,  in  the  year  1748,  an  act  of  Assembly  was 
passed,  entitled,  ^^  An  act  confirming  the  grants  made  by 

hb  majesty,  widiin  die  bounds  of  the  Northern  Neck,''  &c(A)  i^)^^  ^^• 

3*  That  the  said  Thomas  Lord  Fairfax^  proprietor  of  the 
Mid  territory  called  the  Northern  Neck,  in  the  year  1748, 
<^ned  and  kept  and  conducted  at  his  own  e3q>ense  an  office 
within  the  said  Northern  Neck^  for  granting  and  conveying 
what  he  described  and  called  the  waste  and  ungranted  lands 
therein,  upon  certain  terms,  and  according  to  certain  rules 
by  him  established  and  published,  and  that  such  of  the 
aforesaid  lands  as  were  granted  and  conveyed  by  him  in 
fee,  were  granted  and  conveyed,  in  parcels,  in  a  certain 
form,  set  forth  at  large  in  haec  verba;   and  that  the  said 
grants  and  conveyances  in  fee  were  transcribed  and  entered 
in  books  kept  by  him  for  that  purpose,  in  the  said  office,  by 
his  own  clerks  or  agents,  and  were  uniformly  alike,  except 
as  to  grants  and  conveyances  of  lots  in  places  laid  off  and 
designed  for  towns;  that  he  kept  the  said  office   open  for 
the  purposes  afbressud,  irom  the  year  1748  till  the  time  of 
his  d!satA,  which  happened  in  December ,  1781;  during  all 
'    which  time,  as  well  as  prior  thereto,  from  the  time  he  be- 
came  proprietor  as  aforesaid,  he  exercised  the  right  of 
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grantiog  and  conveying  in  fee-simple,  the  lands  called  wasle 
and  ungranted  lands  as  aforesaid,  upon  the  rents,  conditions 
and  reservations  contsuned  in  the  grants  and  conveyances, 
made  by  him;  the  rents  reserved  therein  were  paid  to  him 
as  they  annually  accrued;  and  he  also  exercised  the  right 
of  leasing  for  term  of  lives  and  for  years  (reserving  annual 
rents)  parcels  of  the  said  lands  called  by  him  waste  md 
ungranted;  which  rents  were  also  paid  as  they  became  due. 

4*  1  hat  the  said  Thomas  Lord  Fairfax  was,  at  the 
time  of  his  death,  and  for  many  years  had  been,  a  citizen 
and  inhabitant  of  the  Commonwealth  of  Virginia;  that  he 
duly  made  and  published  his  last  will  and  testament,  which 
is  set  forth  in  hctc  verboy  and  was  admitted  to  record  by  the 
Court  of  Frederick  County  the  5th  of  March^  1782;  in 
which  will  he  devised  all  his  ^^  undivided  sixth  part  or  share 
of  his  lands  and  plantauons  in  the  Colony  of  Virginia^ 
commonly  called  or  known  by  the  name  of  the  Northern 
Neck  of  Virginia^  to  the  Reverend  Denny  Martin^  his  ne* 
phew,  of  the  County  of  Kent^  in  Great  Britain^  to  him,  his 
heirs  and  assigns  for  ever ;  upon  condition  that  he  should 
procure  aq  act  of  Parliament  to  pass  to  take  upon  him  the 
name  of  Fairfax  and  coat  of  arms.  And  that  the  defendsmt 
Penny  Fairfax  was  the  same  person  mentioned  in  the  said 
will  by  the  name  of  Denny  Martin^  and  that  he  obtained  the 
name  of  Denny  Fairfax^  and  the  Fairfax  coat  of  arms,  in 
conformity  to  the  directions  of  the  said  will. 

5.  That  the  lands  in  the  declaration  mentioned  are  a 
part  of  the  lands  known  by  the  name  of  the  Northern  JVect 
of  Virginia;  and  are  also  the  same  lands  for  which  a  patent 
was  granted  to  David  Hunter^  the  lessor  of  the  plaintiff,  by 
Beverley  Randolph,  Governor  of  Virginia;  (which  is  set 
forth  in  hoc  verba^  dated  Jpril  30th,  1789;)  and  are  part 
of  the  lands  called  and  described  as  waste  and  ungranted 
within  the  said  Northern  Aeck^  by  the  said  Thomas  Lord 
Fai  faxy  as  afortsaid ;  and  are  of  the  vs^luc  of  five  hundred 
pounds  current  paoney. 
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e.  That  Thomas  Lord  Fairfax  died  seised  in  fee  of  sundry  ^^iH^' 

tracts  of  land  in  the  County  of  Fredertcky  and  other  coun-  v^  -^ 

ties  in  the  said  Northern  Neck^  conuining  altogether  three  t 

hundred  thousand  acres,  which  had  been  granted  and  con-  d"^!^ 


veyed  by  him  to  Thomas  Bryan  Martin^  in  fee,  upon  the  — — 

same  terms,  and  in  the  same  forms  of  other  jands  conveyed 
and  granted  by  him  in  fee  as  aforesaid,  which  lands  were 
soon  thereafter  reconveyed  by  the  said  Thomas  Bryan  Mar-' 
tin  unto  him  in  fee* 

7.  That  **  the  defendant  in  this  suit  was  bom  in  England^ 
a  subject  to  the  King  of  Great  Britain^  in  the  year  1750,  is 
now^  and  ever  since  his  birth  hath  been^  a  subject  to  the  said 
jKingj  and  hath  always  inhabited  within  England^  as  well 
during  the  late  war  between  Great  Britain  and  America^ 
which  was  ended  by  the  peace  made  in  the  year  1783,  as  in 
all  other  times ;  and  hath  not  made  himself  a  citizen  of  the 
United  States  of  America^  or  of  any  of  them,  by  taking  the 
oath  of  citizenship  required  by  any  law  of  the  said  United 
States^  or  of  any  one  of  them,  and  hath  never  been  in  any 
of  the  said  United  States^  but  always  hath  resided  in  En* 
glandy  where  he  now  remains*** 

8*  i  hat  a  certain  Thomas  Bryan  diartin  is  now,  and  al- 
ways hath  been,  a  citizen  of  the  State  of  Virginia^  and  is 
the  second  son  of  the  sister  of  Thomas  Lord  Fairfax^  and 
the  younger  brother  of  the  defendant ;  and  that  his  said 
mother  is  now  living,  and  always  has  been  a  British  subject,  \ 
and  •never  hath  made  herself  a  citizen  of  the  United  States 
of  America^  or  of  any  of  them. 

9.  That  a  treaty  of  peace  was  finally  made  and  concluded 
in  the  year  1783,  between  Great  Britain  and  the  United 
States  of  America^  in  hctc  verba. 

10*  They  agreed  the  several  acts  of  Assembly,  entitled, 
^^  an  act  for  establishing  a  land-office  and   ascertaining  the  . 
terms  and  manner  of  granting  waste  and  unappropriated  i779,   c  is. 
hoods  i^(a)  ^^an  act  declaring  tenants  of  lands  or  slaves  in  94.' 
tail  to  hold  the  same  in  fee-simple ;"(6)  an  act  passed  in  the  1776,   c  S6. 
year   1784,  entiUed,  "an  act  respecting  future  confisca-  45,     ^  ^' 
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for  safe  keeping  die  land  papers  of  the  Northern  Neck  m 
the  register's  office  ;"(*)  an  act  passed  in  the  year"  1779,  en- 
titled, *^  an  act  declaring  Who  shall  be  deemed  citizens  of  dils 
Commonwealth  ;^'(c)  an  act  passed  in  the  year  178d,  en- 
(a)  1784,  c.  ii^i^j^^  u  an  act  concerning  8urveyor8;^(rf)  an  act  passed  in 
W  ^^'^'ji**  *c  year  1785,  entided,  "an  act  concerning  e8cheator8;''(e) 
c'pde^  ^PP  and  an  act  passed  in  the  year  1785,  entitled,  ^  an  act  to  ex- 
(cVM^^.i^zy,  tend  the  operation  of  an  act,  entitled,  **  an  act  concerning 
Xii)  October^  escheators'*  to  the  several  counties  in  the  Northern  Nccky(J') 
Ch/ncv.  p'.  11*  I'hey  agreed  that  the  lands  in  the  declaration  men* 
(e?  1785  6.  ^oned  had  not  been  escheated  and  seised  into  the  hands  of 
5f'/fe'  ^20  ^^  Commonwealth  pursuant  to  the  two  acts  of  AssemUy 
(/')'i785,  e.  last  mentioned,  or  either  of  them;  and  that  no  inquest  of 
Code,  ^ipp'  office  of  escheat  had  been  taken  of  and  concerning  the  said 
''-^•^^"•^  knds. 

12.  They  agreed  in  hmc  verbcy  die  24th  section  of  th* 

act  passed  in  the  year  1782,  entided,  ^  an  act  to  amend  and 

reduce  the  several  acu  of  Assembly,  for  ascertaining  cer« 

tain  taxes  and  dudes,  and  for  establishing  a  permanent  re* 

(jr)  October,   venue,  into  one  act.'*(^) 

li.  ct  jitfv.      13.  They  agreed  that  the  lessor  of  the  plaintiff  is  a  citizea 
p.  176.  ^£  fTirginia^  and  always  has  been,  and  that  he  entered  into 

the  lands  contained  in  his  grant  or  patent  aforesaid,  in  pur- 
suance thereof,  and  was  possessed  thereof  prior  to  dib 
suit. 

14.  They  agreed  the  lease,  entry  and  ouster  in  the  decla^ 
ration  mentioned;  and,  if,  upon  the  whole  matter^  the  law 
be  for  the  plaintiff,  that  judgment  be  rendered  for  him  for 
his  term  yet  to  come  in  the  lands  in  the  declaration  men- 
tioned, and  one  penny  damage;  otherwise,  that  judgment 
be  rendered  for  the  defendant. 

The  District  Court,  upon  this  case  agreed,  gave  judg- 
ment for  the  defendant;  whereupon  the  plaintiff  appealed ; 
and,  Denny  Fair/ax  having  afterwards  departed  this  life, 
6 


I 
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die  appeal  was  revived  against  Philip  Martin^  his  heir  at     ^|^m^' 
law  and  devisee.  v^^s^^ 

Hunter 

T. 

This  cause  was  argued  in  May^  1796,  before  Judges  d«vU«? 
Ltohs,  Carrington,  Fleming  and  Roane,  and  reargued  — — — 
on  Wednesday^  October  25,  1809,  by  Wtlliams  and  Wickham^ 
for  the  appellant,  and  Call^  for  the  appellee,  before  Judges 
Flexing  and  Uoane  ;  (Judge  Tucker  not  sitting  in  the 
quise,  through  motives  of  delicacy,  being  nearly  related  to  a 
person  interested;)  but,  as  the  Court  went  so  fully  into  the 
subject  in  giving  their  opinions,  it  is  thought  proper  to  omit 
the  arguments  at  the  b^r. 

Monday^  April  23,  1810.  The  Judges  pronounced  their 
opinions* 

Judge  Roane*  This  was  an  ejectment  brought  by  the 
appellant  against  Denny  Fairfax^  under  whom  the  appellor 
claims,  in  the  District  Court  of  Winchester* 

At  the  trial,  the  parties  agreed  a  case  in  lieu  of  a  special 
verdict.  That  case  agrees,  inter  alia^  various  acts  of  As- 
sembly respecting  the  territory  of  the  Northern  Necky  as  is 
therein  more  particularly  stated;  the  treaty  of  peace  of 
1783,  between  the  United  States  and  the  King  of  Great 
Britain;  the  act  of  1784,  ^^  respecting  future  confiscations;^ 
that  Lord  Fairfax  died,  a  citizen  of  thb  Commonwealth, 
in  December y  1781,  having  devised  his  lands  in  the  Northern 
Neck  to  Denny  Fairfax^  who  was  bom  in  England  in  the 
year  1750,  and  has  never  become  a  citizen  of  Virginia^  or 
of  any  of  the  United  States;  that  the  land  in  controversy 
was  a  part  of  the  lands  in  that  territory  called  and  described 
by  Lord  Faitfax  as  waste  and  ungranted  land;  that  the 
appellant  obtained  a  grant  therefor,  from  the  Common- 
wealth of  Virginia,  on  the  30th  of  Aprilj  1789,  entered, 
and  was  possessed  in  pursuance  thereof  until  ejected;  and 
diat  BO  inquisition  of  escheat  or  forfeiture  was  ever  found 


224 


Supreme  Court  of  Appeals. 


April, 
1810. 


Hunter 

T. 

Fairfax's 
Devitee. 


in  relation  to  this  land,  under  the  ordinary  acts  on  this 
subject,  as  extended  to  the  said  territory  since  the  death  of 
Lord  Fairfax* 

Uefeiring  to  the  case  itself  for  a  more  particular  statc- 
*  ment,  these  are  the  facts  which  seem  rtrost  important  in  the 
present  instance:  there  are  other  facts  which  seem  to  relate 
to  the  question  whether  Lord  Fairfax  had  an  absolute  fee 
estate  in  the  soil  of  the  said  territory,  or  only  a  seignioral 
right  thereto;  a  question  unnecessary  to  be  stirred  in  the 
present  instance,  as  my  opinion  will  go  upon  the  admission 
that  he  had  the  former.  The  District  Court  gave  judg- 
ment for  the  appellee,  from  which  an  appeal  was  taken  by 
the  appellant  to  this  Court*  It  is  necessary  here  to  state 
that  the  judgment  was  rendered  the  24th  of  Aprils  1794, 
which  accounts  for  the  omission  to  state  in  the  case  agreed, 
cither  the  treaty  of  November  19,  1794,  between  the  I7n/- 
ied  States  and  Qreat  Britain^  or  the  act  of  compromise  of 
October  10,  1796,  between  the  Commonwealth  of  Virginia 
and  the  purchasers  under  Denny  Fairfax. 

On  the  part  of  the  appellant  it  is  contended,  that  Denny 
Fairfax  was,  at  the  time  of  the  devise  in  question,  and  ever 
after,  an  alien,  and  incapable  of  holding  lands  in  this  Com- 
monwealth \  that,  admitting  an  inquest  of  office  to  have 
been  necessary  under  the  general  laws  as  applying  to  or* 
dinary  cases,  the  several  acts  of  Assembly,  stated  in  the. 
case,  respecting  the  mode  of  acquiring  titles  to  waste  and 
unappropriated  lands  in  the  Northern  NecJk^  were  equivalent 
thereto,  and  supplied  the  place  thereof,  in  relation  to  such 
lands,  and  justified  the  grant  by  the  Commonwealth;  and 
that  the  act  of  compromise  of  1796,  aforesaid,  ceded  the 
title  to  the  appellant,  even  if  it  were  not  complete  without 
it. 

On  the  part  of  the  appellee,  on  the  contrary,  it 
is  contended,  that  the  original  appellee,  Denny  Fairfax^ 
was  capable  of  taking  and  holding  the  land  devised 
to  him,  until  devested  bjr  am  inquest  ef  office,  or  some 
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equivalent  act;  and  that  no  such  act  had  taken  place  prior  April, 
to  the  treaty  of  peace,  which,  it  is  further  alleged,  protected 
his  property,  anfl  rekksed  the  right  of  the  Commonwealth 
to  the  land  in  question :  it  is  also  contended,  that  th%  ^ct  of 
t:ompromise  aforesaid  (being  passed  subsequent  to  the 
judgment  in  this  case)  does  not  affect  it,  and  cannot  be 
introduced  mto  the  cause  so  as  to  vary  that  judgment. 

In  the  case  of  Reed  v.  Reed^  (MS.  Aprils  1805,)  it  was 
solemnly  decided  by  this  Court,  that  a  man  standing  in  the 
predicament  of  Denny  Fairfax^  is  to  be  considered  as  an  alien 
under  our  laws,  and  that  the  treaty  of  peace  did  not  operate  ^* 
to  protect  or  enlarge  the  inheritable  rights  of  British  antenati 
accruing  after  the  date  thereof.  These  were  the  points 
actually  before  the  Court  in  that  f:ase,  and,  thertfore,  judi"  , 
daily  decided :  every  thing  which  may  have  fallen  from  any 
of  the  Judges  in  relation  to  other  points,  or  to  topics  not  ne- 
cessarily presented  by  the  case,  I  conceive  to  be  extrajudi- 
cialy  and,  as  such,  not  entitled  to  the  weight  of  binding  acH 
thority.  It  was  not,  for  example*  (/(Wr/diet/,  on  the  other 
hand,  that  the  descents  to  British  antenati  accruing  between 
die  epoch  of  the  declaration  of  our  independence  and  that 
treat)^  were  protected  and  enlarged  thereby;  or,  in  other 
words,  that  that  treat}'  should  be  construed  to  arrest  the 
operation  of  the  ordinary  laws  of  escheat  and  forfeiture 
of  the  several  states:  much  less  was  it  decided, 'in  that 
case,  or. any  other  within  my  knowledge,  that  the  several 
legislative  acts  stated  in  the  verdict  were  incompetent  to 
perfect  the  title  of  the  Commonwealth  to  the  land  in  ques- 
tion, as  being  equivalent  to  inquisitions  of  office.  As^ 
however,  although  such  were  the  only  points  necessarily 
and  judicially  decided  in  the  case  of  Reed  v.  Reed^  the  ques- 
tion touching  the  operation  of  the  treaty  upon  prior  cases, 
was  discussed  much  at  large  by  myself,  which  question  now 
stands  for  the  opinion  of  this  Court,  I  must  beg  leave  to 
refer  to  a  part  of  my  opinion  in  that  case,  as  containing  the 
grounds  of  my  opinion  in  this.  What  was  then  entirely 
extrajudicial^  and  inserted  only  from  the  difficulty  of  taking  . 

Vol.  I.  F  f 
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April,  a  partial  view  of  tht^  Bubject,  I  beg  leave  now  to  adopt  and 

\^^>r^^^  rendw  judicial^  it  being  callad  for  by  the  actuiA  question  de* 

Hunter  pending  before  us.  I  regret  the  necessity  oimading  any  part 

Fairfax's  of  that  opinioo;  which  arises  from  the  lapse  of  time  since  it 

Devisee.  *, 

mmm^,,.^^..^  was  delivered,  and  the  inconvenient  circumstance  that  the 
decisions  of- this  Court,  of  that  period,  have  not  yet  seen  the 
light,  and  exist  only  perhaps  in  a  single  manuscript*  I  re- 
gret it,  however,  the  less,  because  I  shall  take  the  liberty, 
en  passant^  to  fortify  some  of  the  positions  then  taken,  by 
means  of  notes  of  some  subsequent  decisions  in  the  Supreme 
Court  of  the  United  States^  and  other  authorities.  If  the 
opmidn  \\  long,  it  must  be  admitted  that  the  question  is  im- 
portant;  and  1  offer  it  also  by  way  of  apologv,  that  we«had 
then  to  explore  the  subject  in  the  first  instance. 

[Here  Judge  Roanf,  read  Irom  die  notes  of  his  opinion 
in  the  case  of  Reed  v.  Reed^  that  part  thereof  which  imme- 
diately relates  to  the  present  question.*] 
^  I  have  thus  endeavoured  to  shew  by  referring  to  and 
adopting  the  sentimenn  I  delivered  in  the  case  of  Reed  v. 
Reed^  that  the  treaty  of  peace  has  nothing  to  do  with  the 
laws  of  aUenage  of  the  several  states;  that,  if  it  had  any 
effect  upon  rights  like  the  present,  it  would  be  to  enlarge 
a  null  and  defeasible  interest  into  an  absolute  and  indefea- 
sible ooe,  contrary  to  what  is  contended  for,  that  the  treaty 
was  to  protect  rights  antecedently  existing,  and  that  this 
construction  (while  there  is  no  strong  necessity  for  it)  is 
opposed  by  many  and  insurmountable  objections.  In  re* 
/  lation  to  cases  happening  after  that  treaty,  the  decision  in 

Reed  V,  Reed  IS  a  direct  authority  in  the  negative:  but  the 
qnestion  relating  to /?r/or  cases  has  never  been  decided,  that 
I  can  learn,  either  in  this  Court  or  in  the  Supreme  Court  of 
the  United  States,  It  was  not  decided  in  the  case  of 
JMarshall  v.  Conrad.  (MS.)  In  that  case  Judges  Fleming 
^nd  Carkington  expressly  waiyed  the  consideration  of  the 

•  Sec  AppemUx, 
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operation  of  the  treaty  upon  it,  as  being  rendered  unne- 
cessary  by  the  act  of  compronMie  of  1796.     Judge  FItming 
considet«d  the  case,  also,  as  embraced  by  the  treaty  of 
1794;  as  to  which,  however,  his  opinion  seems  to  be  differ- 
ent from  that  of  the  Supnme  Court  of  the  United  States  in  _ 
the  case  of  Dcnvson  v.  Godfretf,  4  Crunch,  321.  in  which  i^ 
-was  held,  that  a  British  antenata  could  not  recover  lands 
which  descended  upon  her  in  Maryland,  in  the  year  1793. 
Reposing  in  that  case,  therefore,  upon  the  ground  of  the 
compromise,  in  which,  1  bilicve,  the  other  members  of  the 
Court  (myself  dissenting)  entirely  concurred,  the«^  Judge* 
did  not  enter  into  the  great  question  now  before  us,  which 
therefore  is  not  concluded  by  that  decision.     As  for  the 
case  of  The  Commonwealth  v.  Bristow,  (MS.,  Spring  term, 
1806,)  I  consider  it  to  be  in  favour  of  the  appellants.  While 
it  decides  that  a  confiscation,  which  is  complete  prior  to  the 
date  of  the  treaty,  (which  I  shall  endeavour  to  shew  was 
the  case  in  the  present  instance,)  is  not  affected  thereby,  it 
passes  no  opinion  as  to  the  operation  of  the  treaty  upon  the 
crdinary  laws  of  alienage  of  the  several  states ;  for  the  con- 
fiscation ia  question   in  that  case  was  under  the  legislative 
act  of  1779,  which,  the  Court  properly  admitted,  (without 
any  inquiry  as  to  the   question  of  alienage,)  vested   aU 
British  property,  then  holden,  in  the  Commonwealth,  on  the 
ground  of  its  being  the  property  oi  enemies;  and  that  act 
(as  I  think  the  act  of  1782  may  be)  was  properly  compared 
to  a  general  bill  of  attainder.     That  decision,  however,  is 
importai»t  on  account  of  the  analogy  which  holds,  as  afore 
said,  between  the  general  inquisition  (if  I  may  so  express 
it)  contained  in  the  act  of  1779,  and  that  resulting  from  the 
act  of  1782,  hereafter  mentioned,  for  taking  possession  of 
the  vacant  lands  in  the   Northern  Neck.     It  is  also  impor- 
tant  in  deciding  (or  considering  the  case  of  Reed  v.  Reed  to 
have  decided)  that  British  subjects  were  aliens  here  from 
the  date  of  the  declaration  of  independence,  as  is  before 
abundantly    stated;  from   whence    it  would    follow   that 
stronger  expressions  in  the  treaty  would  be  necessary  to 
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April,  operate  ihe  effect  in  question,  than  uader  a  contrary  sup- 
position. The  question  before  us  is,  therefore,  I  conceive, 
entirely  open*  ' 

Beingdecidedly  of  opinion,  for  the  reasons  already  stated, 
that  neither  the  treaty  of  peace,  nor  the  act  of  1 784  respecting 
.future  confiscations,  related  at  all  to  the  subject  of  alienage, 
it  follows,  in  my  judgment,  that  the  act  of  1785,  c.  67.  was 
undoubtedly  competent  to  vest  the  possession  of  the  vacant 
lands  of  the  Northern  Neck  in  the  Commonwealth.     Except 
for  the  bar  supposed  to  be  set  up  by  the  treaty,  to  the  power 
of  the  legislature,  this,  I  presume,  would  be  admitted  by  the 
appellee's   counsel   themselves:    buti  even   admitting  the 
application  of  the  treaty  to  the  case  before  us,  I  will  go 
further  and  contend,  that  the  title  of  the  Commonwealth 
to  the  vacant  lands  of  the  Northern  Neck  was  perfected 
before  the  date  of  that  instrument- 
Lord  Fairfax  having  died  in  1781,  the  legislature  of  the 
then  sovereign  State  of  Virginia^  premising  that  they  had 
reason  to  believe  that  the  whole  of  that  extensive  territory 
had  devolved  on  alien  enemies,  turned  their  attention  to  the 
ia)  Ch'  Rev.  subject  <in  October^  1 782.     By  their  act  of  that  session,(a) 
p.  176.  8.  24.  jjjgy  sequestered  the  quit  rents  then  due  in  the  hands  of  the 
land-holders,    ordered  all   quit  rents    thereafter   accruing 
to  be  paid  into  the  treasury^  and  exonerated  the  said  land- 
holders therefor.     I  know  of  no  means  more  efficacious 
than  this,  to  have  taken  possession  of  the  quit  rentSy  and 
even  of  the  granted  X^luA^  in  that  territory,  so  far  as  a  title 
thereto  existed  in  Lord   Fairfax;  and,  although  in  May^ 
[b)  Jutd.  20G.  1783,(^)  they  released  to  his  executors  all  the  quit  rents 
due  at  the  time  of  his  deaths  they  retained  their  hold  oh  those 
subsequently  arising,  until  they  finally  abolished  them  by 
the  act  of  1 TS5.     So  much  for  the  quit  rents  and  granted 
lands  in  that  territory.     As  to  the  vacant  lands  thereof,  by 
i,c)  Ibid.  tso.  their  act  of  1782,(c)  after  premising  that  by  Lord  Fair^ 
scssfon**8.  s!^' ./^**  death  great  inconveniences  would  accrue   to  those 
inclined  to  make  entries  for  vacant  lands  in  the  Northern 
Neck^  they  enacted  "  that  all  entries  made  with  the  surveyors 
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of  the  Coonties  within  the  Northern  Neck^^  (which  entries 
were  consequently  authorized  by  the  act)  *'  shall  be  held 

*  deemed  and  taken  as  good  and  valid  in  Icnvy  as  those  here- 
tofon%made  under  the  direction  of  the  said  Thomas  Lord 

^airfaxy  until  some  mode  shall  be  taken  up  and  adopted 
by  the  General  Assembly,  concerning  the  territory  of 
the  Northern  NeckJ'^  As  there  could  be  no  conceivable 
motive  with  the  Legislature  to  abstain  from  taking  posses- 
sion of  those  vacant  lands,  and  granting  them  out,  thereby 
to  settle  the  country  while  it  was  taking  possession  of  the 
quit  rents  and  granted  lands  thereof,  the  authorizing 
entries  to  be  made  therefor,  is  as  strong  a  mode  as  they 
could  possiUy  have  adopted  to  declare  that  they  then  and 
there  took  possession  of  the  same.  They  took  possession 
thereof,  and  made  a  temporary  and  provisional  arrange- 
ment for  granting  it  away,  declaring,  at  the  same  time, 
their  intention  to  adopt  another  and  mor^  definitive  mode 
at  .a  future  time.  That  mode  was  adopted  by  the  act  of 
1785,  c.  67.;  in  which,  although  the  executive  were  directed 
to  take  possession  of  the  land-papers  of  the  Northern 
Neciy  they  were  not  directed  to  take  possession  of  the 
vacant  lands  thereof:  such  possession  .had  been  taken 
by  the  act  of  1782,  and  it  would  have  been  absurd 
to  have  directed  it  in  any  other  way  than  by  authori- 
zing entries  therefor,  as  the  act  of  1782  had  done, 
and  whicK  amounted,  ex  vi  termini^  as  is  before  said,  to  a 
declaration  that  die  possession  of  such  lands  existed  in  the 
Commonwealth.  On  a  comparison  of  this  permanent  act 
of  1785,  with  the  temporary  one  of  1782  aforesaid,  it  will 
be  found  that  the  former  is  not  only  as  deficient  as  the 
latter  in  providing  any  mode  of  taking  posesssion  of  the 
territory  other  than  that  of  authorizing  entries  therefor, 
and  tliat  in  a  manner  not  more  strong  than  that  contained 
in  the  act  of  1782,  but  has  also  expressly  recognised  the 
entries  authorized  by  that  act,  and  provided  for  carrj'- 
ing  the  same  into  grant.  When,  therefore,  the  appellees 
admit  the  tide  of  the  Commonwealth  to  the  territory  in 
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question  to  have  been  complete,  under  the  act  of  1785,  bat 
for  the  alleged  bar  of  the  treaty  ot  peace,  they  must  also 
Hunter      admit  the  sdme  in  relation  to  the  act  of  1782^  which  was 

V. 

Fairfax's      prior  to  the  treaty.     B\  both  those  acts,  the  whole  ^  that 
.;  vatant  territory  was  taken  possession  of  by  the  Common- 


wealth ;  and,  in  relation  thereto,  the  last  act  was  a  mere 
work  of  supererogation:  in  fact,  this  new  and  ridiculous 
idea  of  the  neceftshy  of  ordinar}'  and  particular  inquests  of 
office^  as  applying  to  the  case  in  question,  or  of  any  other 
symbol  of  investiture,  than  that  most  notorious  one  of  all, 
(un  act  of  the  Legislature,)  had  not  then  occurred  to  the 
mind  of  the  General  Assembly:  in  relation  to  the  Com- 
monwealth, the  mere  assumption  of  the  lands  by  law  was 
.  sufficient,  though,  as  to  the  grantees  of  the  Common- 
wealth, other  acts  were  necessar}'  to  complete  their  title :  it 
is,  however,  enough  to  avoid  the  bar  presented  by  the 
treaty  that  the  title  (including  the  possession)  of  the  lands 
was  then  completely  in  the  Commonwealth. 

While  i\i\s generalinquisition  of  office,  by  the  Legisla- 
ture, (if  I  may  so  express  myiself,)  was  peculiarly  adapted 
to  the  case  of  the  estate  of  an  individual,  which  pervaded  a 
great  number  of  the  Counties  of  the  Commonwealth,  the 
power  of  the  Legislature  to  substit;ute  an  act  for  an  ordinary 
inquisition  cannot  be  doubted.  It  is  admitted  that  an  act 
of  Parliament  in  the  reign  of  Philip  and  Mary^  declaring 
the  property  of  Sir  Thomas  Wyatt  to  be  vested  and  in  pos- 
session of  the  King,  without  any  inquest  of  office,  was  va- 
(«)  2  Tuck.  lid.(a)  That  case  differs  from  the  case  at  bar  only  in  de- 
C.  ^  ^  gree:  and  it  cannot  possibly  make  a  difference  that  the  in- 
quest in  that  case  is  expressly  waived  by  the  act,  whereas  in 
the  case  before  us,  it  is  waived  by  a  strong  and  necessary 
implication  only:  the  xt>ords  are  wanting,  but  are  more  than 
supplied  by  the  actual  measures  taken  by  the  Legislature, 
eodem  JlatUy  to  grant  out  the  lands  to  others. 

Upon  this  point  of  the  competency  of  a  general  kgisla- 
five  act  to  supply  the  place  of  particular  inquisitions  oi 
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oflBce,  I  consider  the  case  of  Kinney  v*  Beverley^a) ,  as  a 
direct  and  pointed  authority.     In  that  case,  the  title  of  the 
appellant  was  reprobated,  only  on  the  ground  that  th^  lands 
alleged  to  be  vested  in  the  Commonwealth,  by   reason  of 
non-payment  of  taxes,  and  which  were  regranted  to  him, 
had  not  been  listed  by  a  County  Commissioner.     I'his  was  ^  ^^  ^'  ^^ 
decidedly  the  ground  of  the  decision  of  the  Court  in  that 
case,  as  appears  by  the  report  thereof*     Although  the  lands      • 
in  dispute  in  that  case  stood  upon  a  common  foundatioa 
with  those  before  us,  both  as  to  the  want  ol  particular  in*       * 
quisitions  of  office,  and  also  as  to  the  non-existence  of  any 
other  mode  of  taking  possession  thereof  by  the  Common- 
wealth, except  by  authorizing  grants  to  others,    the  above       * 
was  the  only  ground  on  which  the  pretensions  of  the  ap- 
pellant failed  :  and  thjs^  although  the  necessity  of  particular 
inquisitions,  as  applying  t6  every    case,  was  suggested  by 
counsel,  and  much  laboured  by  one  of  the  Judges  of  the 
Court.     That  case  is  much  stronger  in  this  respect  than  the 
case  before  us :  for  there  the  lands  of  thousands  of  individuals, 
who  were  not  named  in  the  act,  and  whose  lands  lay  sparsim 
throughout  the  Commonwealth,  were  liable  to  be  affected, 
whereas,  in  the  case  before  us,  the  lands  of  one  individual 
(by  name)  were  taken  into  the  hands  of  the  Commonwealth. 
In  short,  if  this  objection,  for  the  want  of  a  more  particular  - 
inquisidon,  exists  in  this  case,  it  equally  exists  in  relation 
to  the  act  of  1785,  (considered  as  unaffected  by  the  treaty,) 
and  would  go  to  overthrow  every  title  acquired  under  it ! 

I  am  thus  of  opinion  that  the  treaty  of  peace  applies  not 
to  this  case,  nor  to  arrest  the  operation  of  the  laws  of 
alienage  in  the  several  states ;  tfid  that^  even  if  it  does,  ^he 
dtle  of  the  Commonwealth  to  the  land  in  question  having 
been  perfected  by  a  seisin  under  the  act  of  1782,  or,  in 
other  words,  the  confiscation  being  complete^  that  treaty  had 
nothing  left  whereupon  to  operate. 

This  view  of  the  subject  makes  it  unnecessary  for 
xne  to  say  much  in  relation  to  the  act  of  compromise 
of   1796.(4)      By    the    compromise    contained    in    that!  i4.'''*^^^'' 
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act,  the  purchasers  under  Denny  Fairfax^  in  considera- 
tion of  a  release,  by  the  Commonwealth,  of  its  dtim  to 
HuMter      ti  j^jjy  lands  specifically  appropriated  by  Lord  Fairfax  to 
Fairfax's      hjg  own  use  either  by  deed  or  actual  survey,"  agreed  to  rc- 

Devisce.  ''  . 

i..-*— —  lease  to  the  Commonwealth  ^^  all  claim  to  lands  supposed 
to  lie  within  the  Northern  Neck^  which  were  waste  and  un^ 
appropriated  at  the  time  of  the  death  of  Lord  Fairfax}^ 
;  and  the  act  has  particular  relation  to,  and  was  intended  to 
settle  and  determine  this^  among  other  suits,  then  depend- 
ing in  this  Court,  touching  the  right  to  the  said  lands.  Of 
this  compromise  the  said .  purchasers  have  already  availed 
ihemselvesy  by  reversing  two  judgments  in  favour  of  the 
•  Commonwealth,  on  the  ]  0th  of  October^  1798;  a  record  of 
one  of  which  is  now  before  me.  I  consider  the  compro- 
mise as  having  been  deposited  with  the  Court  for  the  pur- 
pose of  settling  all  the  causes  embraced  thereby,  according 
to  the  provisions  thereof:  and  I  can  never  consent  that  the 
appellees,  after  having  got  the  benefit  thereof,  should  re- 
fuse to  submit  thereto,  or  pay  the  equivalent;  the  conse- 
quence of  which  would  be,  that  the  Commonwealth  would 
have  to  remunerate  the  appellant  for  the  land  recovered 
'  from  him !  Such  a  course  cannot  be  justified  on  the  prin- 
ciples of  justice  or  good  faith ;  and,  I  confess,  I  was  not  a 
little  surprised  that  the  objection  should  have  been  raised 
in  the  case  before  us. 

On  every  ground,  therefore,  I  am  of  opinion,  that  the 
judgment  of  the  District  Court  should  be  reversed,  and 
entered  for  the  appellant. 

Judge  Fleming.  The  fcounsel  for  the  appellant,  who 
was  plaintiff  in  the  Court  below,  has  made  three  points,  in 
support  of  his  Cause; 

1.  That  Denny  Fairfax  was,  at  the  time  of  the  decease  of 
Lord  Fairfax  J  and  ever  after,  an  alien,  incapable  of  holding 
lands  within  this  Commonwealth. 

2.  That  the  several  acts  of  Assembly  respecting  the  ac- 
quiring title  to  waste  and  unappropriated  lands  within  the 
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Northern  Neck^  were  a  tuflSctent  inquest  of  office  to  autho-     ^^^^* 
rize  the  granting  the  lands  to  the  appellant.     And,  \^^>r^%^ 

3.  That  the  act  of  compromise  between  the  purchasers  Hunter 
of  Denny  Fairfax  and  the  Commonwealth,  vested  the  lauds  Fairfax's 
in  Hunter^  even  if  his  title  w^  not  complete  prior  thereto.  ,,   , 

With  respect  to  the  first  point,  the  counsel  seems  to 
admit  (by  not  denying  it)  the  right  of  Lord  Fairfax  to 
devise  the  land  in  question,  which  renders  an  inquiry  into 
the  nature  of  his  title  unnecessary:  we  arc  then  to  consider 
whether  Denny  Martin  was  incapable  of  holding  the  lands 
ao  devised  to  him,  lying  within  this  Commonwealth? 

It  has  been  settled  in  the  case  of  Marshall  v.  Conrady 
(and  I  believe  it  is  not,  or  ought  not,  to  be  controverted,  at 
this  day,)  that  an  alien  may  take  land  within  the  Common- 
wealth by  purchase,  as  well  by  devise  as  by  grant  or  other 
conveyance,  and  hold  the  same  until  something  further  be 
done,  to  devest  him  of  his  right,  to  wit,  off ce  found;  which 
must  be  done  before  any  title  can  vest  in  the  Common- 
wealth during  the  life  of  the  devisee* 

The  case  agreed  between  the  parties,  in  the  nature  of  a 
special  verdict,  finds,  among  others,  two  acts  of  Assembly 
passed  in  the  year  1785,  the  first  cntided,   *'  An  act  con- 
cerning  escheatorfe.**     (It  should  have  been  in  the  year 
1779  instead  of  1785.)(fl)  And  the  other  extending  the  ope-  (a>JWav,i779, 
ration  of  the  former  act  to  the  several  Counties  in  the  \^^^^^' 
Northern  Neck:  and  then  they  agree  that  the  lands  in  the 
declaration  mentioned  have  not  been  escheated  and  seised 
into  the  hands  of  the  Commonwealth,  pursuant  to  the  two 
acts  of  Assembly  last  mentioned,  or  either  of  them;  and 
that  no  inquest  of  office  of  escheat  hath  been  of  and  con- 
cerning the  said  hinds.     And  this  brings  me  to  consider  the 
second  position  of  Mr.  Williams^  that    the  several  acts  of 
Assembly  respecting  the  acquiring  title  to  waste  and  unap- 
propriated lands  within  the  Northern  Ntck^  were  a  sufficient 
inquest  of  office  to  authorize  the  granting  the  lands  to  the 

appellant;  and  both  of  the  counsel  argued  that  the  Govern- 
Vol.  I.  Q% 
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^mTio^'  ment,  or  Legislature,  might  have  an  office  taken,  and  confia- 
cate  the  land  by  any  mode  they  pleased*  That^  as  a  general 
principle,  is  not  denied;  but  then  the  m^^tf  ought  to  be  ex- 
plicit, and  clearl)'  understood  by  all  persons  interesliedf  and 
not  b>  implication,  that  such  and  such  acts  of  the  Legislature^ 
by  strained  construction,  amount  to  an  office  founds  to  de* 
prive  any  person,  whether  citizen  or  alien,  <^  their  justly 
acquired  rights.  More  especially,  as  the  Legislature  had 
already  acted  on  the  subject,  and  by  the  acts  of  Mayy  1779f 
concerning  escheators,  and  the  amendatory  act  of  October 
(a)   October,  following,(a)  clearly  pointed  out  a  mode  by  which,  with 

1779-  c  1 8  CA.  ,,,....  r    tr*  %  -, 

•Rev.  110.  great  solemnm*,  those  inquisitions  of  omce  were  to  be  taken, 
giving  to  British  subjects,  or  other  persons  in  their 
behalf,  the  right  of  being  heard  before  the  General  Court, 
by  a  monstrafis  de  droit;  and  to  any  person  other  than  a 
Britkh  subject,  a  right  either  to  traverse  the  office,  or  to 
be  heard  on  a  mons trans  de  droits  in  the  General  Court. 

I  proceed  to  examine  the  acts  of  Assembly,  or  clauses  of 
them,  as  are  supposed  to  amount  to  such  an  inquest  of  office 
as  authorized  the  granting  the  lands  to  the  appellant* 

The  first  that  occurs  is  the  24th  section  of  the  act  of 
1782,  c.  8*  **  To  amend  the  several  acts  of  Assembly  for 
ascertaining  certain  taxes  and  duties,  and  for  establishing  a 
permanent  revenue,  into  one  act,"  whereby,  after  suggesting 
in  a  preamble,  that  since  the  death  of  the  late  proprietor  of 
the  Northern  Neck^  there  is  reason  to  suppose  that  the  late 
proprietorship  hath  descended  upon  alien  enemies,  it  is 
enacted,  ^  that  persons  holding  land  in  the  Northern  Neck 
shuU  retain,  sequestered  in  their  hands,  all  quit  rents  which 
are  now  due,  until  the  right  of  descent  shall  be  more  fully 
ascertained,  and  the  General  Assembly  shall  make  final 
decision  thereon;  and  all  quit  rents  which  hereafter  may 
become  due,  within  the  limits  of  the  said  Northern  Neck^ 
shaU  be  paid  into  the  public  treasury,  under  the  operation  of 
the  laws  of  this  session  of  Assembly;  for  which  quit  renta 
the  inhabitants  of  the  said  Northern  Neck  shall  be  exonera* 
ted  Irom  the  future  claim  of  the  proprietor*'' 
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At  the  same  seMion  of  Asaembly,  sn  act  passed,  (c.  33.)  ^fJ^J^* 
antitled,  **  An  act  concerning  surveyors,**  in  the  3d  section 
of  which,  after  reciting,  that  the  death  of  the  Right 
Honourable  Thomaa  Lord  Fairfax  might  occasion  great 
inconvenience  to  those  who  might  incline  to  make  entries  - 
for  vacant  land  in  the  Northern  Neck^  it  was  enacted  that 
all  entries  made  with  the  surveyors  of  the  Counties  within 
the  Northern  Neck^  and  returned  to  the  office  formerly 
kept  by  the  said  Thomas  Lord  Fairfaxy  should  be  held, 
deemed,  and  taken,  as  good  anc^  valid  in  law,  as  those  be- 
fore made  under  the  direction  of  the  said  Thomas  Lord 
Fairfax  until  Hom^  mode  should  be  taken  up  andadopted^  by  the 
General  Assembly^  concerning  the  territory  of  the  Northern 
Neck. 

At  this  period,  then,  {October ^  1782,)  the  Legislature  was 
quite  undetermined  on  the  subject  of  this  territory,  and  had 
done  nothing  that  squinted  at  an  inquisition  of  office :  and> 
therefore  there  was,  from  any  act  of  government  at  that 
time,  scarce  a  semblance  of  a  tide  vested  in  the  Common- 
wealth; as  the  clauses  just  above  recited  seem  to  have  been 
enacted  merely  for  the  convenience  of  those  who  were 
resident,  and  had  acquired  permanent  titles  to  their  lands 
within  the  territory,  and  also  of  those  who  were  taking 
steps  to  acquire  tides  to  lands  therein. 

Thus  the  matter  rested  until  the  ratification  of  the 
treaty  of  peace,  in  September ^  1783;  at  which  time  the  land 
in  question  waaf  held  by  Denny  Fairfax^  under  the  wiU  of 
Lord  Fairfax^  as  no  confiscation  thereof  had  ever  taken 
place ;  and,  by  the  6th  article  of  the  treaty,  it  was  stipulated 
that  there  should  be  no  future  confiscations  made,  nor  any 
prosecutions  commenced,  against  any  person  or  persons  for, 
or  by  reason  of,  the  part  which  he  or  they  may  have  taken 
in  the  war,  and  that  no  person,  on  that  account,  should 
suffer  any  future  loss,  or  damage,  either  in  his  person^ 
liberty y  or  property.  And  so  sacred  was  the  treaty  held  by 
the  Legislature  of  the  state,  that  in  an  act  passed  in  October^ 
1783,  (c.  17.)  prohibiting  the  migration  of  certain  person* 
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to  this  Commonwealth,  there  is  a  proviso  that  nothing  ther^i- 
in  contained  should  be  construed  ^o  as  to  contravene  the 
treaty  of  peace  with  Great  Britain^  lately  concluded.  And  in 
October^  1784,  (c.  53.)  an  act  passed,  entided  **  An  act  coit" 
cerning  future  confiscations^'*  in  which,  after  reciting  that  it 
is  stipulated  by  the  sixth  article  of  the  treaty  of  peaqe  that 
there  shall  be  no  future  confiscations  made,  it  is  enacted,  that 
no  future  confiscations  shall  be  made^  any  law  to  the  contrary 
notwithstanding.  With  ?i  proviso  that  the  act  should  not  ex- 
tend to  any  suit  depending  in  any  Court,  which  commenced 
prior  to  the  ratification  of  the  treaty  of  peace;  which  treaty, 
aided  by  the  last  recittd  act,  in  confirmation  thereof,  com- 
pleted, in  my  conception,  the  title  of  Denny  Fairfax  to  all 
the  lands  devised  to  him  by  Lord  Fairfax;  in  which  he^  by 
the  devise^  acquired  the  same  interest  as  was  yested  in  the 
devisor,  at  the  time  of  his  death ;  as  the  treaty,  in  my  ap- 
prehension, by  the  general  wording  of  the  sixth  article,  opera- 
ted as  forcibly,  and  effectually,  on  the  subject  now  under 
consideration,  as  if  it  had  been  specifically  stipulated  that 
the  estate  devised  by  Lord  Fairfax  to  Denny  Fairfax 
should  not  be  confiscated;  or,  in  other  words,  that  it  should 
not  (nor  any  part  thereof)  be  seised,  taken,  or  appropria* 
ted  to  the  use  of  the  Commonwealth,  and  the  act  of,  1784 
had  been  penned  in  exact  conformity  to  such  stipulation. 
It  was  a  solemn  compact  of  the  highest  nature  and  dignity 
known  in  civil  society ;  and,  if  there  be  any  thing  ambiguous, 
or  doubtful  in  it,  ought  to  be  construed  in  the  most  liberal 
and  beneficial  manner,  in  favour  of  the  party  for  whose 
benefit  there  may  be  any  article  inserted  therein;  and  ought 
not,  in  my  conception,  to  have  been  contravened,  or  im- 
paired, by  any  legislative  act  of  our  government.  But  it 
is  contended  that  the  act  of  1785,  c.  67.  ^^for  the  safe  keep- 
ing of  the  land  papers  of  the  Northern  Neck  in  the  register's 
ofjic^^  operated  as  an  inquest  of  office,  and  gave  to  govern- 
ment the. right  of  granting  the  unappropriated  lands  in  the 
Northern  Neck.    To  this   I  answer,  that  the  treaty  of 
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peace,  as  recited  above,  and   so  solemnly  recognised  and 
acted  upon,  by  the  Legislature  but  the  preceding  year,  abso-  .^^*"I^ 
lutely  forbids  such  a  construction:  and,  it  appears  to  me.      Hunter 
therefore,  that  the  granting  the  land  in  question  to  the 
appellant,  in  the  year   1789,  was  an  exercise   of  power, 
without  a  right* 

3.  We  come  now  to  consider  the  third  point,  **that 
the  act  of  compromise  between  the  purchasers  of  Denny 
Fairfax  and  the  Commonwealth,  vested  the  lands  in  HunU 
rr,  even  if  his  title  was  not  complete  prior  thereto,"  This 
point  seems  in  favour  of  the  appellant;  and  iheonly  doubt 
and  difficulty  with  me  was,  whether,  as  the  act  is  not  notu 
oed  in  the  case  agreed^  the  Court  ought,  ex  oficvj^  to  take 
notice  of  it  ?  and,  if  so,  the  only  question  will  be,  whether 
the  land  in  controversy  had  been  specifically  appropriated 
and  reserved  by  Lord  Fairfax^  or  his  ancestors,  for  his  or 
their  use  ?  On  reflecting  upon  the  subject,  my  doubt  is 
removed*  By  a  clause  in  our  act,  for  limitations  of  actions, 
&c.  private  acts  of  Assembly  may  be  given  in  evidence, 
though  not  specially  pleaded:  a  fortiori^  sYiM  public  acts  be 
noticed,  in  all  cases,  to  which  they  apply ;  whether  specially 
referred  to,  or  not.  By  the  act  of  compromise  passed  the 
tenth  day  of  Decembtr^  1796,  (at  which  time  there  were 
several  suits  depending  between  the  Commonwealth  and 
those  who  claimed  under  the  will  of  Lord  Fairfax^  in  re- 
gard to  their  respective  rights,)  the  immediate  purchaser  of 
Denny  Fairfax^  who  claimed  under  the  will  of  Thomas 
Lord  Fairfax^  gave  up  all  claim  to  the  lands  supposed  to  lie 
within  the  Northern  Neck^  which  were  waste  and  unappro* 
priated  at  the  time  of  the  death  of  Lord  Fairfax^  in  considera^ 
Hon  that  the  Commonwealth  relinquished  all  claim  to  the 
lands  specifically  appropriated  by  the  late  Thomas  Lord 
Fairfax^  or  his  ancestors  for  his  or  their  use*  The  case 
before  us,  then,  comes  expressly  within  the  provisions  of 
the  act :  and,  it  being  stated  in  the  case  agreed,  that  the 
lands  in  the  declaration  mentioned  are  a  part  of  the  lands 
onUed  and  described  as  waste  and  unappropriated^  within 
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^^->r>^    the  title  of  Denny  Fairfax^  and  of  those  who  daim  under 
Uanter      him,  wa»,  bif  the  act  of  compromhe^  clearly  extinguished* 
Fair&x'a      And,  Upon  that  ground^  and  upon  that  only^  I  am  of  o{miioil 
.  that  the  law  is  for  the  appellant,  and  he  must  hare  judg- 
ment accordingly* 
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Judgment  reversed,  and  entered  for  the  appellant.  And 
it  appearing  that  the  appellant^s  term  in  his  declaration 
mentiontd  has  expired,  liberty  was  given  him  to  amend 
the  same  by  striking  out  the  word  ^^  ten^^  and  inserting  the 
words  *'^  twenty^threeJ^ 

To  this  judgment  the  appellee  obtained  a  writ  of  error 

(a)  See  Lawt  from  the  Supreme  Court  of  the  United  States;(a)  which  is 
'f  the  Uniud  ..,.., 

Hauay  vol  1.  now  pending  and  undetermined* 
sa.  8.  s$. 
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AprU^  Betts  against  Crallc. 

I.  Jf  »«»t^J^  THOMAS  CRALLE,  on  the  13th  day  of  July,  1/98, 
underuke  to  prestruted  a  bill  of  injunction  to  the  County  Court  of  Lu* 
of  land  (with  nenbufg^  against  Charles  Betts;  stating  that  he  had  em« 
of ^  which  he  ployed  the  defendant  as  his  attorney  in  fact  to  sqrvey  and 

does  not  pro- 
fess      himself 

perwrudly  Acquainted)  sorveyed  fnr  a  part  thereof  and  upon  terms  **in  caae  the  land  can- 
not  be  Joundt  to  hare  a  proportional  part  of  the  damages  which  may  be  recovered  by  his 
employer  of  the  person  of  whom  he  bought,  and  a  proportional  part  of  his  expenme  paid,** 
he  is  not  bound  to  have  it  done  at  aU  evetita;  but  only  to  a  jaU^ful  performaooe,  accord- 
ing to  the  best  information  he  can  obtain* 

S.  In  this  case,  therefore,  the  attorney  in  fiict  being  imposed  upon  by  the  Catmty  Sur^ 
veyer,  and,  in  consequence  of  such  ironositioii,  having  a  survey  made  of  land  not  purchased 
by  his  employer,  was  held  net  responsible  for  his  mUtake,  and  not  thereby  barred  of  hu 
claims  unaer  the  contract. 

3.  But,  after  the  survey,  the  employer  having  executed  a  bond  to  the  attorney  to  make 
him  a  conveyance  of  ]Mirt  of  the  land  so  surveyed ;  and  having  snatched  and  ^otii  the  bond 
so  given;  for  which  tt^spase  a  suit  was  threatened;  and,  thereupon,  having  given  two  bonds 
for  numey  in  full  satisfaction  for  tearing  the  above  bondf  and  for  the  attorn^''a  strvicet;  the 
last-mentioned  bonds  were  considered  as  a  bar  to  any  claim  of  the  attorney  under  the 
original  contract,  and  adjudged  valid  and  obligatoiy,  notwithstanding  the  mistake  ia  the 
survey  was  not  discovered  lurtil  after  ihote  bonds  vfer6  exeatted, 
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purchaaed  of  Christopher  M^Conico ;  being  part  of  a  larger    >^-^x^ 
tract,  which,  at  the  complainant  had  been  informed,  had       ^*^^^ 
been  located  and  surveyed  for  the  said  MConivo;  that  the       Cnile. 
defendant  undertook ybfVA/t/i/iy  to  transaa  the  said  business,  •*—*"•"• 
for  wluch  the  complainant  agreed  to  allow  him  300  acres, 
part  of  the  said  3,000  acres :  the  said  Betts  thereupon  went 
to  Kentucky^  and  had  a  survey  of  a  certain  3,000  acres  of 
land  made,  purporting  to  be  part  of  the  said   MConicd^s 
land,  and  then  returned,  bringing  with  him  a  pla^  and  cer- 
tificate of  the  said  survey,  which,  on  the  face  thertof,  ap- 
peared to  be  regular  and  correct :  the  complainant  there- 
upon supposed  that  the  said  Betts  had  rr ally  had  the  land 
properly  surveyed,  and  hesitated  not  to  allow  him  the  said 
300  acres  of  land  for  his  trouble ;  but,  as  the  said  Betts 
was  desirous  to  take  money  for  the  said  land,  (which  the 
complainant  preferred,)  he  gave  him  his  bond  for   100/. 
payable  December  25,  1796,  and  another  bond  for  SOl.  pay- 
able December  25,  1797^  being  the  sums  and  times  of  pay-  * 
ment  which  the  said  Betts  agreed  to  take  for  the  said  land; 
and,  still  supposing  all  was  right,  he  had  paidy  and  taken  in, 
the  said  bond  for  100/.;  but,  to  his  utter  astonishment  and 
mortificadon,  had  since  discovered  that  the  whole  survey 
made  as  aforesaid  by  the  said  Betts  was  erroneous,  and 
contained  no  part  of  the  land  which  he  bought  of  M^ConicOj 
but  was  located  upon  lands  belonging  to  other  people :  *^  the 
said  Betts  must  have  been  guilty  of  a  fraud  or  criminal 
neg^t  of  his  duty  as  attorney,  because  he  had  a  true  plat 
of  M^'Conico^s  iand,  by  which  he  might  have  made  a  true 
survey,  which  he  had  not  done.'*      The  complainant  had, 
therefore,   ^*  under  the  influence  of  a  deception,  and  with' 
out  any  consideration^'*  paid  the  said  sum  of  100/.;  and  yet 
Ae  said  Betts  had  brought  a  suit,  and  recovered  a  judgment 
against  him  on  the  said  bond  for  50/*     He  therefore  prayed 
an  injunction,  which  was  granted. 

The  defendant  filed  his  answer,  stating  that  he  had  got 
the  surveyor  of  Harrison  County,  Kentucky^  in  which  tbe 
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lands  were  said  to  be  situated,  to  survey  3,000  acres,  pare 
of  JH^Conico^s  graut,  according  to  copies  of  the  said  granl^ 
and  of  the  agreement  with  the  said  M*'ComcOy  furnished 
him  by  the  complainant ;  a  fair  and  true  copy  of  which 
survey,  signed. by  the  said  surveyor,  he  produced  to  the 
complainant  on  returning  from  Kentuchf;  thzt^  upon  pro- 
ducing the  same,  the  respondent  demanded  the  complainant's 
bond  to  make  a  title  to  300  acres,  part  thereof,  agreeable  te 
contract,  which  he  then  refused  to  give;  after  which  the 
complainant  applied  to  the  respondent  for  a  copy  of  said 
plat,  and  said  that  he  would  go  out  to  Kentucky  himself 
and,  in  case  he  should  find  the  services  aforesaid  had  been 
rendered,  he  would,  on  his  return,  give  his  obligation  tm 
make  a  tide  to  300  acres  of  said  land  to  the  respondent; 
that  a  copy  of  said  plat  was  accordingly  delivered  the  com* 
plainant  in  1795  ;  that  he  went  to  Kentucky y  and  (the  re- 
spondent hoped^o  prove)  viewed  the  lines  of  the  said  land, 
and  had  the  same  transferred  from  M'Conko  to  himself, 
by  the  Commissioners  in  that  country,  and  was  so  well 
pleased  that,  shortly  after  his  return  to  iliis  State,  (viz. 
October  28,  1795,)  he  gave  his  bond  in  the  penalty  of  300^ 
with  condition  to  convey  to  the  respondent  a  good  and 
sufficient  title  to  300  acres,  part  of  the  said  3,000  acres  of 
land,  agreeable  to  the  original  plat  which  was  then  before 
him,  specifying  where  to  begin,  and  how  to  be  extended 
for  qtiantity ;  that  there  were  only  two  witnesses  then  pre- 
sent who  attested  the  bond ;  and,  the  contract  being  for 
Icmdy  the  respondent  supposed  it  necessary  to  have  a  third 
witness,  and  about  three  days  after,  applied  to  the  com- 
plainant to  reacknowledge  said  bond,  which  he  consented 
to  do;  and,  the  third  witness  being  called  upon,  and  the 
bond  produced  by  the  respondent,  to  the  great  astonish- 
ment of  the  respondent,  the  complainant  made  a  most 
indecent  catch  at  the  said  bond,  and  tore  nearly  half  of 
tiie  same  off,  having  his  name  on  the  part  which  he  so 
disgracefully  snatched  away.  The  respondent,  therefore, 
king  about  to  commence  a  suit  against  the  complainsmt 
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give  his  two  bonds,  in  the  bill  mentioned,  for  lOOA  and  50/., 
to  the  respondent,  provided  he  would  quit  all  claim  to  the 
said  300  acres  of  land;  all  which  was  immediately  agreed 
upon ;  the  bonds  were  executed,  and  the  original  plat  de- 
livered up  to  the  complainant;  that,  about  two  days  after- 
Wards,  the  complainant  was  offered  50/.  cash  more  than  he 
had  allowed  the  respondent  for  said  300  acres  of  land, 
which  he  refused  to  accept,  as  he  had  previously  viewed 
the  said  lands,  and  knew  they  were  valuable. 

The  respondent  denied  all  fraud  on  his  part;  declaring 
that  the  copy  of  the  grant  furnished  him  by  the  complain- 
ant (the  water-courses  corresponding  with  the  survey 
which  he  caused  to  be  made)  was  all  the  guide  he  had 
in  the  agency  intrusted  to  him  ;  and  concluded  with  pray- 
ing a  dissoludon  of  the  injunction. 

Sundry  affidavits  were  taken  which  fully  proved  the  cii^ 
enmstances  set  forth  in  the  answer,  relative  to  the  complain- 
ant's executing,  and  afterwards  snatching  and  tearing  his 
bond  for  the  300  acres  of  land,  and  relative  to  his  giving 
the  bonds  for  100/.  and  50/.,  ^^  which  were  understood  to  be 
in  full  satisfaction  for  the  breach  of  Cralli  in  tearing  the 
above  bond,  and  also  full  compensation  to  the  said  BetU 
fbr  his  services  rendered  the  said  Cralld  in  Kentucky;^  but 
on  CraUe^s  behalf,  it  appeared  in  evidence  that  Betts^  when 
he  applied  for  the  first  mentioned  bond,  wanted  his  300 
acres  laid  off  in  a  certain  part  of  the  land  where  he  said 
there  was  to  be  a  ferry  place;  that  Cralli  refused  to  give 
the  said  bond  until  Betts  agreed  to  have  them  laid  off  in 
another  place;  and  that,  after  it  had  been  signed,  the  said 
Betts  said  that  he  had  got  the  land  in  the  very  place  he 
wished  it,  being  the  part  to  which  Cralle  had  objected. 

The  deposition  of  John  Tittle^  the  surveyor,  stated,  that 
he  was  called  upon  by  the  defendant  as  agent  for  the  com- 
plainant, to  shew  M*'Conko^s  survey,  and  lay  off  and  sur- 
vey 3,000  acres  out  of  the  same  for  the  complainant;  that^ 
Vol.  I.  H  h 
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AimiL»     having  surveyed  an  entry  made  in  the  name  of  a  c^rtai^ 

y^'-^^    Mr.  Logwood^  which  called  to  adjoin  M^'Comco^ii  west  line, 

Betu       he  suppOHtd  he  could  Jind  said  M^'Conico^s  survey ;  that  h© 

Craiic.       went  in  search  of  M^Comc6*a  lines,  but,  not  firuUng  amf^ 

-  proceeded  to  lay  off  the  complainant's  3,000  acres;  and  that 

be  had  since  found,  from  the  copy  of  M^'Comco^s  entry ^  that 

the  said   3,000  acres  were  not  within  240  poles  of  said 

M'Conko*s  survey  aforesaid.     From  other  evidence   it  ap* 

peared  that  this  discovery  was  made  in  the  fall  of  i796| 

after  Cralli  had  given  the  money  bonds,  but  before  that  for 

XOOL  h.id  become  due. 

The  defendant  proved  by  the  affidavit  of  John  Knighi, 
jun.  that,  in  September^  1795,  the  witness  was  in  the  state 
of  Kentucky^  and  accompanied  the  complainant  and  tha 
same  surveyor  to  see  the  3,000  acres  of  land,  said  to  have 
been  surveyed  out  of  Christopher  M  Corncobs  survey ;  that 
the  surveyor  then  said  he  had  laid  off  the  same  at  the  in- 
stance of  Charks  Betts^  attorney  in  fact  iot  the  complain* 
ant ;  that  they  examined  the  greater  part  of  the  comers  and 
lines  of  the  said  land,  and  found  thtm  pUunly  and  wett 
oiarked;  the  complainant  expressed  himself  much  satisfied 
at  the  faithful  execution  of  the  business  by  his  said  attoar* 
ney;   so  much  so,  that  he  had  4?00  acres   (part  of  the 
aaid  3,000)  laid  off,  which  he  had  previously  sold  to  a  cer« 
tain  James  Claughton  then  present*      The  witness  beard 
nothing  said  in  contradiction  to  the  validity  or  legali^  of 
the  said  survey  of  3,000  acres;  but  imderstood  it  was  ge* 
nerally  believed  by  the  neighhours  to  be  a  part  of  a  large 
survey  granted  to  Christopher  M>Cotuco. 

Among  the  exhibits  were  copies  of  M'Conico^s  grant,  for 
14s  137  acres,  by  certain  metes  and  bounds  expressed  therein, 
and  of  his  obligation  to  Cralli,  to  make  him  a  title  ^to  a 
certam  tract  or  parcel  of  land  containing  3,000  acres,  lying 
and  being  in  ihe  County  oi  Fayette^^  (from  which  Harrison 
County  was  afterwards  taken,)  "  in  the  District  of  Ken^ 
tuc^y^  and  bordering  on  Main  Licking  Creek^  being  a  part 
of  the  grant  above  mentioned;''  but  without  specifying  any 
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either  boundaries;  also,  a  copy  of  the  survey  made  for      "^.y^i^' 
BettSj  attorney  for  Cralli^  purporting  to  be  of  3,000  acres 
out  of  a  survey   ot    Christopher   M^Conk'o\  contaiuing 
14,137  acres;  ^  beginning  at  a  beech  on  the  said  M*Conico*8 
west  Une^  on  the  bank  of  Main  Licking^  8cc» 

The  County  Court  dissolved  the  injunction,  and  after- 
wards dismissed  the  bill:  but,  on  an  appeal,  the  late  Chan- 
ceHor  Wythe  rcversfd  their  decree,  with  costs;  and  ad- 
judged and  decreed  that  Betts  should  refund  the  100/.  he 
had  received,  with  interest  thereupon  from  the  time  of 
such  receipt  until  paid ;  that  the  injunction  be  made  per* 
petual;  that  Cra//r  convey,  with  Wfirrantv,  against  himse/f^ 
and  claimants  under  him  only^  to  Betts^  at  his  costs,  the  said 
Cralia^s  right  to  300  acres  of  land,  part  of  the  3,000  acres 
certified  by  John  Tittle  to  have  been  surveyed  by  him; 
and  that  Betts  pay  to  Cralle  his  costs  in  the  County  Court: 
from  which  decree  Betts  appealed* 

Wickham^  for  the  appellant*  The  testimony  clearljr 
proves  that  Betts  did  every  thing  in  his  power  to  secure  the 
and.  The  fault,  therefore,  was  in  the  surveyor;  or,  per- 
haps, APConico*s  land  was  ideal;  for  there  is  no  evidence 
diat  it  could  be  found  at  all.  But,  however  this  might  be, 
CraUi  was  guilt}*  of  very  improper  conduct  in  snatching 
the  bond  out  of  Betts*s  hand,  and  tearing  it.  A  compro^ 
wuse  was  afterwards  made,  which  closed  the  previous  trans- 
actions. It  was  agreed  that  Cralli  should  pay  150/,  at 
several  payments,  in  full  compensation  for  tearing  the 
hond^  and  also  for  Betts* s  services  in  Kentucky;  and  this 
compromise  ought  not  now  to  be  disturbed. 

There  is  no  ground  to  impute  to  Betts  any  unfair 
conduct.  He  (as  well  as  Cralli  himself)  was  imposed  upon 
by  the  surveyor;  and,  where  there  is  no  fraud,  the 
equity  on  both  sides  being  equal,  the  law  should  pre- 
vaiL  Besides,  Cralli  may  still  sue  M^'Conico  for  damages, 
if  his  land  be  really  lost;  or  may  maintain  an  action  against 
the  surveyor:  but  Betts  has  no  remedy,  except  against 
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CraUiy  for  the  great  trouble  an<)  expense  which  he  mcurred 
on  his  account. 

Call^  contra,  did  ildt  pretend  to  justify  Crall^s  conduct 
in  tearing  the  bond;  but  neither  could  Betts  be  justified  in 
endeavouring  to  impose  on  him.  According  to  the  terms 
of  the  original  agreement^  all  that  Bttts  had  a  right  to,  (the 
land  being  lost,)  was  his  proportion  of  such  damages*  as 
might  be  recovered  of  M^Cmtco;  but  he  was  certainly  not 
entitled  to  the  land^  having  not  complied  with  the  agree- 
ment on  his  part*  The  Jirst  bond,  therefore,  smells  of  im« 
position ;  being  for  an  absolute  conveyance  of  300  acrt^ 
of  land  which  Betts  was  not  entided  to;  and  the  last 
bonds  were  without  any  consideration  at  alL  CraUi^^ 
weakness  and  fear  of  being  prosecuted  for  tearing  the 
bond,  are  not  sufficient  reasons  to  bind  him.  There  i» 
strong  reason  from  the  testimony  to  believe  that  M^Conko^w 
landy  with  due  diligence,  might  have  been  found'.  If  a  man 
covenant  to  do  a  thing,  he  is  bound  to  do  it  at  alt  events,  if 
it  be  practicable.  Nothing  can  discharge  him,  but  proving 
it  to  be  impossible. 

The  decree  was  right,  except  that  the  Chancellor  ought 
not  to  have  given  Betts  the  land:  for  he  is  not  entided  to 
any  thing. 


Wickham^  in  reply.  The  Chancellor's  directing  die  300 
acres  to  be  conveyed  was  a  matter  of  moonshine f  having 
himself  decided  that  no  such  land  existed.  Mr.  Call  sets 
off  the  improper  conduct  of  Betts  against  that  of  Crcdle: 


*  Note  by  the  Reporter,  llie  original  agreement^  bearing  date  Uie  ISth 
of  JSiarchy  1794,  (which  was  among  the  exhibits,  though  not  deaoribed  as  a 
tvritten  contract,  either  in  the  bill  or  answer,)  contained  a  ctatue  *'  that  in 
oa$e  t/ie  land  coitld  not  be  fomidt  Betts  was  to  have,  in  proportion  of  money 
and  damages  that  CraUe  might  reoo?er  of  M*Conico  for  his  non-oomplianoe 
in  making  him  a  lawful  tiUe  to  the  said  3,000  acres  of  and,  as  300  is  to  3,000^ 
and  the  said  Cralle  was  to  bear  the  above  proportion  of  the  expenses  attending 
the  laying  off  the  said  3,000  acres  of  land,  and  other  contingent  expenses,  in 
fike  proportion  as  300  is  to  3,000. 
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bat  there  is  no  proof  of  any  improper  conduct  on  the  part     ^TltV^ 
of  Betts;  nor  even  of  any  negligence.     It  was  his  own  in-   v^^><^^/ 
terest  to  find'  the  land;  for  he  was  to  have  part  of  it.       ®^^ 
CraUi^s  own  measure  of  diligence   was  a  good  rule  to      CnJie. 
.measure  that  which  Betts  was  bound  to  exert.      He  went 
himself  to   KerUucky^  and    had   the   same  land  surveyed. 
The  bond  for  the  300  acres   was  not  a  void  act.      The 
parties  were  able  to  bind  themselves  by  their  contract,  and 
did  so.     Mr.  Call  contends  that  Betts  committed  a  fraud 
in  taking  that  bond ;  the  condition  being  to  make  an  absO" 
lute  conveyance.     But,  the  bond  having  been  destroyed  by 
Crailij  this  cannot  now  be  presumed  in  his  favour:    on  the 
contrary,  the  bond  should  be   presumed  to  have  been  ,in 
pursuance  of  the  contract. 

Neither  is  there  any  proof  that  the  money  bonds  were 
obtained  by  terror*  Betts  accepted  them  in  bar  of  hb 
daim  under  the  original  contract,  as  well  as  in  satisfaction 
for  the  trespass.  How,  then,  can  he  have  the  benefit  of  tl^ 
contrar;  now  i  The  Chancellor  ought,  indeed,  upon  annul* 
Ung  the  compromise,  to  have  restored  us  to  our  original 
cause  of  action:  but  this  he  has  not  done. 

Friday^  April  37th.  The  Judges  pronounced  thelf 
opinions. 

Judge  Tucker.  The  circumstances  of  this  case  appear 
to  be  extremely  hard.  The  complainant  appears  to  be  a 
loser,  without  the  fraud,  default,  or  neglect  of  the  defend- 
ant, who  seems  to  have  proceeded  to  perform  his  under- 
taking  to  have  the  lands,  purchased  of  M^Conico^  in 
Kentucky^  surveyed  with  fidelity,  and,  as  far  as  in  him  lay, 
with  prudence  and  discretion*  The  county  surveyor,  a 
sworn  public  officer,  was,  of  all  others,  the  person  most 
proper  to  apply  to,  to  point  out  and  divide  lands  located  in 
a  wilderness.  That  the  surveyor  acted  unfaithfully  appears 
evident  from  his  own  depositions.  He  imposed  first  upon 
BettSj  and  afterwards  upon  CralU  himselL    It  would  seem 
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t(y  me  that  the  bond  which  Cralli  tore,  being  given  b^  hiiii 
and  accepted  by  Belts  for  a  conveyance  of  lands  therein 
particularly  described,  was  pleadable  in  bar  of  any  action 
or  suit  for  a  specific  performance  of  the  original  contract^ 
or  for  damages  for  the  breach  thereof;  (except,  perhaps,  for 
expenses  incurred  by  Betts;)  consequently,  Mr.  Caii  is  mis* 
taken  in  supposing  Betts  might  still  avail  himself  of  that 
contract.  The  second  and  third  bonds,  given  ^hen  the 
cr^mpromise  took  place,  not  only  in  full  satisfaction  for  the 
300  acres  of  land  claimed  by  Betts^  but  as  full  compensation 
to  him  for  his  services  rendered,  cannot  therefore  be  said  to 
have  been  given  without  any  consideration.  Cralii  tithtt 
has  or  may  have,  the  whole  lands, /i^u;,  if  found;  or,  if  they 
cannot  be  found,  he  has  his  action  against  M^Comco  fbr 
damages.  Of  those  damages  Betts^  under  the  original 
contract  was  entitled  to  a  proportion ;  to  which,  as  also  to  ail 
other  recompense  for  his  troul>le  and  expenses,  be  has  by 
the  compromise  yielded  all  claim.  I  cannot  think  it  com* 
petent  to  a  Court  of  Chancery  to  set  aside  so  many  delibe* 
rate  acts  between  the  parties,  and  reinstate  the  original 
contract  between  them.  I  am  therefore  of  opinion,  that  the 
Chancellor  erred  in  reversing  the  decree  of  the  County 
Court,  and  that  his  decree  ought  to  be  n  versed,  and  that 
of  the  County  Court  established  and  affirmed. 


Judges  RoANfi  and  Fleming,  were  of  the  same  opinion. 
The  decree  of  the  Chancellor  was  thi  refore  unanimoudy 
reversed,  and  that  of  the  County  Court  affirmed. 
5 
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Marshall  against  Frisbic.  .^^^  oa 

IN  an  action  of  trespass  on  the  case  by  Nathaniel Frisbte  ]kcZri^. 
against  Aimarine  Marshall^  in  the  Count>'  Court  of  Wythe^  ^^^  l^l^  ^ 
a  commission  was  granted  the  defendant  on  the  15th  of 'i*'"  ?^,^ 
Jtme^  1796,  to  take  the  deposition  of  PhHip  Dtck^  of  the  delphia,hei\\%, 

**  by     consent 

city  of  Philadelphia;  '*  and  Beijamin  Janes^  William  K  nner,  of  partiet, 
and  any  three  alderaien  of  the  said  city,  to  take  the  same  raiMion  hme 
by  c<?/w^^  of  the  parties;"  and  the  same  was  granted  the  ^JL^^'^^'Sf 
plaintiff.  On  the  11th  of  yuly,  1797,  by  consent  of  the  ^td  t\  I'? 
parties,  it  was  ordered  that  a  commission  issue  "  to  anv  *"**  *  ""K*** 

•  -^  queat     onfer 

four  aldermen  of  the   city  of  Philadelphia^   and    Wdham  ■'•^  ^J  ^^^ 

rr  n  i  i  i  •  •  t^  ^  ««i/)  grranliiig 

jsxnner^  to  take  the  deposition  of  the  same  witness,  "{'^f  com- 
September  \A^^  1797,  the  following  order  was  entered:  uke  "deposl- 
«  continued  at  the  plaintiff's  costs.  And,  by  consent  of  the  mUs'on'  hiS-' 
parties,  order  granted  for  new  commissions  to  take  deposi-  «Mo**!ff  T**S 
tions.**  cfemwnfifihe 

A  commission  was  issued,  November  24th,  1798,  "  to  *^'P^^  a»»d 
Reynold  Keen^  gent.,  alderman  of  the  city  of  Philadelphia^  »>nsbjm^ 
and  yohn  Gibson^  William  Sogers^  Robert  Underwood,  and  ^*  M^J!, 

{and  omitHng» 

three  of  whom  to  act,  if  the  whole  eanoot,'*  should  be />,>?«/«<.,/ to  have  becTdhiict^  to 
jH-pgoni  agpeei!  upon  by  the  parties,  but  whose  names  wci-e  omiited  bv  the  nllr   i^  i^. 
Ing  the  last  order;  no  objettion  havinfif  Inien  m«de,  in    the  Court    below    n  *    I^ 

any  real  or  supposed  variance  between  the  first  and  second  o^^ders  and  the  'comnU^ 

«.  A  commission  directed  Kojive  persons,  (♦«  any  three  of  whnm  m  oa»  »»  .  •. 

euted  bj  one  only :  and  a  return,  by  owe,  that  thrle  others  wene^,!^,^!,^  ^xT"^^  ^  **^ 
tK«  was  taken,  is  not  sufficient.     I  should  be  cert^JleU^.y  t^^cl,  ft  kn't  Iho^wi!;: ^J^SSS: 

3.  A  dcpoaUon,  taken  at  a  Urae  and  place  not  mentioned  in  the  notice  mav  be  read  - 
evidence;  an  a<i?n<  of  the  party  to  whom  the  notice  uns  pivpn  rl.,iv  u.-ki  r^X  ^^  "*■**  •• 
the  uking  of  such  deposition,  having  ap,>eured  at  the  tin.?  and  dace  an^!tll''*  'T**  "^ 
^ted  to  a  postponement  to  «uch  Zifr  time  and  place  And  ' [rfn  oXr^'cts  'Z 
commissmn  be  replarly  executed  and  returned,  thi  Court  will  pres.imefS^^Ci^^SJlL 
that  the  person  who  gave  the  consent  was  the  authorized  agent  of  the  parTy?  ^'^''^''*»^'» 

A   Qtt^e,   whether  Commissioners  appointed  to  take  depositions  can     «  bv  th^  ««« 
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David  Dennhton  {anif  three  of  whom  to  act  if  the  whole  eem^ 
not)  of  the  same  city,"  &c.  in  the  usual  form* 

The  notice  from  Frisbie  to  Marshall^  appointed  **  the 
house  oi  Philip  Did,  grocer  in  Market  Street,  Philadelplua^ 
on  the  pth  day  of  December^  1798,**  to  take  the  depositioni 
which  was  taken  and  certified  in  the  following  manner: 

*'  Philadelphia^  ss.  By  virtue  of  a  commission  from  the . 
Commonwealth  of  Virginia^  issued,  &c«  to  me  Reynold  Keen^ 
one  of  the  aldermen  of  the  said  city  directed,  I  was  called 
upon  the  19th  day  of  December^  inst.  by  John  Gibson^ 
William  Rogers  and  Robert  Underwood^  to  go  to  the  house 
of  PhiUp  Dick^  in  the  said  city,  to  take  his  deposition  in  aa 
action  now  depending,  &c.;  and  WilUam  Jones  likewise 
appearing  on  the  part  of  the  defendant;  it  was  agreed  by 
the  said  John  Gibson^  William  Rogers^  and  Robert  Under^ 
wood^  the  Commissioners  in  the  said  commission  named» 
as  well  as  on  the  part  of  William  Jones^  the  defendai^t's 
representative,  that  the  taking  of  the  deposition  be  post* 
pont  d  to  the  2l8t  Dt'cember^  then  for  the  greater  conve- 
nience to  meet  at  the  oflS  e  of  the  said  alderman  Reynold 
Keen.  Whereupon,  this  said  21st  of  December^  1798,  I 
have  caused  to  come  before  me  the  said  Philip  Victim  in  the 
J)resence  of  the  said  Commissioners,  and  in  the  presence  of 
William  Jones^  the  representative  of  the  said  defendant^  and 
he  the  said  Philips  being  sworn,  &c.  did  depose  and  say,'* 
&c«  (here  inserting  his  testimony ;  and  concluding  as  fol- 
lows:) "  The  foregoing  with  the  interrogatories  sworn  to 
and  subscribed  before  Reynold  Keen*  P.  Dick*^^     On 

the  12th  oijuney  1799,  lOih  of  April,  1799,  and  12th  of 
November^  1800,  Juries  were  empannelled,  but  not  agree- 
ing, were  discharged,  the  plaintiff  having  at  the  trials  on 
the  10th  of  April,  1 799,  and  12th  of  November,  1800,  offered 
in  evidence  the  deposition  taken  as  aforesaid,  to  which  the 
defendant  excepted,  but  his  objections  were  overruled* 
On  the  13th  of  Jtaie,  1800,  a  verdict  was  found  for  the 
defendant,  but  a  new  |rial  awarded* 
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August  12th,  1800,  a  dedimus  was  granted  the  defendant     April, 
to  take  the  depositions  of  Philip  Did  and  William  Jones^   \^^>rs^ 
of  the  city  of  Philadelphia;  but  whether  he  ever  took  their     Manhrfl 
depositions  accordihgly  docs  not  appear.  Frisbie. 

Af/ih  Jury  was  empannelled  the  I5th  of  Aprils  1801,  — ■— ^-^ 
when  the  plaintiff* aq^in  offered  in  evidence  the  same  dcpo^ 
sition ;  *^  and  the  defendant  by  his  counsel  objected  to  the 
reading  thereof,  |)ecause,  1st.  The  commission  was  directed 
to^r^  Commissioners,  (any  three  of  them  to  execute,)  and 
it  was  subscnbedy  and  from  the  face  thereof,  as  he  contend-* 
ed,  appeared  executed  by  one  only;  2dly.  It  was  not  taken 
at  the  time  and  place  mentioned  in  the  notice;  and,  Sdly* 
By  no  evidence  other  than  the  deposition  itself  did  it  now^ 
appear  that  William  Joneit  was  the  agent  of  the  defendant, 
or  had  authority,  either  express  or  implied,  to  consent  to 
the  postponement  until  the  21st  of  December^  1798,  and  to 
a  different  place.'^  # 

The  Court  overruled  the  defendant's  objections;  and 
permitted  the  deposition  to  be  read  to  the  Jury,  who  re- 
turned a  verdict  for  the  plaintiff  for  120  dollars  damages; 
and  judgment  was  accordingly  entered,  which,  on  an  appeal 
to  the  District  Court,  was  affirmed;  whereupon  the  defend- 
ant appealed  to  this  Court* 

Wiciham,  for  the  appellant* 

Say  J  for  the  appellee* 

*  Note  by  the  Reporter.  In  ihe  former  bill  of  exceptions,  filed  in  AprBp 
1799,  the  defendant  alleged  '*  that  ffilHam  Jonet  did  not  appear  in  have  been 
eonttitnted  his  representative  with  authority  to  do  any  thing  *'  except  attend 
to  the  taking-  of  the  depotition**  And  in  the  bill  of  exeeptions,  filed  the  19th 
of  ^ovembeTf  1800,  the  same  allegation  was  in  substance  repeated;  the  de« 
Cendant  contending  '*  that  Jonee  had  not  an  absolute  authority,  but  only  a 
power  to  attend  at  the  time  designated  in  the  notice."  On  both  those  occa- 
sions a  witness  proved  the;defendant's  acknowledgment  that  he  had  authori- 
zed Jonet  to  attend  to  the  taking"  of  the  depotitiouf  the  witness  using  in 
the  first  instance,  the  words  **  tn  hie  etead;^  and  in  the  last  inslauoe^  the 
words  <*  and  to  act  as  his  ingent  therein." 

VoL.L  li 
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The  Judges  pronounced  their  opU 


Judge  Tucker.  The  only  question  in  this  cause  is^ 
whether  the  deposition  of  one  Philip  Dck^  taken  in  Phikh 
delphia^  by  virtue  of  a  coaimisaion  from  the  County  Court 
of  Wythe^  ought  to  have  been  read  in  evidence  at  the  triaL 

The  act  of  1792,  1  Rev.  Code^  c.  141.  s.  13.  authorizes 
the  issuing  of  a  commission  directed  to  such  Commission* 
ers,  not  exceeding  five,  as  shall  be  nominated  and  agreed  cm 
by  the  parties  litigant* 

On  the  15th  of  yune^  1796 j  a  commission  was  granted 
the  defendant  to  take  the  deposition  of  Philip  Dick;  and 
Benjamin  Jones^  William  Kenner^  and  any  three  aldermen 
.of  the  said  city  were  to  take  the  same  by  consent  of  the 
parties;  and  the  same  was  granted  the  plaintiff. 

On  the  11th  of  Juhf^  1797,  by  consent  of  the  parties^  it 
was  ordered  that  a  commission  issue  to  any  four  aldermen 
of  the  city  of  PhiladelphiOf  and  William  Kenner^  for  the 
same  purpose.  September  14, 1797,  the  cause  was  continued 
at  the  plaintiff's  costs,  and,  by  consent  of  parties^  an  order 
was  granted  for  new  commissions  to  take  depositions. 

A  commission  was  issued  on  the  23d  of  November^  1798, 
directed  ^^  to  Reynold  Keen^  gendeman,  alderman  of  the 
city  of  Philadelphia^  and  John  Gibson^  William  Rogers^  Ro^ 
bert  Underwoody  and  David  Denniston^  (any  three  of  whom 
to  act  if  the  whole  cannot,)  of  the  same  city,  greeting.  Sec'' 

This  commission  does  not  conform  to  the  consent  order. 
1st.  The  name  of  William  Kenner  is  not  in  it.  And, 
2dly.  It  is  not  directed  to  John  Gibson^  and  the  other  three 
as  aldermen^  nor  do  they  appear  to  have  been  aldermen. 
For,  although  the  order  of  the  11th  of  July^  1797,  was  not 
carried  into  effect  before  the  next  term,  I  consider  the  order 
of  September  14  following,  not  as  revoking^  but,  as  extendi 
ing  the  time  for  the  execution  of  it:  and,  consequently^ 
that  the  commission  ought  to  have  conformed  to  it. 
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A^in^  the  ckpoeitbn  is  certified  only  by  Reynold  sKkh^ 
,9nd  not  by  any  other  of  the  Commtsuoners,  as  it  ought  ui 
any  opinion*  Both  the  commission,  and  the  execution  of  it, 
being  thus  manifestly  defective  upon  the  face  of  them,  the 
deposition  ought  not  to  have  been  read.  The  judgment,  , 
^f  refbre,  ought  to  be  reversed ;  and  a  new  trial  awarded, 
with  directions  not  to  permit  the  deposition  to  be  read  oa 
•uch  triaL 

Judgo  Roane.     Several  objections  have  been  made  t^ 
Ac  reception  of  the  deposition  stated  in  the  biU  (Si  excep- 
tions*    It  is  first  said,  that  there  is  no  proof  that  W.  JoncM 
was  the  agent  of  the  appellant;   without  which,  it  is  also 
alleged,    the     deposition  could    not  properly  have    been 
taken  on  the  day  and  at  the  place  in  which  it  was  taken. 
Several  answers  occur  to  this  objection.     In  the  first  place, 
I  apprehend  that  the  Commissioners,  by  their  own  mere 
authority,  could  have  adjourned  the  taking  of  the  deposi* 
tion  to  any  other  convenient  time  and  place,  in  the  event 
that  the  business  could  not  readily  have  been  finished,  on 
the  day  and  at  the  place  to  which  the  notice  2q>plied.     In 
the  next  |>lace,  if  it  were  necessary,  and  the  execution  of 
the  commission  were  in  other  respects  regular,  I  would 
fremme  that  W.  Jones  was  constituted  by  the  appellant  his 
agent,  for  the  purpose  of  taking  the  deposidon:  I  would 
presume  this,  because   P.   Dick  was  considered  by  the 
appellant  himself  as  a  material  witness  for  him,  as  appears 
by  the  orders  for  commissions,  granted  at  his  instance^  on 
the  15th  of  June^  1796,  and  12th  of  August^  18CX),  and  it  is 
natural  to  suppose,  that  a  man  would  appoint  an  agent  to 
attend  to  the  examination  of  a  material  witness:  I  would, 
dso  easily  presume  that  W.  Jones  was  this  agent,  because 
(in  addition  to  other  considerations)  a  confidence  in  him 
tnay  be  in  sotne  degree  inferred,  on  the  part  of  the  appeU 
lant,  from  his  having  considered  ^/m  also  as  a  material 
witness ;  having  included  him  in  the  order  for  a  commis- 
sion of  the  12th  of  August^  1800. 
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Another  objecdon  (if  I  understood  the  counsel  rightly) 
was,  that  there  was  a  variance  between  the  order  for  the. 
commission,  and  the  commission  itself,  in  this,  that  the 
former  requires  the  latter  to  be  directed  to  five  aldermen^ 
any  three  of  whom  are  authorized  to  act,  whereas  it  does 
not  appear  by  the  commission,  or  return,  that  more  than  one 
of  the  persons,  to  whom  the  commission  under  which  the 
deposition  was  taken,  was  an  alderman.  That  objection  of 
variance  applies,  it  is  true,  to  the  order  of  12th  of  August^ 
18CX);  but  it  was  not  under  that  order  that  the  commission 
issued,  but  under  that  of  14th  September^  1797,  as  appears  by 
the  date  of  the  commission  itself,  it  being  the  23d  November y 
1798;  and  it  does  not  appear  that  that  order  of  14th  Sep* 
tember^  1797,  made  aldermen  indispensable,  as  Commis- 
sioners; and,  as  the  arrangement  for  the  commission  watf 
by  consent  of  parties^  there  is  no  ground  to  say  that  the 
Commission  in  question  is  in  this  respect  objectionable. 
I  consider  this  order  of  14th  September^  1797,  and  not  those 
of  a  prior  date,  as  the  one  under  which  the  deposition  was 
taken ;  and  that  the  former  commissions  were  superseded 
by  the  latter,  by  which  alone  we  are  to  be  governed. 

I  should,  therefore,  readily  get  over  all  these  objections : 
but  this  commission  is  not  returned  as  executed  by  more 
than  one  oi^t  oi  Jive  Commissioners,  contrary  as  weU  to  the 
tenor  of  the  commission  itself,  as  to  the  general  principles 
of  law  in  relation  to  authorities.  See  1  Bac.  A6r.  319^ 
(GwilL  edit.)  and  the  cases  there  cited*  It  might  be  of 
dangerous  cOpsequence  to  sanction  such  a  return  as  this; 
which  would  be  as  properly  done  in  the  case  of  twenty 
Commissioners  as  of  five,  and  thus  one  dishonourable 
oharacter  might  abuse  his  trust  to  the  injury  of  the  parties^ 
and  in  opposition  to  the  precautions  they  have  taken  to 
require  the  concurrence  of  a  majority.  The  terms  of  this 
^m mission,  ^hich  is  directed  to  five  by  name,  (any  three 
of  whom  are,  however,  empowered  to  act,)  in  using  the 
y^ord  *^  you^  and  omitting  to  use  the  expression  *^  any  of 
tjQu^^  are  very  emphatical  to  import,  that  the  tru^t  yraC^ 
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QDnfided  to,  and  can  only  be  executed  (which  includes  the 
return)  by,  the  whole  number,  or,  at  least,  the  majority 
thereof.  If  this  objection  had  never  been  taken  in  the 
Court  below,  or  even  if  we  were  now  considering  it  upon 
the  fiirst  bill  of  exceptions,  (and  no  previous  notice  of  the 
objection  on  the  part  of  the  appeUant  had  been  given,)  I 
will  not  determine  that  the  objection  ought  to  prevdk  bat 
the  case  is  widely  diiferent  at  the  presen|t  time.  We  are 
now  acting  upon  the  bill  of  exceptions  exhibited  on  tlie  15th 
of  Aprily  1801,  when  the  case  was  on  trial  before  the  ^Jlh 
Jury,  The  objection  in  question  was  not  then  taken  for 
the  first  time:  it  had  been  taken  on  the  1st  of  Aprils  1799, 
and  on  the  ISth  of  November^  1800,  as  appears  by  the  several 
bills  of  exceptions  of  those  periods*  On  the  12th  of 
August^  1800,  the  appellant  also  obtained  an  order  for  taking 
Dickies  deposition,  which  shewed  he  was  not  satisfied  with 
the  one  formerly  rendered.  All  these  facts  and  circum- 
stances shew  an  early  and  constant  objection,  on  the  part 
of  the  appellant,  to  the  deposition  in  question:  the  appeU 
lee  cannot,  therefore,  complain  of  surprise,  and  the  case  now 
comes  before  us  as  it  would  in  relation  to  a  first  trial,  if 
notice  that  the  objection  would  be  made  had  been  pre- 
viously and  formally  given.  The  principles  of  law  must 
therefore  prevail;  and  the  appellee  hdving  deliberately 
staked  his  right  to  recover  upon  this,  as  an  abstract  ques- 
tion, he  must  submit  to  a  decision  upon  it  accordingly* 

My  opinion  therefore  is,  that  the  judgment  of  the  County 
Court  is  erroneous,  in  having  admitted  the  deposition  in 
question  to  go  to  the  Jury,  and  that  the  judgment  of  the 
District  Court  affirming  it  is  also  erroneous;  that  both 
ought  to  be  reversed,  and  a  new  trial  awarded,  in  which 
the  said  deposition  is  not  to  be  admitted  in  evidence. 


1810. 


Judge  Fleming.  The  only  important  point  in  this 
cause  is,  whether  the  deposition  of  Philip  Dick^  taken  in 
the  city  of  Philadelphia^  and  read  at  the  trial  of  the  cause 
in  die  County  Courts  was  legal  evidence  or  not  I 
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The  excepUoDs  takea  by  the  counsel  of  the  defendant 
(the  pKsent  appelkmt)  were,  Uu  That  the  commission 
under  which  the  deposition  w^s  taken  was  directed  to  fiv^ 
Commiasiooerst  any  three  of  wbcnn  might  vt|  and  it  waa 
aubscribrd,  and  from  the  ffK:e  ^icreof  app^ared^  ^B  h^  con- 
iendcdy  executed  by  one  only. 

24t^.  That  it  was  not  taken  at  the  time  and  pfacc  men. 
tioned  in  the  nodce.  And,  3dly.  That  by  no  evidence 
other  than  the  deposidon  itself,  did  it  now  appear  that  Wil- 
liam Jone^  was  the  agent  of  the  defendant,  or  had  autho* 
rity,  either  express  or  implied,  to  consent  to  the  postpone- 
mtnt  until  the  2l8t  of  December^  1798,  and  to  a  different 
place.  No  exception  whatever  has  been  taken  by  counsel 
with  respect  to  the  legality  of  the  commissioriy  in  either  ot 
the  Courts  in  which  the  cause  has  been  discussed.  But  a 
Judge  of  this  Court,  for  whose  opinions  I  have  the  highest 
respect,  seems  to  think  that  the  commission  itself  is  toe 
defective,  in  lawj  to  authorize  the  taking  of  any  deposition 
in  virtue  of  it :  but,  being  of  a  different  opinion,  1  must 
first  refer  to  the  act  of  Assembly  on  the  subject,  and  then 
notice  some  of  the  orders  that  bad  been  made  in  the  cause, 
previous  to  the  date  of  the  commission. 

The  mode  pointed  out,  by  the  13th  section  of  the  act  of 
1792,  1  Hev.  Code^  c.  141.  for  taking  the  depositions  of 
witnesses  residing  out  of  the  state,  seems,  in  part,  superse- 
ded, in  the  case  before  us,  by  the  appearance  and  consent 
of  the  parties  in  Court;  both  of  whom  seem  to  have  relied 
on  the  testimony  of  Philip  Dick^  whose  deposition  is  now 
the  subject  of  controversy. 

On  the  15th  of  June^  1796,  a  commission  was  granted 
to  the  df/eiidant  to  take  the  deposition  of  Philip  Dick^  of 
the  city  of  Philadelphia;  and  Benjamin  Jones^  William 
Kenner^Wid  three  aldermen  of  the  said  city  to  take  the 
same,  by  consent  of  the  parties;  ^^andtAc  $amc  is  granted 
to  the  plainti^.^^ 

That  commission  not  having  been  executed,  on  the  11th 
of  July^  1797,  by  consent  of  the  parties,  it  was  ordered, 
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lilat  a  commisshMi  issae  to  atiy  four  aldermen  of  die  city     Apkil? 
of  Philadelphia^  and  William  Kenner^  to  take  the  depoBitioa  ^^  ^^ 
of  /%fff)&  /)ttri  of  said  city.     It  does  not  appear  whether  a     MM'rfiatt 
oommtssion  ever  issued  by  virtue  of  that  order;  and  if  one     PiWiic* 
didissue^  it  was  not  executed  :  as  on  the  \AlYi  of  Sefftembery  ^ 

$dx>ut  two  months  thereafter,  by  corment  of  the  parties^  an 
order  was  granted  for  new  commissions  to  take  depositions : 
from  whence  I  infer  that  the  parties  found  it  convenient  to 
change  the  Commissioners,  whether  on  the  death  of  Wil^ 
Ram  Kenner^  (the  only  one  specially  named  in  the  order  of 
July^  or  from  any  other  cause,  seems  immaterial,  as  die 
change  was  made  by  consent  of  the  parties.  In  the  com- 
mission issued  in  consequence  of  the  order  of  the  14th  of 
September  J  and  by  virtue  of  which  the  deposition  was 
taken,  five  Commissioners  were  specially  named,  to  wit^ 
Reynold  Keen,  alderman  of  the  city  of  Philadelphia^  John 
Gibsony  William  Sogers^  Robert  Underwood^  and  David 
Denniatony  any  three  of  whom  to  act,  if  the  whole  could 
not.  And  it  appears  that  the  four  first,  named  were  pre- 
sent at  the  taking  of  the  deposition,  though  certified  by 
Keen^  the  alderman,  onty.  I  have  no  doubt  but  the  com- 
mission issued  conformably  to  the  order,  though  no  com- 
missioners zx^  named  therein.  1st.  Because  I  will  presume 
diat  the  Clerk  did  his  duty,  unless  the  contrary  had  appear- 
ed; 2dly.  Because  I  cannot  suppose  the  clerk,  at  the  dis- 
tance of  four  or  five  hundred  miles  from  Philadelphia^ 
where  he  was,  probably,  an  utter  stranger,  could  have  so 
particularly  inserted  the  names  of  five  Commissioners,  unless 
they  had  been  chosen  and  designated  by  the  parties  them- 
selves. And,'  3dly.  Had  the  commission  not  have  been 
issued  in  conformity  to  the  order,  the  error  would  not  have 
escaped  the  vigilance  and  notice  of  Mr.  Sheffijy  the  eagle- 
eyed  counsel  of  the  appellant,  who  seems  to  have  availed 
his  client  of  every  advantage  he  supposed  the  law  would 
allow  him.  I  am  therefore  of  opinion,  that  the  commission 
was  of  sufficient  validity  to  authorize  the  taking  the  depo- 
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aitiofi  under  it.     I  proceed  to  coasider  the  excepdons  taken 
to  the  deposition. 

With  respect  to  the  first  objection,  **that  the  commission 
was  directed  to  five  Commissioners,  any  three  of  them  Xm 
execute,  and  it  was  subscribed,  and  from  the  face  thereof 
(as  he  contended)  appeared  executed  by  one  only.**  Thi» 
b  the  only  point  on  which  I  had  any  doubt,  but,  on  mature 
reflection,  after  carefull)  attending  to  the  deposition,  and  the 
retiun  thereof,  my  dbubt  is  removed.  It  appears  to  have 
been  taken  in  M^  presence  of  four  Commissioners,  (when 
three  would  have  suffi  ed,)  and  of  Jones^  the  agent  of  the  ap- 
pellant, with  great  attention,  skill, and  circumspection.  After 
the  witness  had  gone  through  his  plain, simple  narrative,  tv^rf 
pertinent  interrogatory  that  an  acute  attorney  could  have  sug- 
gested seems  to  have  been  put  to  him ;  all  of  which  he  answer- 
ed with  apparent  candour  and  perspicuity*  The  depositiom 
itself  seems  one  of  the  most  unexceptionable  that  I  ever  heard 
read  in  a  Court  of  Justice.  But  **  it  was  subscribed  by  one^ 
Commissioner  only  J*  That  I  take  to  be  the  usual  mode  of 
making  returns  on  commissions  of  this  nature,  executed  ia 
Philadelphia:  which  seems  to  me  rather  a  matter  of  form 
than  of  substance,  and  ought  not,  in  my  apprehension,  to  vi* 
tiate  a  deposition  so  unexceptionable  in  every  other  respect; 
and  appearing  to  have  been  taken  by  the  whole  four  Com- 
missioners, who,  by  the  commission,  were  directed  ^^  to  cause 
to  come  before  them  Philip  Dici^  and  him  diligently  exa- 
mine, in  solemn  form,  on  oath,  or  affirmation,  and  having 
received  his  examination  aforesaid,  that  they  plainly 
SEND  the  same  enclosed  into  our  said  County  Court  of 
Wythe.^  The  commission  did  not  require  that  the  deposi- 
tion should  be  subscribed  by  all  the  Commissioners :  but 
that  it  should  be  diligently  taken  by  them,  and  sent  into  the 
Court  from  whence  the  commission  issued ;  which  appears 
to  me  to  have  been  substantially  and  completely  done. 
On  trials  by  Jury,  even  in  cases  of  life  and  death,  the  ver- 
dicts are  subscribed  only  by  the  foremen,  in  behalf  of  the 
other  Jurors. 
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The  second  objection  is,  ^^  that  it  was  not  taken  at  the 
time  and  place  mentioned  in  the  notice.'.'  It  appears  that 
the  Commissioners  met  at  the  time  and  place  therein  men- 
tioned ;  and  if  the  appellant  had  not  appeared,  either  in 
person,  or  l>y  agent,  they  might  have  proceeded  to  execute 
the  commission  in  his  absence.  He  did  not  appear  in  per- 
son, and  their  receiving  jfones  as  his  agmt  did  not  place 
him  ih  a  worse  situation  than  he  would  have  been  in  with- 
out an  agent :  jfones  (having  been  received  as  such)  had  a 
right  to  consent,  and  did  consent,  (probably  in  the  absence 
of  the  witness^)  to  postpone  the  business  for  two  days,  and 
then,  for  greater  convenience,  to  meet  at  the  office  of  aU 
derman  Keen^  the  first  named  Commissioner,  where  the 
commission  was  executed  in  the  manner  before  noticed,  in 
the  presence  of  jfones^  the  agent,  and  by  the  same  four 
Commissioners. 

The  third  objection  is,  **  that  by  no  evidence,  other  than 
die  deposition  itself,  did  it  now  appear  that'  William  J  ones 
was  the  agent  of  the  defendant,  or  had  authority,  either  ex- 
press or  implied,  to  consent  to  the  postponement  until  the 
21st  of  December^  1798,  and  to  a  different  place."  To 
this  it  may  be  answered,  that  there  is  evidence  in  the  re- 
cord that  the  appellant  confessed  he  had  appointed  a  cer- 
tain William  Jones  his  agent,  to  attend  to  the  taking  of 
Philip  Dick^s  deposition;  and,  if  he  was  his  agent  for  that 
purpose,  he  had  a  right  to  consent  to  any  thing,  and  every 
thing,  relative  to  the  business,  that  the  appellant  might  have 
consented  to,  had  he  been  personally  present. 

I  am  therefore  of  opinion,  that  the  deposition  was  pro- 
perly admitted  as  evidence  on  the  trial,  and  that  the  judg* 
ment  ought  to  be  affirmed. 

But,  as  a  majority  of  the  Court  is  of  a  different  opinion, 
the  judgment  is  reversed,  and  the  cause  remanded  to  the 
Superior  County  Court  of  Wythe^  for  a  new  trial  to  be  had 
therein,  on  which  trial  the  deposition  of  Phihp  Dicij  read 
at  the  former  trial,  is  not  to  go  in  evidence  to  the  Jury. 
Vol.  L  Kk 
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^^Y  Eppes  against  Cralle. 

t.  WhAt  de-  THIS  was  an  application  for  leave  to  raise  the  dam  of  a  , 
Smv  ftnTtn'  water  grist-mill  on  Flatrock  creek,  in  the  County  of  Lunen' 

ac«iifacy       of  l-,„^ 
hii^ge       is  *^^5^ 

wf  aside  th^  '^^^  petition  of  Richard  K.  Cralle,  presented  to  the 
flnciiup  of  a  CouHtv    Court,   requested   permission    to  raise   his  dam 

JuiTinamill        -        '.        .  .  1. 

case.  **  from  lis  present  height  to  fourteen  feet  and  one  half     and 

2.  On  a  peti-  P^y^^  ^  writ  of  ad  quod  damnum  "  to  ascertain  what 
t<r  ad^V'^to^th^  additional  damages  would  he  done,  by  overflowing  land  not 
ht  ight    of  a  condemned  by  the  former  Jury*  in  raising  the  dam  that  ad- 

miJI-dam.  the     .  ,       .    ,       ,  .r-  i  .1 

only     proper  ditional  height;"  without  specifying  what  the  present  height 

quiry  iis  what  was ;  neither  did  it  mention  any  other  subject  of  inquiry. 

be^ccaaionod      The  Court  awarded  a  writ  of  ad  quod  damnum  to  assess 

l2d  ^aSditi^n,  ^^^  damages  that  would  accrue  by  raising  the  said  CralWa 

U  ii     error,  mill-dam  **  six  inches  higher  than  the: present  dam,  and  such 

direct  the  J u- of  Acr  damages,  as   have  accrued  in  raising  the  dam  the 

ry     to    asReis 

•nch  other  da-  present  height,  not  contemplated  by  the  former  Jury*^  • 

ing  ftijn^^ihe  The  writ  of  ad  quod  damnum  conformed  to  this  order; 
^^cted'^^^M  except  that,  by  an  apparent  mistake  of  the  Clerk,  the  word 
l^me/X'  "  <^^^^^^^^^'  was  used,  instead  of  **  contemplated.^  In 
the     original  other  respects  it  was  in  the  usual  form. 

Jury.  "^ 

The  first  writ  not  havmg  been  executed,  m  consequence  of 
ror  in  this  rcl  a  fresh  in  the  creek,  as  appeared  by  the  SheriflF's  return,  an 
Sr^reganSd  o^os  writ  of  od  quod  damnum  was  awarded,  **  according  to 
rthT'^peJiXn  t*^*=  prayer  of  the  petition.**  This  second  writ  directed  the 
for  the  writ  of  f  ^^  ^q  make  the  same  inquiries  with  the  first. 

ad  quod  dam-  "^      "^  .        •  ,  7  T 

num     having      In  obedience  to  this  writ,  a  Jury  **  having  been  empannel- 

prayed     only 

tor  saoh  inquiry  as  the  law  authorizes,)  if  the  Jury  assessed  such  erroneous  damages 
teparateiy,  and  the  Court  did  not  direct  the  same  to  he  paid,  but  only  the  danagea  proper- 
ly assessed. 

4.  On  an  appeal  in  a  mill  case,  the  party  prevailing  ought  to  be  allowed,  in  the  bifl 
of  costs,  the  mileage  and  attendance  of  his  witnesses  summoned  to  the  Conurt  of  Error; 
though  the  Court  determined  on  ucwing  the  record  only,  and  therefore  did  not  examine 
the  witnesses. 


Bppet 

V. 

Cralle. 
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led,  charged  and  sworn  a(s  the  law  directs,  proceeded  to  ^y^^^* 
inquire  into  the  several  matters  delivered  them  in  charge.'*^ 
Their  inquisition  then  proceeded,  "  after  due  consideration 
thereof  we  are  of  opinion  that  by  erecting  the  said 
•  Richard  K.  Crcdli^s  dam  six  inches  higher  than  its  present 
height y  agreeable  to  the  annexed  writ  of  ad  quod  damnum^ 
it  wiU  damage  the  lands  and  other  conveniences  of  Francis 
Eppes  to  the  amount  of  fifty  dollars  and  fifty  cents,  and  that 
the  lands  of  WiUiam  Buford  will  foe  damaged  to  the  amount 
of  one  dollar.  We  are  further  of  opinion,  that  there  has 
accrued  damages  to  the  land  conveniences  of  the  said  Francis 
Eppes  to  the  amount  of  one  hundred  and  forty  dollars,  and 
that  it  will  damage  the  lands  of  WiUiam  Buford  four  dollars, 
which  said  last*mentioned  damages  was  occasioned  by  the 
waters  overflowing  higher  than  the  former  Jury  contempla- 
ted, and  have  been  assessed  by  us,  which  we  are  of  opinion 
ought  to  be  paid  by  the  said  Richard  K.  Cralli  to  the  said 
Francis  Eppes^  in  addition  to  the  damages  assessed  by  the 
former  Jury.  We  are  further  of  opinion  that  no  mansion 
house,  office,  garden,  cuxtxledge  or  orchard  will  be  ^ected 
or  damaged  by  the  erection  of  the  said  mill-dan^  six  inches 
higher  than  the  present  dam,  and  that  no  mansion  house, 
garden,  office,  orchard,  curtifc^^,  or  the  ordinary  naviga- 
tion, or  passage  offish,  or  the  health  of  the  neighbourhood  will 
not  be  annoyed,  or  affected  by  the  raising  the  said  mill-dam 
to  the  present  height,  not  contemplated  by  the  former  Jury, 
and  in  our  opinions  there  will  be  no  other  damage  to  any 
person  or  persons  whatsoever,  except  to  the  said  Francis 
Eppes  and  William  Buford*  Certified  under  our  hands  and 
seals  this  5th  day  of  October^  1807," 

On  the  return  of  this  inquisition,  Francis  Eppes  only  was 
summoned,  to  shew  cause,  if  any  he  could,  why  an  order 
should  not  be  granted  according  to  the  prayer  of  the  peti* 
tioner;0nd  the  parties  appearing,  the  Court, "  upon  hearing 
the  inquisition  and  other  evidence  adduced  by  the  parties," 
was  of  opinion  "  that  the  said  CralU  have  leave  to  build 
his  dam  fourteen  feet  six  inches  high.''     And  the  said 
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Cralli  tendered  in  Court  the  damages  found  by  the  Jury, 
which  the  defendant  refused  to  accept,  and  appealed  to  the 
District  Court  of  Brunswkky  which  reversed  the  said  order^ 
and,  proceeding  to  make  such  order  a^  the  said  County 
Court  ought  to  haveunade,  directed  "  that  the  said  Richard 
K*  Cralli  have  leave  to  raise  his  dam  six  inches  higher  than 
the  present  dam^  and  that  the  appellee  pay  to  the  appellant  fifty 
dollars  and  fifty  cenu,  and  William  Buford  one  dollar,  the 
amount  of  the  damages  found  by  the  Jury  in  their  inquisi- 
tion, which  will  be  sustained  by  them  io  consequence  of  the 
appellee^s  raSsing^his  dam  six.  inches  higher  than  the  present 
jam;  and  that  the  appellee  recover  against  the  appellant  his 
costs  fxpetided  by  him  in  prosecucing  his  petition  in  the 
said  County  Court." 

From  which  order  the  appellapt  prayed  an  appeal  to  thii^ 
Court.  '  '  . 


George  K.  Tayloty  for  iht  appellant,  made  three  points; 
viz. 

1.  The  petition  was  for  leave  to  raise  the  dam  **  to  four- 
teen  feet  and  one  half  :**  the  order  awarding  the  writ  of  ad 
quod  damnum  said  "six  inches  higher  than  the  present 
dam.^  This  is  a  fatal  variance ;  fc^r  there  is  nothing  in  the 
record  to  shew  what  the  present  height  is. 

2.  The  order  made  by  the  District  Court  should  also  be 
reversed  for  uncertainty.  1  he  County  Courts  notwith- 
standing their  Jirst  order,  had  directed  the  Jury  to  assess 
the  damages  that  would  accrue  by  raising  the  dam  six  in» 
ches  higher  than  at  present^  in  their  last  order  conformed 
to  the  petition,  and  granted  leave  "  to  build  the  dam  four- 
teen feet  six  inches  high^^  The  District  Court  reversed 
that  order,  (which  was  the  most  correct,)  and  gave  judg- 
ment in  the  language  of  the  inquest,  "  to  raise  the  dam  six 
inches  higher  than  the  present  dam ;"  leaving  it  uncertain 
to  what  height  it  should  be  raised. 

3.  The  first  order  of  the  County  Court,  and  the  writ  ol 
ad  quod  damnum  ^TtcX^ii  xht  Jury  to  ascertain  the  dama- 
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ges  which  a  previous  Jury  had  not  foreseen  and  estimated;  .  April, 

^aod  this  Jury  made  a  return  as  to  that  fact.     This  inquiry  s^^v^^ 

the  Court  had  no  right  to  direct  them  to  make,  and  their  ^ps^ 

having  made  it  vitiates  the  whole  inquest*  Cmite. 


CaU^  for  the  appellee.  The  two  first  points  depend  on 
the  testimony  which  is  now  about  to  be  laid  before  the 
Court*  The  third  point  relates  to  m::re  surplusage^  which 
ought  not  to  have  been  in  the  order,  but  need  not  be  re- 
garded* 

Tayhr*  The  act  of  Assembly  directs  the  attention  of 
the  Sheriff  and  Jury  to  certain  points  only.  The  Court 
here  directed  another  point  to  be  inquired  into  not  authori- 
zed by  law*  I'heir  act  is  therefore  void*.  So,  in  the  case 
of  official  bonds,  if  not  exactly  conformable  to  law,  they  art 
void* 

Call.  This  objection  never  would  have  entered  my 
mind;  and,  I  must  say,  I  never  knew  one  of  less  founda- 
tion* I  grant,  if  things  ordered  by  the  statute  had  not 
betn  done,  the  inquisition  would  have  been  void*  But 
here  the  Court  have  only  done  a  work  of  supererogation*  ' 

Where  a  statute  directs  bonds  to  be  taken  in  a  prescribed 
form^  I  admit  that  form  must  be  strictly  pursued.  But  no 
particular  form  is  prescribed  for  an  inquest.  The  case  of 
a  forthcoming  bond  is  therefore  similar  to  this*  Where 
more  than  the  amount  of  the  execution  is  inserted  in  tht 
bond,  the  plaintiff  may  release  the  surplus* 

The  additional  inquiry  in  this  case  was  for  the  benefit  of 
Eppes;  not  of  Cralli.  The  two  assessments  of  damages 
may  easily  be  severed;  being  separately  found.  Sofar,  then, 
.  as  the  jurisdiction  of  the  Court  under  the  act  extended,  its 
orders  should  be  supported ;  and 'disregarded  as  to  the  other 
part*  Both  the  County  and  District  Court  rejected  this, 
and  merely  proceeded  to  award  the  damages  for  raising  the 
dam* 
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Apsil»  Judge  Tucker.  The  party  was  entitled  to  YA^  action 
totiea  quoties  for  injuries  not  estimated  by  the  former  Jury. 
In  this  case  the  writ  of  ad  quod  damnum  could  kgalhf  issue 
only  to  assess  the  additional  damages  occasioned  by  raising 
the  dam.  I  am  therefore  of  opinion,  that  the  inquisition 
taken  upon  it  was  ilkgal  and  ought  to  be  quashed. 

Judge  Roane  was  of  a  different  opinion.  The  party 
having  prayed  for  what  was  perfectly  legal ;  and  the  Court 
having  corrected  its  own  error,  (for  the  last  order  was  ex- 
actly conformable  to  the  petition,)  no  injury  was  done. 
The  maxim  therefore  applies  ^  utile  per  inutik  non  vitta^ 


Judge  Flfkino,  as  to  this  pointy  agreed  with  Roahe; 
observing,  that  the  error  commiacd  in  the  first  order  was 
subsequcndy  corrected  by  the  Court. 

Tayhr  proceeded  to  mention  another  point.  The  Jury 
have  not  answered  to  all  the  commands  of  the  writ.  They 
have  not  said  whether  fish  of  passstge,  and  ordinary  naviga- 
tion, wiil  be  obstructed,  or  the  health  of  the  neighbours  in- 
jured. 

CalL  The  Jury,  in  conclusion,  negative  all  damages  to  any 
person  whatever.  But  it  greatly  depends  on  the  manner 
of  reading  this  inquisition,  to  determine  whether  it  answers 
to  the  whole  command  of  the  writ. 

Judge  Tucker.  This  inquisition  is  not  intelligible  to 
me;  and  the  last  clause  implies  there  might  be  other  dama- 
ges {not  ascertained)  to  Eppes  and  Buford, 

Judge  Roane.  I  am  for  looking  to  substance;  and,  if 
satisfied  that  the  meaning  of  the  Jury  (though  not  techni- 
c^lly  expressed)  comes  up  to  the  requisition  of  the  law, 
will  be  satisfied.     I  understand  the  meaning  of  the  last 
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clause  in  the  inquisition,  though  inaccurate  and  ungramma* 
ticaU  to  be  that  the  health  of  the  neighbours  had  been  con* 
templated  by  the  former  Jury;  and  that  no  other  damage 
than  (as  before  mentioned)  to  Francis  Eppes  and  William 
Buford^  would  result.  They  thus  adopt  the  opinion  of  the 
former  Jury,  as  to  the  health  of  the  neighbours;  and  say  as 
tkey  did. 


April, 
1810. 


Eppes 

▼. 
Cralle. 


Judge  Fleming  considered  the  return  of  the  Jury  in« 
sufficient ;  not  having  answered  to  the  essential  parts  of  the 
writ  of  ad  qxAod  damnum :  viz.  to  what  related  to  the  health 
of  the  neighbours,  the  passage  of  fish  and  navigation. 

An  order  was  therefore  directed  to  be  entered,  reversing 
both  judgments;  (quashing'  the  inquisition  and  writ  of  ad 
quod  damnum;  setting  aside  all  the  proceedings  subsequent 
to  the  petition;  and  remanding  the  cause  to  the  County 
Court  for  further  proceedings.  But,  on  Judge  Roane's 
suggestion,  the  Court  agreed  to  reconsider  the  subject. 

Wednesday^  May  2.     A  second  argument  took  place. 


Call*  More  precisiot^  than  was  used  in  this  case  is  not 
required  by  the  terms  of  the  act  of  Assembly.  The  ques- 
tion is  about  raising  a  dam,  not  about  an  original  order  to 
build  a  mill.  The  inquiry  is  only  as  to  the  value  of  addi» 
tional  damages ;  not  as  to  the  original  points.  But,  even 
if  a  larger  latitude  of  inquiry  be  requisite,  this  inquisition 
is  sufficient.  Whether  the  health  of  the  neighbours  will  be 
injured  is  a  mere  matter  of  opinion,  not  conclusive^  but 
traversable,  and  amounting  to  no  more  than  the  oral  decla- 
rations of  the  Jurors  in  Court.  Evidence  may  therefore 
now  be  received  as  to  this  point. 

The  degree  o{  certainty  required  in  inquisitions  is  not  as  ^^  ^S^:  *•• 
great  as  in  pleadings.  Certainty  to  a  common  intent  is  ca9e$,  *j^- 
sufficient.(a)     **  There  are  three  manners  of  certainty.     1.  Prac-  i86.  t 

r.         .  .  ^'  .     Salk.    469    5 

Certainty  to  a  common  mtent;    2.  Certamty  to  a  certatn  Co.    121.   a. 


264  Supreme  Court  of  Appeak. 

April,     intent  in  general  and»  3.  Certainty  to  every  intent;'*  which 

\^^>rs^   last  certainty  is  rejected  altogether.     The  same  certainty 

Kpp<^       is  not  requisite  where  a  sutute  is  directory  only,  not  pro* 

Craile.      hibitor}\(a)     It  was  the  duty   of  the   Sheriff  and  Jury  to 

-       9    .VW.  "^*^^  these  inquiries;  and  it  shall  be  intended  that  they  did 

J**-  their  duty  unless  the  contrary  appear.(^) 

p,  C,  416.  In  England^  there  are  two  kinds  of  inquests.     One  is 

called  an  office  of  instruction^  or  information ;  the  other  an 
office  of  intitling.  In  the  former^  as  much  accuracy  and 
certainty  are  not  requisite  as  in  the  latter*  In  thU-  country^ 
the  inquisition  in  a  mill  case  resembles  the  office  of 
instruction. 

In  inquisitions  of  this  kind,  whatever  is  well  found  shall 
stand;  and  a  writ  melius  inquirendum  shall  go  as  to  whatever 

U)  1   ffaU^$  is   not   well  found.(c)     Where  the  inquisition  is  totally 

Saik.\69.      uncertain,  I  admit  that  a  melius  inquirendum  cannot  issue:  * 
but  the  case  is  otherwise  where  it  is  uncertain   as  to  part 

(d)  ra^han*$  only.(d) 

l^  3  Iva^,     ^^  ^roe  V.  Harris^{e)  it  was  decided  that  where  an  in- 

^^'  quisition  is  general^  "  that  no  man  will  be  damaged,**  it  is 

sufficient*  In  this  case  the  inquisition  shews,  on  its  face, 
that  the  Jury  considered  every  thing  that  the  law  directed: 
the  conclusion  is  general,  negativing  every  subject  of  inqui- 
r)%  Where  the  Jury  say  that  the  **  ordinary  navigation,  or 
passage  of  fish,  or  the  health  of  the  neighbourhood,  will  not 
be  annoyed  or  affected  by  the  raiding  the  said  ipiU-dam  to 
the  present  height,  not  contemplated  by  the  former  Jury,** 
their  meaning  must  certainly  be  to  the  present  contemplated 
heighty  which  had  not  been  taken  into  consideration  by  the 
former  Jury.  But  a  sufficient  answer  to  the  objection  is^ 
that  the  whole  case  is  still  open  to  the  Court  upon  the 
evidence. 

Taylor^  contra.  If  the  inquisition  find  facts  against  the 
petitioner,  that  finding  is  conclusive;  and  such  is  the  con- 
stabt  practice.  Other  evidence  is  never  admitted  to  supply 
defectSy  but  only  to  traverse  the  inquisition. 
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According  to  Mr.  CaiPs  own  doctrine,  if  uncertainty 
^fpcsLTj  the  inquisition  must  be  quashed :  and  thb  is  the 
very  case  at  bar. 


▲fiixl» 
1810 


Wednesday^  May  2.  Judge  Tucker  observed  that  he" 
had  nothing  to  add  to  his  opinion  given  yesterday  relative 
to  two  points :  but  he  would  now  say  that  the  District 
Court  erred  in  making  the  present  height  the'  standard^ 
there  being  nothmg  to  shew  what  that  height  was:  and, 
if  for  no  other  cause,  the  judgment  should  be  reversed  for 
that.  He  afterwards  furnished  the  reporters  with  the 
following  written  opinion* 

My  opinion,  briefly,  was,  that  there  were  several  errors* 
in  the  proceedings  and  judgments  of  both  Courts* 

I.  That  the  writ  of  ad  quod  damnum  was  erroneous, 
1st.  In  directing  an  inquiry  to  be  made  as  to  what  dama« 

ges  would  accrue  from  raising  the  mill  dam  six  inches 
higher  than  the  present  -height^  without  mentioning  what 
the  present  height  was.     And, 

2d.  In  directing  the  Jury  ako  to  say  what  other  damages 
have  already  accrued  and  been  done  to  individuals,  in 
raising  the  dam  to  the  present  height,  ^^  not  condemned  by  the 
former  Jury^  The  first  of  these  matters  being  unce]^ 
tain  and  indeterminate;  and  .the  latter,  not  within  the 
proper  objects  of  this  Jury's  inquiry,  but  (he  subject  of  an 
action,  or  actions,  between  the  parties* 

II.  That  the  inquisition  taken  was  erroneous, 

Ist.  In  answering  to  these  erroneous  matters.  ^ 

2d.  In  not  answering  in  what  manner  the  ordinary  na» 
vigatjjpD,  the  passage  of  fish,  and  the  health  of  the  Aiigh- 
bourhood  may  be  obstructed  or  annoyed  by  raising  the 
dam.  And,  therefore,  that  the  said  writ  of  ad  quod  dam^ 
num  and  inquisition  ought  to  be  quashed,  for  such  uncfU''* 
tainty,  &c. 

III.  That  the  County  Court  erred, 

1st.  In  givbg  leave  to  raise  the  dam,  instead  of  quash* 
ing  the  writ  and  inquisition. 
ToL.  ii  LI 
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3d.  In  allowing  the  petitioner  to  raise  his  dam  to  the  de^ 
terminate  height  of  fourteen  feet  six  inches,  without  a  pr^ 
vious  inquiry  into  the  effects  which  might  be  produced  by 
raising  the  same  to  that  particular  height.  There  being  no» 
thing  in  the  writ  or  inquisition  to  shew  what  such  effects 
might  be. 

IV.  That  the  District  Court  erred, 

Ist.  In  giving  leave  to  raise  the  dam  updn  these  uncer- 
tain, insufficient,  and  erroneous  proceedings.    And, 

2(1.  In  giving  leave  to  raise  the  dam  to  the  uncertain 
and  indeterminate  height  of  six  inches  above  ihe  present 
height,  which  present  height  does  not  appear  from  any  part 
of  the  proceedings. 

Judge  Roane  was  of  opinion  that  the  order  of  the  Dis- 
trici  Coun  should  be  affim^cd.  He  thought  the  return  to 
the  writ  of  ad  quod ^amnum  aubatantially  good.  It  appeared 
idso  sufficiently  from  the  proceedings  that  iht  present  height 
of  the  dam  was  fourteen  feet;  and  that  granting  leave  to 
raise  it  to  fourteen  feet  six  inches,  (according  to  tht  petition,) 
or  six  inches  above  its  present  height,  (according  to  the 
order  awarding  the  writ  of  ad  quod  damnum,)  was^in  fact, 
the  same  thing. 

Judge  Fleming.  I  have  examined  the  cases  cited  yes- 
terday by  Mr.  Ca//,  and  cannot  perceive  their  application 
to  the  case  now  before  the  Couru  He  properiy  observed 
th^  there  were  in  England  two  kinds  of  inquisitions,  where 
the  crown  is  concemecl— one  of  instruction,  or  information^ 
and  tte  other  of  intitiing;  and,  if  there  be  any  anal(||r  be- 
tween them  and  the  one  before  us,  this  is  analogous  to  the 
office  of  intitiing;  which,  his  own  authorities  say,  requires 
accurate  certainty. 

The  writ  of  ad  quod  damnum,  in  the  present  ca8e<  (omit- 
ting what  has  been  adjudged  surplusage,)  required  the  Jury 
to  meet  on  the  land  of  Richard  K.  Cralle,  where  he  has 
erected  hb  water  grist-mill^  and  examine  the  lands  above 
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tad  below,  of  the  property  of  others,  which  may  be  prob»*  ArmiL> 
Uy  overflowed  by  raising  the  said  Cralli^t  mill  dam  six 
inches  higher  than  the  present  dam,  and  say  what  damage 
it  will  be  to  the  several  proprietors ;  imd  to  say  whether  the 
mansion  house  of  any  such  proprietor,  or  the  offices,  curti- 
lege  or  garden,  thereunto  immediately  belonging,  or  or- 
chards, will  be  overflowed ;  to  inquire  whether,  and  in  what 
degree,  ^j»A  of  passage^  and  ordinary  navigation^  will  be 
obstructed;  and  whether,  in  their  opinion,  the  health  of  the 
neighbourhood  will  be  annoyed,  by  the  stagnation  of  the  wa- 
ters? 

The  Jury,  after  taking  notice  of  their  charge,  proceed 
to  sav,  *"  We  are  of  opinion  that  the  erecting  the  said  /?i- 
chard  K^  CraUe^s  dam  six  inches  higher  than  the  present 
height^  agreeable  to  the  annexed  writ  of  ad  quod  damnum^ 
it  will  damage  the  lands  and  other  conveniences  of  Francis 
£ppes  to  the  amount  of  50  dollars  and  50  cents;  and  that 
|he  lands  of  WilUam  Buford  will  be  damaged  to  the  aniount 
of  one  dollar.''  And  (omitting  here  what  they  say  re* 
specting  damages,  and  inconveniences,  not  contemplated  by 
the  former  Jury,  as  irrelative  to  the  point  under  considera- 
tion) they  proceed  to  say,  *^  We  are  further  of  opinion  that 
no  mansion  housej,  office,^  garden,  curtilege,  or  orchard^ 
will  be  affected  or  damaged  by  the  erection  of  the  said  mill 
dam  six  inches  higher  than  the  present  dam,  and,  in  our 
opinion,  there  will  be  no  other  damages  to  any  person  or 
persons  whatsoever,  except  to  the  said  Francis  Eppes  and  * 
Wiitiam  Buford;*^  implying,  however,  that  there  may  be 
other  damages  to  those  two  persons:  but  the  great  defect 
seems  to  be,  that  they  are  quite  silent,  and  have  made  no 
particular  answer,  respecting  the  passage  of  fish^  xhcob* 
struction  of  navigation,  nor  the  annoyance  of  the  health  of 
the  neighbourhood^  in  consequence  of  the  dam  being  raiped 
six  inches;  which  was  given  them  in  charge  by  the  said 
wilk^ 

But  Mr.  Call  argued  that  the  general  finding  of  ihe  Jury, 
that,  ^^  in  their  op'mion,  there  will  be  no  other  damages  to 
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AVKIL9  any  other  person  or  persons  whatsoever,  except  to  the  said 
s^'yf^s^  Franch  Epfies  and  William  Buford^^^  comprehended  those 
Eppet  three  latter  subjects  of  inquiry,  and  rendered  any  special 
Cniiie.       finding,  with  respect  to  them,  unnecessary. 

As  well  might  he  have  argued  that  a  general  finding,  that 
no  damage  nor  inconvenience  would  accrue  to  any  person  or 
persons  whatsoever,  in  consequence  of  raising  the  said  dam 
9tx  inches  higher  than  the  present  dam,  (without  specifying 
a  single  subject  of  inquiry,)  would  have  been  a  sufficient 
compliance  with,  and  execution  of,  th^  said  writ. 

But  the  counsel  further  observed,  that,  by  the  fifth  sec- 
tion of  the  act  concerning  mills,  other  evidence  than  die 
inquest  might,  and  ought  to  be  resorted  to.  True;  but  for 
what  purpose?  not  to  ni^  the  inquest  but  to  contradict  it; 
and  to  prevent  the  Court  giving  leave  to  build,  or  raise,  a 
mill  dam,  if  it  should  appear  to  the  Court,  from  such  other'* 
evidence,  that  the  Jury  had  been  mistaken  on  any  one  sub- 
ject of  their  inquiry.  I  am,  upon  the  whole,  of  opinion, 
that  the  judgment  of  the  District  Court  is  erroneous  and 
ought  to  be  reversed,  and  the  inquisidon  quashed. 

By  the  majority  of  the  Court,  the  judgments  of  both 
*  Courts  were  reversed;  all  tfie  proceec^ngs  subsequent  to 

die  petition  set  aside;  and  the   cause  remanded  to  the 
County  Court  for  further  proceedings.^ 

*  Note. .  In  thb  eue  the  mileage  and  attendanee  of  a  nninber  of  wtln«t«f«» 
fommoned  to  the  Court  uf  Appeals,  was  ordered  to  be  taxed  in  the  bill  of 
eoMa,  and  reeorered  by  the  appellant  ^init  the  appellee;  though  no  wit. 
BeMe»  were  evandntdf  ikt  Court  haTiog  detenniaed  on  a  view  of  the  r^CBrd 


\         Jk  the  SAih  Year  of  the  Commatmecflih.  269 


Jirgued 

Bullitt's  Executors  against  Winstons,  Ma!!^h^ 

1810. 

THE  principal  questions  involved  in  this  case  were,  first, ;.  A  writ  of 

.what  acts  amount  to  a  legal  levying  of  a  writ  oXJiertJactas;  may  be  levi- 

and,  secondly,  what  is  the  effect  of  the  plairitiff's  directing  ]t^ch^,  ^ 

the  Sheriff  to  postpone  the  sale  of  property  taken  in  cxe-  p^r^l^^'p^. 

cution,  and  suffer  it  to  remain  in  possession  of  the  defend-  jji^^^j,^ 

ants,  until  a  day  subsequent  to  the  return  day;  as  against  gj^j^^^jj^* 

securities:   such  arrangement   having  taken  place  by  an  mitted  by  him 

aorreement  between  the  prvtctpal  debtor  and  the  plamtiit,  uken  to  sads- 

.  ,  .    .  •  fyUiedebt. 

Without  their  concurrence  ? 

A  motion  was  made,  to  the  District  Court  of  common  *  The  She- 

rin's  permit- 
law,  holden  at  Richmond^    on  behalf  of  Samuel  Jordan  ting  the  ppo- 
,  ,-.  •      r    /?    •  p^^^y  *®  **" 

Winston  and  Edward  Winston^  to  quash   a  writ  of  fieri  main  in  the 

facias  issued  the  21st  of  Februarys  1804,  in    favour  of  J^Sl^JISson, 

Thomas  Harrison^  and  Thomas  James  Bullitt^  executors  of  fj„^„^®  ^^ 

Cuthbert  Bullitt,  against  John   Carter  Littlepage,  and  the  ^^^ J^;JjJ 

said  Winstons;  on  the  ground,   (set  forth  in  the  notice,)  prodoop      it 

"  ^  '^  on  the  day  of 

"  that  a  former  writ  of  fieri  facias  for  the  same  debt,  had  sale,  doet  not 

1    ,     .    ,  «  ,     prevent  the^. 

been  regularly  issued  and  levied  on  the  goods  and  chattels /a.  from  ha^- 
of  the  subscribers,  who  were  only  securities  for  the  said  JJJf  ,„  coii^ 
debt,  and  the  said  property,  then  taken,  released  and  dis«  f^e'     %h«r^f 

being  retpon- 
aible  to  the  plaintiff,  in  sach  ease,  if  the  propertjibe  not  prodaeed. 

3.  Parol  eridenee  it  admiwible  to  prove  that  a  Ji.  fa.  was  levied,  though  no  retora  ■ 
was  made  opon  it. 

4.  A  Sheriff  may  be  permitted,  br  order  of  Conrt,  to  make  a  retam  apon  an  exeention, 
•r  to  amend  it,  according  to  the  truth  of  the  ease,  at  any  time  after  the  i-etum  day. 

5.  A  plaintiff,  by  directing  the  Sheriff  to  put  off  the  sale  of  pro|)erty  taken^in  exeoutlon,  to 
m  day  alter  the  return  dav,  and  to  suffer  it  to  remain  in  the  possession  of  the  principal  defend- 
ant, or  his  securities,  reieaaes  the  $ecuritie9  altogether  from  that  or  any  subsequent  exeen<« 
tion;  iueh  direction  being  given  -without  their  concurrence.  ^ 

6.  In  saeh  case,  the  plaintiff's  uddhig  to  the  direction  the  words  **  holding  the  property 
tubject  to  the  ndd  execution^  cannot  prevent  the  release  from  openuirig. 

7.  An  appeal  from,  or  tuperoedeat  to,  an  order  fjuashing  an  cxeeutioto  against  tvfo  defend- 
ants, need  not,  if  one  of  them  di^,  be  revived  against  his  represcntatif  e,  but  should  be  pr«»- 
•eedtd  on  aS  to  the  other  only. 
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Afbil,  charged  by  thfe  aforesaid  Thomas  Harrison^  under  a  com. 

v^^NO^^  promise  with  the  said  John  Carter  Littlepage;  to  which 

Buiiiu't  compromise  they  were  not  parties,  or  in  any  manner  con- 

▼.  suited  with  respect  to  the  same," 

Winttont. 

..I.......      The  evidenci^  introduced  on  the  hearing  of  this  motion, 

and  spread  upoti  the  record  by  a  bill  of  exceptions,  consist- 
ed of  :wo  writs  of  Jieri  facia*  on  behalf  of  the  said  execu- 
tors |  one  of  which  was  against  John  C.  Littlepage^  Thomas 
Starte  zud  the  said  Winstons;  and  the  other  against  the 
same  persons,  except  Thomas  Starke;  both  bearing  date 
the  21st  of  January^  1800,  and  returnable  the  1st  of 
April  following,  but  with  no  returns  endorsed ;  also  a  letter 
from  the  said  Thomas  Harrison  to  the  Sheriff  of  Hanover^ 
dated  March  t2th,  1800,  in  which  he  directed  him  ^  to  put 
off  the  sale  of  the  property,  taien  by  the  said  executions, 
until  the  first  day  of  August^  holding  the property^subject  to 
the  said  executions^  and  to  suffer  it  to  remain  in  the  posses* 
sion  vf  Mr*  Littlepage^  or  his  securities i^'*  and  other  testimo- 
ny proving  that  William  Clarke  was  the  deputy  of  Thomas 
Tindley^  Sheriff  of  Hanover  County;  that  the  ssud  writs 
came  to  his  hands  as  deputy  aforesaid,  at  the  time  endorsed 
thereon;  that,  prior  to  the  12th  day  of  March^  1800, 
he  went  to  the  house  of  Edward  IVinston  for  the  purpose  of 
levyiiig  the  same  on  his  property ;  that  he  then  and  there 
sa  '  certain  slaves  belonging  to  the  said  Edward  Winston^ 
and  declared  that  he  ^^  should  levy"  the  said  writs  on  them; 
that  **  no  opposition  was  made^^  to  the  .levying  the  said  cxc- 
<^ktioIl8;  that  thereupon  Peter  Crutch  fields  and  the  said 
Edward  Winston^  orally  undertook  to  the  said  Clarke^  to 
ye  that  the  said  slaves  should  be  forthcoming  at  the  day  of 
>  sale,  Sind  the  said  Clarke  did  not  remove  them,  nor  touch 
them,  ^t  assented  to  their  remaining  in  the  possession  of 
EdwaTd  Winston^  having  taken  a  list  of  their  names;  that 
he  nexk  proceeded  to  the  house  of  David  Timberlake^  wfco 
was  in  possession  of  a  slave  belonging  to  the  said  S.  Jordan 
Winstc  n,  under  hire  until  the  end  of  the  year  fBOO,  and 


inform 


ed  tht  said  Timberlake  that  it  was  his  purpose  to 
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levy  the  said  writs  upon  the  said  slave,  but  did  not  remove 
him,  nor  touch  him,  (the  said  Timberhke  having  promised 
that  he  should  be  forthcoming  at  the  day  of  sale,)  but  con- 
sented that  he  should  remain  in  the  said  Timberiake'^s 
hands  till  then;  that  the  said  Clarke  appointed  the  2(Xh  day 
oi  March^  1800,  for  the  sale  of  the  said  slaves,  and  adver- 
tised them  (without  naming  them)  as  having  been  seized 
by  virtue  of  the  said  executions;  that,  on  the  said  20th  day 
of  Mtrch^  Timberlake  brought  the  dave  in  his  ppssession  to 
the  place  of  sale  ;  but  Clarke  (having  received  the  aforesaid 
letter  from  Thomas  Harrison)  informed  him  A^m/^A/ carry 
the  slwe  back;  which  he  accordingly  did;  that,  at  the  time 
of  these  transactions,  iS*.  Jordan  Winston  was  absent  from 
the  County,  and  knew  nothing  of  what  had  passed,  until 
after  his  return*  The  said  Clarke  deposed  ^^  that  he  did 
believe,  and  yet  believes^  that  the  said  letter  was  delivered  to 
him  by  a  certain  T.  Starke^  but  had  been  told  by  Edward 
Winston  that  it  was  delivered  by  himself;  that  he  gave 
notice,  on  the  said  day,  to  Timberlake  and  Edxvard  Winston^ 
that  he  should  attend  at  the  same  place  on  the  first  day  of 
August^  1800,  in  order  to  sell  the  slaves  according  to  the 
terms  of  the  said  letter;  and  did  attend  accordingly,  but^ 
the  slaves  were  not  produced ;  that  the  execution,  for  the 
purpose  of  quashing  which  this  motion  was  made,  was 
levied  upon  the  slaves  aforesaid  of  Edward  Winston  only ; 
that  no  property  of  Littlepage  was  seized  under  the  former 
executions,  and  it  was  generally  understiiod  and  believed 
that  all  his  personal  estate  was  so  encumbered  and  covered 
by  deed  that  those  executions  could  not  be  levied  widi 
safety  upon  any  part  thereof;  that  Harrison^s  letter  was 
obtained  at  the  instance  of  Littlepage^  on  condition,  that  he 
would  pay  to  the  said  Harrison  the  sum  of  400/.,  which 
was  done,  and  was  sufficient  to  discharge  the  aforesaid 
execution  against  li/^/e^^e,  Starke^  be;  (which,  accord- 
ing to  the  e^dbrsement  upon  it,  had  first  come  to  the 
Sheriff's  hands;)  that  S.  Jordan  Winston  did  not  make  to 
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the  said  Chrke  any  objecdon  to  the  s^d  letter,  while  the 
said  executions  were  in  his  hands;  but  it  was  not  proved 
that  he  assented  to  the  terms  thereof,  or  that  he  ever  was 
acquainted  with  the  indulgence  granted  thereby,  until  after 
the  execution  now  in  question  was  issued;  thcU  the  said 
Clarke^  as  Deputy  Sheriff^  received  his  full  commissions^  on 
the  said  executions  issued  in  the  year  IbOOj  from  John  C. 
littlepage  a^  the  said  Starke;  that  the  execution  which 
issued  the  ^st  of  January^  1 800,  (on  the  same  judgment  on 
which  the  present  execution  is  founded,)  had  an  erasure  on 
the  back  thereof;^  and  the  said  Clarke  further  deposed  ^^  that 
he  believed  that  the  names  of  the  slaves  were  put  on  the 
back  of  the  execution,  but  diat  the  writing  is  now  erased, 
ijxcept  the  word  **  Peggy^^  which  he  believed  was  the 
name  of  one  of  the  slaves  advertised  by  him,  and  which 
word  is  in  his  hand-writing.'*  He  also  deposed  diat  he  did 
not  know  who  made  the  said  erasure. 

Upon  this  evidence,  the  Court  rendered  judgment,  that 
the  said  execution  be  quashed;  ^*  it  appearing  to  the  Court 
that  the  former  execution  had  been  levied  on  property  which 
had  been  released  by  consent  of  the  plaintijff\  although  the 
said  execution  was  returned  without  any  return  endorsed 
thereon.''  And  it  was  further  ordered,  **  that  William 
Clarke  be  permitted  to  make  a  return  upon  the  execution 
levied  as  aforesaid,  according  to  the  truth  of  the  case ;  to 
which  judgment  BulRtfs  executors  excepted;  and  after- 
wards  obtained  a  writ  of  supersedeas^  which  abated,  as  to 
Edward  Winston^,  by  his  death.* 


*  Note.  Id  UiIb  case,  a  9cire  faeiae  for  revivor  was  istiied  **  to  Uie  Sheriff 
•f  _  County ."  The  return  was  «•  Executed^  Memy  fVilU^  Sheriffs**  with- 
out mentiohiDg  of  what  County.  The  Court  was  of  opinion  that  this  return 
was  not  sufficient;  but  BotU  observing  that  a  revivor  against  the  representa- 
tive of  Edward  IVituton  was  unneeessary  and  irregular;  the  cause  was  ar- 
gued, with  assent  of  the  Court,  as  to  SamuelJordan  Wintton  only,  and  was  . 
permitted  t«  abato  as  to  Edward  IVintton,  */  See  1  Salh,  319.  Penntdr  v. 
Brace, 


In  the  34rA  Kjor  of  the  Commonwealth.  5273 

Sotta^  for  the  plaintiffs  in  error.      The  first  executions  "^/g^P^ 

were  not  levied.     I  admit  that  seizbg  a  part,  in  the  name  >,^^>r^^ 

of  the  whole,  is   sufScient:^/?)    but  then  there  must  be  a  Bullitt's 

^  ^  .  Exeeuton 

$etzure.(o)     Where  a  Sheriff'  seizes  property  not  subject         v. 

,  .  11^..  c    r%  Winstons, 

to  the  execution,  as  where  he  seizes  the  property  ot  B* 


upon  an  execution  against  A*  he  is  a  trespasser.  But,  in  (a)  *  ^^ 
this  case,  he  could  not  have  been  charged  as  seizing  vt  et  cJe  t.  Da* 
armis.  In  point  of  fact  there  was  no  seizure.  Mere  words  (6)  i  Salk. 
could  not  make  it.  l*he  bargain  that  the  slaves  should  be  ^iLarhst*^(^- 
considered  as  taken  (whtu  xheywtve  not)  could  not  'oa'tc  ^^^LfiS 
it  an  actual  seizure ;  neither  could  the  plaintiffs  (who  were 
not  parties  to  this  bargain)  be  bound  by  it.  ' 

Indeed,  the  bargain  was  ilkgai;  for  the  Sheriff  was  not 
authorized  to  leave  the  property  in  the  defendants'  pos- 
session without  taking  a  forthcoming  bond.(c)  (c)  t  Bev. 

The  letter  from  Harrison  fitted  a  case  which  did  not  ^\^  ^' 
exist;  appearing  to  have  been  written  under  a  mistaken 
impression  that  the  Ji.  fa.  had  been  levied.  No  precedent 
shews  that  a  mere  postponement  by  the  plaintiff  of  a  sale 
under  execution  will  discharge  the  execution.  The  Sheriff 
may  obtain  authority  from  the  Court  to  postpone  his  return, 
and,  after  the  return  day,  may  sell.  Withdrawing  an  exe- 
cution from  the  hands  of  the  Sheriff,  before  it  is  levied, 
does  not  discharge  it. 

The  Sheriff's  receiving  commissions  was  only  prima  facie 
evidence  that  the  execution  was  levied;  which  evidence 
was  rebutted  by  positive  proof  that  it  was  not. 

The  plaintiff's  letter  did  not  authorize  the  Sheriff's  dis« 
charging  negroes  which  were  not  in  his  custody.  In  fact, 
he  could  not  df^cA^r^tf  them;  for  they  were  not  produced. (i/)  (^  ^Bac, 

JIbr,      176. 
{Gynli.  edit) 

Nicholas^  (Attomey-General,)  contra.      As  to  the  first  ^'^^  %n\ 
point;  the  negroes  are  proved  to  have  been  m  the  sight  of  ^-    ^  J^' 
the  Sheriff:  no  opposition  was  made  to  his  levying;   and  174. 
their  names,  were  set  down  on  the  back  of  the  fi.fu  All  the 
law  can  require  is  to  get  legal  possession  of  the  property ; 
Vol,  I.  Mm 
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April,      which  hc  obtained  in  this  case.     Is  there  any  book  which 
1810.  ^ 

y^-srs^    says  the  Sheriff  must  lat^  hands  on  the  property  \  If  it  vrm 

Buiiitt't      ih^;  intention  of  the  parties  that  he  should  be  considered  in 

▼•  possession,  and  the  property  was  left  with  the  defendant 

Winstons.      "^  ,      ^       .  .  .     T  .       ,.  .  ,     .  .      , 

-  only  for  his  accommodation,  the  Court  ought  to  hold  the 
execution  Itvied.  The  plaintiff's  letter  too  shews  that  he  con- 
sidered it  as  levied.  Besides,  the  Sheriff  relied  on  Crutch'^ 
JteUTs  engagement  to  produce  the  negroes  at  the  day  of  sale, 
and  made  use  of  him  as  his  agent  to  keep  them  in  the  mean 
lime. 

.  The  cases  cited  by  Mr.  Bolts  are  not  against  us.     1  Ld. 
Raym.  T^S.  is  in  our  favour.  1  Salk.  79.  relates  to  the  service 
of  a  ca.  sa^  and  has,  therefore,  no  analog}'  to  this  case;  for, 
upon  a  C(7.  sa.^  actual  personal  restraint  is  necessaty,  from  the 
nature  of  the  thing.   But  1  doubt,  even  in  that  case,  \vhether 
it  is  necessary  to  touch  the  body ;  for  if  the  Sheriff  shews  his 
writ,  and  the  defendant  says  *^  I  am  your  prisoner,**  and 
(a)  Homer  ▼.  goes  to  gaol,  surely  it  is  8ufficient«(a)  In  the  case  in  Taylor^s 
J?.  iK*  0^    Rep*  132.  it  is  expressly  stated  that  the  Sheriff  did  not  take 
cher^  ^C9vp.  ^^^  negroes  into  possession:  what  circumstances  would  have 
^^*  constituted  possession  are  not  stated ;  so  that  what  amounts 

to  a  legal  levying  is  not  there  decided.  Some  analogy  ex* 
istt  between  this  question  and  that  relative  to  what  consti- 
tutes larceny;  concerning  which  we  are  told,  in  2  East^s 
Crown  Ixrwy  p.  544.  that  any  act  amounting  by  reasonable 
intendment  to  taking  with  felonious  intent  is  sufficient  to 
make  it  larceny. 

Where  an  execution  is  issued  and  proceeded  upon,  it 
must  be  returned,  and  a  subsequent  execution  must  be 
(A)  2  Bae.  founded  upon  it;(^)  for  an  execution  is  an  entire  thing,  and 
fcw/^'^Jivj  ^^""ot  be  superseded  without  a  return.(r)  If,  therefore, 
iiV;'*!*'^-  this  execution  was  not  levied,  no  new  one  could  issue,  the 
HWiera         first  having  not  been  returned. 

Ld.     Haym.  ^ 

1U72.  S.  C.         2.  As  to  the  second  point;  the  case  of  Nisbet  v.  Smithy 

Miidnuiy    y.  2  Bro.  Ch.  Rep*  581.  (cited  3  Ca//,  71.  Croughton  v.  Duval^) 

"^^   .        is  conclusive  authority,  that  a  creditor,  by  giving  farther 

time  to  the  debtor,  so  as  to  change  the  nature  of  the  contract^ 

discharges  his  securities^ 


Rallitt'fl 
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Wickham^  on  the  same  side.      A  statement  in  a  bill  of     ^^^^^ 
exceptions  is  not  like  a  special  verdict,  in  which  the  facts 
arc  found ;  but  only  sets  forth  the  evidence  of  facts.     This 
bill  of  exceptions  contains  enough  to  shew  that  the    first 
execution  was  levied,     The'plainiiflF  is  bound  by  the  acts 
of  tht?  Sheriff;  for  he   has  his  remedy  over  against  him. 
Whatever,  therefore,  the  Sheriff  considers  as  equivalent  to 
service  of  the  execution,  the  plaintiff  is  bound  to  take  as 
such ;  and  even  if  he  acted  improperly,  the  execution  was 
not  the  less  levied.     But,  in  fact,  the   Sheriff  acted  with 
propnety :  he  had  a  right  to  trust  the  property   to  the  de- 
fendant, or  any  body  else ;  for  he  remained  himself  respon- 
sible to  the  plaintiff.     According  to  Mr.  Botts^  a  Sheriff 
cannot  take  nt^groes  without  putting  them  in  gaol.     But  the 
practice  of  the  country  is  very   properly  otherwise;    for   a 
contrary  practice  would  be  the  excess  of  cruelty.      As  to 
S.  J.  Winston's  property,  it  was  produced,  on  the   day  of 
sale,  by  the  hiree.     Whether  he  was  obliged  to  do   this,  or 
not,  is  an  important  question,  but  not  necessary  to  be  set- 
tled in  this  case ;  for  volenti  non  Jit  injuria. 

Mr.  Botts*s  argument  would  shew  that  an  execution 
cannot  be  levied  without  removing  the  property :  but  there 
are  many  things  which  cannot  be  conveniently  removed. 
For  example;  is  the  Sheriff  to  take  arway  a  stack  of  oats 
or  whf  at?  May  he  not  sell  such  articles  on  the  premises  I 
So  the  sale  of  furniture  may  be  at  the  house  of  the  debtor* 
In  all  such  cases,  if  the  Sheriff  chooses  to  run  the  risk  of 
leaving  the  property,  there  is  nothing  to  prevent  him ;  and 
his  remedy  is  by  action  of  trover^  if  he  cannot  otherwid» 
get  possession  to  make  the  sale.  If  a  negro  escapes,  he 
may  take  him  again,  if  he  can;  if  not,  he  must  bring  trover. 

I  admit,  postponement  by  the  plaintiff  does  not  discharge 
the  execution f  neither  ought  it  to  discharge  iu  True  it  is^ 
the  course  of  a  prudent  creditor,  when  he  is  willing  to 
grant  the  defendant  indulgence,  generally  is  to  tell  the  She- 
riff he  will  have  nothing  to  do  with  any  arrangement  be- 
tween the  defcn4»nt  and  him,  but  will  not  call  on  him  for 
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^iVi'^'  the  money  until  a  certain  day.   ,But  the  proposition  I  con* 

Vi-^-v-^w/  tend  for  is,  that,  by  postponing  the  execution,  at  the  instance 

iSecutort  ^f  ^^^  principal  debtor^  the  plaintiff,  (though  he  dpes  not 

Winstont.  thereby  discharge  it,)  in  equity  exoneratc^s  the  securitesm 


Randolph^  in  reply.  The  last  execution  which  die  Court 
directed  to  be  quashed  does  not  appear  in  the  record ;  but 
must  be  presumed  to  have  been  in  due  form*  Both  the 
first  executions  are  directed  '*  to  the  Sheriff  of  — -  Coun- 
ty," and  are  endorsed  *••  William  Clarhe^  Deputy  Sh^riff^^ 
without  saying  of  what  County •  It  does  not  appear,  there- 
fore, that  they  were  in  the  hands  of  any  legal  Sheriff  or  au- 
thority. Of  course,  there  was  nothing  to  prevent  the  sub-  ' 
sequent  execution  from  lawfully  issuing. 

U  this  point  be  against  me,  I  still  contend  the  first  exe* 
cutions  were  not  levied.     The  It* v\  ing  is  not  proved  to  have 
•  btcn  expressly  made;  for  Clarke  himself  does  not  say  this; 

but  only  that  he  avowed  an  intention  to  levy;  saying  not 
that  he  did^  but  that  he  would.  Neither  was  it  such  a  levy- 
ing  as  operates  impliedly  in  the  eye  of  the  law.  What  means 
levying^  executing  and  servings  which  are  synonymous 
terms?  Some  act  which  takes  the  property  into  the  custody 
of  the  law;  some  act,  the  effect  of  which,  superadded  to 
the  lien  by  delivery  to  the  Sheriff,  insures  the  money  to 
be  ready  on  the  return,  or  sanctions  the  property  from  res* 
cous.     Without  one  of  these  two   circumstances,    there 

(a)  Tatfloi'9   can  be  no  levying.ffl)    , 

132. 147.^'^*  The  cases  in  which  the  touch  may  he  dispensed  with  in 
partf2Lrci  1.  Whct-e  the  property  taken  consists  of  one  homo- 
geneous aggregate ;  as  a  heap  of  wheat,  a  library  of  books, 
and  a  flock  of  sheep;  or,  2.  Of  dissimilar  constituents  of  one 
integer;  as  furniture  in  a  house;  different  crops,  or  other 
property  in  the  same  barn  ;  or,  perhaps,  even  horses,  &c.  in 
tfie  same  stable,  or  stacks  in  the  same  field.  I  admit, 
also,  that  no  touch  is  necessary,  where  property  is  brought 
into  the  presence  of  the  Sheriff,  so  that,  from  proximity, 
he  may  be  said,  according  to  the  usual  course  of  things,  tft 
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liave  it  in  his  iramediate  power;  as  slaves  brought  into  a     April 
roo;n,  or  within  a  short  distance,  as  usage  is ;  not  precisely  s^^^,-^r 
mcasurtrd  indeed,  but  according  to  ordinary  practice;  or      Buiiiu't 
slrives  eoing  home  with  the  Sheriff,  or  on  their  way  to  gaol.  ▼. 

iJut  this  case  comes  withm  nene  of  these  classes*  -«—— — . 

Let  it  be  tested,  by  inquiring,  if  a  person  had  driven  off 
these  negroes,  could  he  have  been  charged  with  a 
rescons?  He  might  have  defended  himself  by  saying  there 
was  no  unequivocal  act  or  declaration  shewing  th^t  the 
Sheriff  had  taken  them.  Their  being  merely  in  his  sight 
was  nothing.  Would  the  Sheriff  have  run  the  risk  of  being 
prosecuted  for  a  false  return,  upon  such  a  levying  ? 

Crutchfield  was  not  the  agent,  or  bailee^  of  the  Sheriff; 
for  the  Sheriff  had  not  the  slaves  in  possession,  apd  could 
not  therefore  deliver  them  to  him.  The  Sheriff's  receiv- 
ing commisnions^  (being  an  act  in  pais^  does  not  prove 
that  he  levied  the  execution,  when  he  would  not  return  it 
executed.  He  must  have  received  them  after  the  failure  to 
deliver  the  slaves,  and,  probably,  the  money  was  paid  by 
the  defendants  to  quiet  him.  His  advertising  the  property  is 
also  no  proof  of  levying;  for  he  did  so,  under  the  expecta- 
tion that  Crutchfield  2Ltid  Timber  lake  would  produce  the 
slaves  according  to  promise. 

The  plaintiff  was  i>ot  bound  by  the  act  of  the  Sheriff,  the 
Ji.  fa.  not  having  been    returned   levied i    but    had     his 
choice,  either  to  bring  his  action  against  him,  or  to  consider       ^ 
the  first^.yi.  not  levied,  and  to  sue  out  another. 

It  is  contended  that  Jordan  Winston's  slave  was  actually 
levied  upon.  But,  before  the  day  of  sale,  the  Sheriff  men- 
tioned only  a  ^^j^r/^o^^/'  and,  on  the  day,  there  was  no 
indication  of  an  actual  levying;  for  the  Sheriff  contented 
himself  with  telling  Timber  lake  to  take  him  home  again. 

2.  The  property  was  not  released  by  the  plaintiffs.  The 
terms  of  HarrhorCs  letter  (which  is  relied  upon  by  the  de* 
fendants  themselves)  prove  this;  a  condition  being  express- 
ed, of  "  holding  the  property  subject  to  the  said  execU" 
tionsm^    Accordbg  tp  its  own  language,  the  practice  of  the 
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Vs"***     country,  and  the  law  of  the  case,  that  letter  ought  not  to  be 
\^^>r^s^    considered  as  a  release. 

S^'u^iL         '^^"^  Court  also  erred  in  permitting  the  Sheriff  to  amend 
his  return.     It  was  unnecessary^  bfcause  it  furnished  no 
,  additional  evidence;  and,   as  a   returnj  insiffficientf  being 
long  after  the  retum^day* 

One  more  remark  is  important.  Even  if  the  first  exe- 
cution was  levied,  it  was  drfeated  by  a  fraudulent  compact 
to  the  injury  of  the  plaintiffs;  and  therefore  might  be  re- 
newed*  If  subtle  law,  and  metaphysical  possession,  be  out 
of  the  way,  the  plain  equity  of  the  case  is  in  our  favour. 

May  16,  1810.     The  Judges  delivered  their  opinions. 

Judge  Tucker.  The  first  question  which  presents 
itself  on  the  bill  of  exceptions  filed  in  this  case,  is,  whether 
the  two  writs  o{  fieri  facias  which  issued  from  the  District 
Courtof^'c^ow^  the  21st  day  of  January^  1800,  at  the 
suit  of  Bullitt's  executors,  one  of  which  was  against  the 
goods  of  John  Carter  Littiepagty  Thomas  Starke^  Samuel 
Jordan  Wimton^  and  Edward  Winston;  and  the  other  against 
J.  C.  Littlepage^  S.  J.  Winston^  and  JE.  Winston^  only,  and 
which  were  proved  to  have  come  to  the  hands  of  Willtam 
Clarke^  as  Pcputy  Sheriff  for  'fhomas  Tinsley^  Sheriff  of 
Hanover  Count> ,  to  execute,  were  actually  levied,  or  not, 
by  the  said  William  Clarke*  And  I  am  of  opinion,  that  the 
evidence  is  sufficient  to  prove  that  they.  were.  [Here 
Judge  Tucker  recited  the  evidence  relative  to  the  levying; 
in  substance  as  above  stated.]  \ 

TTie  simple  question  upon  this  evidence  is,  whether  it  be 
sufficient  to  prove  that  the  execution  was  levied  \  When  the 
Sheriff  had  declared  his  intention  to  levy  the  execution  on 
the  slaves  in  his  view;  when  no  opposition  was  made  to  his 
levying  the  execution  on  those  slaves;  (whether  near,  or  at  a 
distance  does  not  appear,  and  therefore  I  shall  presume 
they  were  in  his  presence;)  when  he  had  taken  a  list  of  their 
names,  (as  the  law  requires  in  such  cases,)  which  he  proba^ 
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My  must  have  been  informed  of  by  their  master  Edward  ^-"Jl^ 
WinstOTiy  then  present;  and  when  Winston  and  PeUr 
Crutchfield  (whose  undertaking  is  out  of  the  question,  at 
present,  as  both  executions  were  endorsed,  ^^  no  security 
to  be  taken^^)  had  undertaken  to  produce  the  slaves  on  the  . 
day  of  sale;  can  there  be  a  doubt  that  it  was  unnecessary  to 
touch  them,  in  ord  r  to  gire  eflfea  to  the  levy  ?  The  Sheriff 
acted  at  his  own  pf  ril,  in  leaving  the  slaves  behind  him,  it 
is  true;  hut  there  is  nothing  in  lviw,nor  in  reason,  to  prohi- 
bit him  from  doing  so,  if,  from  his  knowledge  of  the  party 
in  whose  possession  thev  are  taken,  he  has  sufficient  con- 
fidence to  intrust  him  with  the  care  of  them  till  the'  day 
of  sale.  The  inconvenience,  and,  in  many  instances,  the 
cruelty,  of  a  contrary  practice  need  not  be  dilated  upon* 
The  same  may  be  said  of  the  slave  in  the  possession  of 
Timberlakei  as  he  did  not  oppose  the  levying  of  the  execu- 
tion, notwithstanding  his  possession  of  the  slave,  and  his 
interest  therein  to  the  end  of  the  year,  no  other  person  hjid 
a  right  to  dispute  '%.  He  produced  the  slavd  on  the  day  of 
sale,  which  is  an  additional  proof  that  he  admitted  that  the 
execution  had  been  duly  levied.  We  are  not  here  to  in- 
quire how  the  Sheriif  ought  to  have  proceeded  after  this; 
suffix  it  to  sayt,  that,  it  being  uncertain  whether  the  property 
so  taken  (for  neither  the  number,  nor  the  names  of  the 
slaves  now  appear,  although  the  Sheriif  deposed  that  he 
believes  the  names  of  the  slaves  were  put  on  the  back  of  the 
execution,  but  that  the  writing  is  now  erased,  except  the 
name  of  one)  was  or  was  not  sufficient  to  satisfy  the 
amount  of  the  executions;  and  it  appearing  from  Clarices 
own  evidence  that  he  did  not  levy  them  on  any  property 
belonging  to  Littlepage^  and  it  being  uncertain  (as  not  being 
mentioned)  whether  any  property  of  Starke^  the  fourth  de- 
fendant named  in  one  of  the  executions,  was  taken,  or  not, 
the  presumption,  until  the  contrary  be  shewn,  is,  that  the 
slaves  of  Edward  Winaton^  on  which  the  execution  was 
levied,  together  with  that  of  Jordan  Winston^  on  which  it  was 
levied,  were  sufficient  to  satisfy  both  those  executions.  The 
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Afrii^  Court,  I  think,  decided  righdy  in  ordering,  diat  Willum 
Clarke^  a  feriher  Deputy  Sheriff  of  Hanover^  be  permiitrd  to 
make  a  return  upon  those  executions,  according  to  the  truth 
of  thexase:  and,  until  the  return  was  so  made;  or  if,  upon 
that  return,  it  should  appear  that  the  property  taken  was 
sufficient  to  satisfy  those  executions,  I  think  the  lattet'txe* 
cution  ought  to  have  been  superseded,  if  still  in  the  hands 
of  the  Sheriff,  or  quashed,  if  returned  to  the  office.  As 
we  have  no  copy  of  that  ejcecution  in  the  record,  I  cannot 
give  a  more  precise  opinion  upon  the  point.  In  the  case  of 
Eckhols  V.  Graham^  this  Court  is  reported  to  have 'decided 
diat,  by  taking  out  a  second  execution,  the  plaintiff 
had  waived  the  benefit  of  the  first,  and  discharged  the  lien 
(a)l  CaiZy404.  upon  the  slaves  taken  upon  it.(a)  But  I  think  that  case  does 
not  apply  to  the  present;  for,  until  a  return  made  upon  those 
executions,  it  does  not  legally  appear  whether  the  property 
taken  hath  been  sold,  or  whether  it  was  sufficient  to  satisfy 
the  whole,  or  only  a  part  of  those  executions. 

The  second  question  is,  whether  the  U-ttt  r  from  Thomas 
Harrison^  one  of  BuHitt^s  executors,  directed  to  the  Sheriff 
of  Hanover^  dated  March  12,  1800,  wherein  he  desires  to 
put  off  the  sale  of  the  property  taken  in  execution  to  the  1st 
day  oi  August^  holding  the  property  suhject  to  the  said  execwt 
tions^  and  to  suffer  it  to  remain  in  the  hands  of  Littlepage  or 
his  securities,  was  a '  release  of  the  property  so  taken  as  to 
Jordan  Winston^  who  is  expressly  suted  to  have  known- 
nothing  of  the  transaction,  or  to  have  acquiesced  in  the  in- 
dulgence granted  by  Harrison;^  until  after  the  third  execu- 
tion was  issued.  Now,  certainly,  from  the  very  terms  of 
the  letter,  it  appears  that  Harrison  never  had  any  intention 
to  release  the  property;  for  he  directs  the  Sheriff  to  hold 
the  property  subject  to  the  executions.  The  Sheriff,  there- 
fore, was  not  authorized  to  do  any  thing  more  than  to 
postpone  the  sale,  leavmg  the  slaves,  where  they  were,  in 
the  possession  of  Littlepage  or  his  securities.  But  how 
was  this  to  be  done  ?  Not  by  the  Sheriff,  virtute  officii^ 
because  the  endorsement  on  the  executions  prohibited  him, 
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as  Sheriffs  irovBiVMxx^  any  securittj*      Having  levied  the      Afrii^ 


1810. 

executions^  t^  was  bound  at  his  own  peril,  that  the  slaves    v^^v^^ 

should  be  sold ;  he  encountered  that  peril  when  he  left  the      Buiiiu'i 

slaves  in  the  hands  of  Edward  IVinston  and  Timberlake^  on  v 

their  promise  to  produce  them  on  the  day  of  sale.     When  ,^_..«.^ 

Timberlake  brought  Jordan  Winstor^s   slave,  according  to 

his  promise,  to  be  sold,  he  had  fulfilled  his  promise:   the 

slave  was  constructively,  at  leaat^  in  the  Sheriff's  pos« 

•session;  and  he  was  bound  for  his  saf6  keeping  until  sold. 

The  person  for  whose  benefit  the  executiont^siied,  au* 

thorized  him  to  suffer  the  slave  to  remain  i&the  hands  of 

LittlepagCj  or  his  securities ;  yet  bids  him  hold  them  sub* 

ject  to  the  executions.     Under  the  circumstances   of  this 

case  he  could  not  do  this,  as  Sheriff^     U  the   Sheriff,  in 

pursuance  of  this  order ^  suffered  the  slaves  to  return  with 

the  privity  or  consent  of  Jordan  Winston^  he  acted  in  this 

instance  as  the  plaintiff's  private  agent,  and  not  as  an  officer. 

The  case  is  still  stronger  if  he  did  so  without  the  privity 

or  consent  of  Jordan  Winston.  From  that  moment  the  slave 

was  no  longer  in  the  custody  of  the  Sheriffs  as  an  officer^  nor 

could  he  be  retaken  by  him  at  any  time,  as  he  might  have  been 

if  he  had  not  been  produced  to  be  sold;  for  Timberlake  was 

his  heilee^  until  the  day^of  sale,  and  he  might  have  seized 

the  slave,  and  put  him  in  prison,  or  delivered  him  to    the 

safe  keeping  of  any  other  person,  until  that  time.     But  in 

permitting  the  slave  to  return  with    Timberlake^  he  acted 

-  only  as  the  private  agent  of  Harrison.      It  would  have 

been  otherwise  if  the  sale  had  been  necessarily  put  off,  for 

want  of  buyers;  for  in  that  case,  the  slave  would  still  have 

remained  in  his  custody.     But  here  the  case  was  different: 

the  plaintiff  grants  an  indulgence  to  one  defendant,  at  the 

possible  loss,  or  injury  of  another. 

Suppose  the  slave  had  died,  or  had  run  away,  before  the 
1st  of  August:  if  the  postponement  was  without  his  own- 
er's consent  or  privity,  ought ^e  to  be  chargeable  a  second 
dme  for  the  value  of  what  the  slave  would  have  sold  for  if 
Vol.  I.  N« 
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the  indulgence  had  not  been  given  to  the  principal  defend- 

ants  ?  It  seems  then  to  me,  that  this  indolgencf  granted  to 

Bullitt's      Carter  IJttlepage^  the  principal  debtor^  without  the  consent 

^  V.  or  privily  of  Jordan  Winston^  (for  I  mean  to  say  nothing 

-         as  to  the  other  defendants,)  amounted  to  a  release  as  to 

him;  the  property  pnce  takt-n  upon  the  execution  being,  by 

the  act  and  ccnstrnt  of  the  plaintiff,  put  out  of  the  custody 

of  law,  in  which  it  had  before  been. 

But,  if  it  be  otherwise,  a  third  question  still  remains.  Is 
there  not  evj^ence  upon  this  record,  sufficient  in  law,  to 
shew  that  l^w^  executions  have  been  fully  discharged* 
Clarke^  the  Sheriff,  who  levied  these  executions,  swears, 
**  That  he  aa  Dputy  Sheriff'  received  his  JuU  commission 
on  the  said  executions  issued  in  the  year  1800,  from  J.  C* 
(o)  I  Jlev.  Littlepage^  and  the  said  Starke.^  Now  the  fee  biU(a)  al- 
Code^  c  «5.  j^^^  ^Q  ^^  Sheriff  for  proceeding  to  sell  on  any  execution 
on  behalf  of  the  Commonwealth,  or  of  any  individual,  if 
the  property  be  actually  bold,  or  the  debt  paid,  the 
commission  of  6vt percent.^  &c.  and  no  other  commis- 
sion, FEE,  OR  reward,  shail  be  allowed  upon  any  execu- 
tion, except  for  the  expense  of  removing  and  keeping  the 
property  taken.(i^)  The  Sheriff  being  thus  ^r^/rifaV^i/ from 
«.  ss.  accmrd'  receiving  any  commission  unless  the  property  be  actually 
'  sold^  or  the  debt  paidy  and  having  acknowledged  that  he 
has  received  his  full  commissions  on  both  executions,  the 
conclusion  in  law  is,  that  they  have  bten  filly  satisfied. 
And  of  this  conclusion  the  defendant  Jordan  Winston^  for 
the  reasons  before  mentioned,  is  entitled  to  avail  himself,  as 
he  hath  done  in  the  present  instance.  I  am  therefore  of 
opinion^  that  the  judgment  of  the  District  Court,  so  far  as 
relates,  to  him  ought  to  be  affirmed. 

As  to  the  blank  in  the  execution,  for  the  name  of  the 
County;  that  may  l)e  amended  by  the  Sheriff,  pursuant  to 
the  order  of  the  Court.  His  testimony  sufficiently  proves 
that  it  came  to  his  hands  as  Deputy  Sheriff  of  Hanover^ 
and  he  may  be  compelled  to  amend  his  return  accordingly. 
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Judge  Roane.     I  shall  not  waste  time  to  prove,  that  the  April, 

facts  stated  in  the  bill  of  exceptions  amoiuited  to  a  com-  s^''>r^^^ 

plete  levying  of  the  execution  of  January  2l8t,  1800,  and  BoUitft 

was  so  considered  by   all  parties.     Being  so   levied,   the  r. 

_,._,,                       ,                                 -  ,               .  Winstoni. 

Sherm  took  the  personal  engagement  of  ihe  parties,  to  pro-  «.„__• 


duce  the  property  ou  the  day  appointed  for  the  sale,  viz. 
20th  Marchy  1800;  on  which  day  one  of  the  slaves  was 
produced;  and  the  others  were  not  produced,  probably  from 
a  knowledge  existing  in  the  neighbourhood,  that  the  sale  of 
the  same  had  been  postponed,  by  the  consent  of  the  plain- 
tifls.  The  letter,  under  which  the  sale  on  that  day  was 
dispensed  with,  was  written  without  the  privity  or  consent 
of  the  appellees;  and  the  release ment  of  the  property  pur- 
ported thereby,  was  founded  on  a  consideration  flowing 
from  the  principal  debtor,  LittlepagCy  to  the  plaintiffs.  1  hat 
letter  either  operated  a  complete  disiharge  of  the  .property 
from  the  execution,  or,  at  least,  by  holding  the  property  still 
subject  thereto,  precluded  any  further  execution  until  it 
was  finally  disposed  of.  Considered  in  either  point  of  view, 
the  truth  of  the  case  ought  to  have  been  returned,  at  the 
day,  by  the  Sheriff;  which,h  ad  it  been  done,  would  have 
prevented  the  Clerk  from,  issuing  a  new  execution.  The 
most  favourable  point  of  view  for  the  appellants  is,  to  con- 
sider the  first  execution  as  not  discharged,  but  as  continuing : 
in  that  view,  there  was  no  necessity  for  issuing  the  second. 
The  law  does  not  peripit  our  citizens  to  be  harassed  by  re- 
peated and  imnecessary  executions. 

The  case  of  Baird  v.  Rice{a)  is  a  complete  authority  for  ^a)  i  CoZ^is. 
the  defendants,  both  as  to  the  propriety  of  suffering  a  She- 
riff to  amend  his  return  according  to  the  truth  of  the  case, 
and  as  to  the  effect  (in  favour  of  the  security)  of  a  reatora* 
tion  of  the  property  by  the  Sheriff,  to  the  defendant,  with 
the  consent  of  the  plaintiff.  Indeed,  it  is  a  complete  autho- 
rity in  the  present  case,  in  which  it  is  unimportant  to  the 
success  of  the  appellees,  whether  the  first  execution  be  con- 
sidered a^  discharged,  or  continuing :  it  is  the  rather  an  au- 
thority, becatise  in  that  case  there  was  some  evidence  that 


^84  Supreme  Court  of  Appeals. 

^irHu^*  the  security,  Rice^  acquiesced  in  the  arrangement  for  the 

\^^>^^  discharge  of  the  propf  rty,  whereas,  nothing  of  the  kind  is 

E^ecitopt  ^^^^^  '^^  ^^^  ^^^^  before  us. 


Winitoni. 


I  think  this  a  very  plain  case,  and  that  the  judgment 
of  the  District  Court  quashing  the  second  execution,  should 
be  affirmed. 

Judge  Fleming  concurred. 

The  judgment  was  therefore  unanimously  affirmed.^ 

*  Mie'  Some  doubts,  ut  first,  existed,  in  this  oAse,  whether,  as  the  seeond 
ezeeutioD  was  oot  levied  on  the  property  rf  ifamuel  Jordan  IVineton,  (the 
only  appellee  before  the  Court,)  it  was  oorapetent  for  him  to  move  to 
quash  it  But  it  was  resolved  by  the  Court,  that  he  had  sueh  an  mtertai  in 
the  question  as  enabled  him  to  move  to  quash  the  exeoutloo. 


jipn'iB.*  Bradley  against  Welch. 

1.  A  plea  IN  an  action  of  debt,  instituted  by  Thomas  Bradley 
ought  "nw  to  against  yames  Wekh^  in  the  District  Court  of  Fredericks^ 
)^x^^^fZ  ^^S^  ^^^  ^"^'^  issued  December  12th,  1799,  with  an  en- 
^^;  J"ieS ^^*^^°*«=°^  ^^«>'^°  "that  bail  was  required.**  The  Ser- 
it  be  ofmatter  jeant  of  the  towu  returned  it  "  Executed,  and  Thomas  R. 

which      aniae*'  ^ 

pm»    darrein  Rootes.  appearance  bail'*     At  Rules  in  the  Clerk's  office, 
continu€tnce»  '      ■  • 

Miy  16tb,  1800,  declaration  was  filed  in  the  usual  form,  on 
pearanee  bail  a  prooiissory  note ;  and  the  defendant  at  the  same  time  ^  by 
Uie  de^ndant  ^  attorney  offitred  a  plea,  on  oath^  stating,  that  he  is  a  re* 
S"X*^*j]8>dentof  the  County  of  Gr«r;2*r/ar,  in  the  District   of  the 
J^l^^ ^''9 Sweetsprings, znd  has  resided  there  for  five  or  six  years; 
a6d  that  his  only  and  known  residence  is  in  the  said  County 
and  District ;  and  that  he  never  did  reside  in  the  County  of 
SpottJtyhamay  or  in  the  District  ot  Fredericksburg^  nor  was 
the  security  entered  into  within  the  said  District  oi Fredericks^ 
burg;  and  this  he  is  ready  to  verify;  wherefore  he  prays  judg- 
ment of  the  said  writy  and  prays  the  ^ame  may  be  quashed*^ 
The  plaintiff's  counsel  rejected  this  plea,  and  the  Clerk 
submitted  the  question  to  the  Court,  whether  if  ought  to 
be  received,  without  first  filing  special  baiL 
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The  cause  having  been  firom  time  to  time  continued  un^     '^fJJJ^' 
tiJ  the    14th  October^  1802,  the  Court  on  that  day  decided    v^^  ^^^ 
"  that  the    Clerk  has  no  discretion  ;  but,  where  appearance      ^^^^^7 
bail  is  required,  the  defendant  cannot  appear  at  the  Rules,      Welch. 
without  first  putting  in  special  bail ;  a^d  therefore  the  pica   - 
was  rightly  rejected."    At  the  ensuing  Rules,  the  defendant 
failing  to  file  special  bail,  a  conditional  judgment  was  en- 
tered against  him*     At  the  Court  held  for  the  said  District, 
31ay  16th,  1803,  Thomas  R.  Rootes^  the  appearance  bail, 
undertook  as  special  bail,  and  again  offered   the  same  plea 
which  had  formerly  been  rejected.     The  counsel  for  tRc 
plaintiff  again  objected ;  but  the  Court  (as  appears  from  a 
bill  of  exceptions  signed  by  the  Judge)  ^^  being  informed 
by  the  Clerk  that  the  delay  in  this  case  had  proceeded  from 
some  misunderstanding  between  the  plaintiff's  counsel  and 
himself,  respecting  the  course  •  which  ought  to  have  been 
taken  at  the   Rules,  and  not   from  any   default  on    the 
pan  of  the  defendant,  were  of  opinion  that  this  cause  should 
be  considered  as  standing  on  the  same  ground   as  if.  the 
writ  had  been  returnable  to  the  last  term,  and  therefore  ad- 
mitted the  defendant  to  file  hi^  said  plea,  leaving  it  to  the  ' 
plaintiff  to  demur  thereto,  if  he  thinks  proper."     Where- 
upon, the  judgment  obtained  in  the  office  was  set  aside,  and 
the  cause  sent  to  the  Rules;   where,  in  August ^  1803,  the 
plaintiff  filed  a  general  demurrer  to  the  plea,  and   issue   in 
law  was  joined ;   upon  which  the   Court,  at  August  term, 
1804,  gave  judgment  for  the  defendant;  and  the  plaintiff 
appealed. 

Williams^  for  the  appellant.  The  Court  erred  in  receiv-  («)  i  j^ac. «. 
ing  a  plea  in  abatement  to  set  aside  an  office  judgment :  for,  eJ^  ^^ 
even  ^Sv^x  imparlance^  it  is  too  late  to  exhibit  such  plea.(a)  ^^^^  \ 
According  to  the  act  of  Assembly  which  limits  the  juris-  ^^J'^^*  - 
diQC^n  of  the  District  Courts,(^)  the  proper  time  to  have  Rwf.Ex'rtof 
taktn  advantage  of  the  objection  was  at  the  *'*'Jirst  calling'*^  Cambiei  s 
of  the  cause,  which  was  at  the  first  Rules  after  the  return  of  petuUx,  m,  ^, 
the  writ.     The  proper  mode  of  objecting  to  the  jurisdiction  J^^/p.  ^t^; 

S4 


f86  Supreme  Court  of  AppeaU. 

is  hypka^  that  the  plaintifT  may  have  an  opportunity  to  re- 
ply,  that  a  writ  had  issued  against  the  defendant  in  his  own 
District,  and  been  returned  ^  nofi  est  invtntuaJ*^  But  the 
plea  could  not  be  filed  without  special  bail,  which  the  de- 
fendant tailed  to  give. 

The  Courtis  admitting  it,  on  the  ground  of  some  misun- 
derstanding between  the  Clerk  and  the  plaintiff ^s  counsel, 
cannot  cure  the  defect ;  for  the  defendant  had  been  guilty 
ofdefault  long  before. 

2.  lliis  plea  was  bad  upon  genera!  demurrer.     It  shotild 

(a)  1  Bae,  9.  hzvc  been  pleaded  in  propria  personaXo)  and  not  by  attor- 

(*)    •    r^'-''^*  without  Hptcial  leave  of  the  Court.  ^A) 

ti^    pi      16. 

Thursday^  May  10.  The  Judges  pronoimced  their  opi- 
nions. 

Judge  Roane.  The  question  in  this  case  is,  whether 
the  District  Court  rightly  received  the  plea  in  question,  on 
setting  aside  an  office  judgment.  It  is  a  plea,  stating  that 
the  defendant  was  a  resident  of  another  District,  and  that 
the  debt  sued  for  was  not  contracted  in  the  District  in 
which  the  action  was  brought :  it  is  also  sworn  to.  It  is, 
therefore,  emphatically,  a  plea  in  abatement,  and  was  so  ad- 
-  mitted  to  be  by  the  defendant  himstlf,  by  his  having  sworn 
%  to  it :  it  is  merely  dilator}',  and  does  not  go  at  all  to  the 
justice  of  the  demand.  I  have  no  hesitation  to  say,  that  a 
plea  of  this  character  is  inadmissible  on  setting  aside  an  of- 
fice judgment,  under  the  provisions  of  our  act  of  Assembly 
upon  that  subject.  My  reasons  for  this  opinion  were  given 
(c)  f  CaUf  40.  ^^  large  in  the  case  of  Hunt  v.  Wilkinson^(c)  and  I  shall  not 
repeat  thrm.  Although  that  opinion  was  in  conflict  with 
that  of  a  majority  of  the  Judges,  in  relation  to  the  case  then 
before  the  Court,  nothing  then  said  by  the  Court,  or  by  the 
majority  of  the  Judges,  went  the  length  of  affirming,  that 
pleas  in  abatement  of  every  description,  were  admissible  on 
setting  aside  an  office  judgment,  or  pleas  of  the  (Particular 
character  of  the  one  now  before  us.    In  that  case,  the  matter 
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pleaded  happened  after  the  office  judgmept  was  rendered ;     APErL, 
and  on  that  ground  the  opinions  of  most  of  the  Judges  was  v^rv, 
predicated,  dtnl^perhifis^  from  the  necessity  of  the  case,  may      ***^^*«y 
stand  justified*     That  decision,  however,  is  no  authority  in      ^eieh. 
this  case,   where  the  matter  of  abatement  was   coeval  (at  "" 

least)  with  ^he  institution  of  the  suit,  and  the  plea  stating 
that  matter,  was  actually  sworn  to  within  three  da)8  aftfsr 
the  emanation  of  the  writ.  I  am  therefore  of  opinion,  that 
the  District  Court  erred  in  receiving  this  plea,  and  that  the 
judgment  should  be  reversed,  and  the  cause  remanded  for 
farther  proceedings. 

Judge  Flemivg,  (after  stating  the  case.)  It  seems  to 
me  that  the  plea  in  abatement  was  improperly  admitted  on 
setting  aside  the  office  judgment,  which,  by  the  28th  sec- 
tion of  the  District  Court  Law,  could  only  be  done  on  the 
defendant's  pleading  to  issue  immediately. 

The  case  of  Hunt  v.  Wilkinson  differs  essentially  from 
the  one  before  us.  That  was  a  plea  puis  darrein  continue 
ance^  the  cause  of  which  arose  after  the  office  judgment  had 
been  entered,  to  wit,  the  appearance  of  the  will,  and  new 
administration  granted  with  the  will  annexed. 

Judgment  reversed ;  proceedings  subsequent  to  the  en- 
try of  judgment  in  the  jDlerk^s  office  set  aside ;  and  cause 
remanded  for  farther  proceedings. 

QJ^  Judge  Tucker  did  not  sit  in  this  cause,  having 
signed  the  bill  of  exceptions  in  the  District  Court.  He  did 
it  tosetde  the  practice  which  had  been  different  from  th^ 
present  decision  of  this  Court ;  and  expressed  his  entire 
concurrence  with  the  decision. 
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^M^i^*  Brown  and  Boisseau  (gainst  May 

I.  On  »  ioint      MAY  brouirht  an  action  of  trespass  vi  et  armis^  in  the 

plea  of  **  fwl  °  ^ 

gxUUa"  in  Petersburg  District  Court,  against  the  appellants,  for  break* 
armit  againti  ing  and  entering  his  close,  and  beating  several  of  his  slaves 
anu,forbremk'  in  the  declaration  named,  **  so  that  he  was  deprived  of 
tS^'s  ^lole  their  service  for  a  long  time ;  and  thrcu  iiig  dcvm  hisench* 
hU  ■ijiw'tL  ^^^^  'round  his  field,  whereby  his  wheat  then  and  there 
o^t***©?  to  F^^^^S  ^^  trodden  down  and  injured  by  a  great  number 
be  permitted  of  catde  and  horses  belonging  to  divers  people ;  and  for 

to  give  in  evi-  ...  .  .  ,  #•     j 

denee,  by  waj  Other  WTongs,  injuries,  and  enormities,''  &c.  The  defend- 
er d^ages!!^  ants  pleaded  **  not  guilty,'*  yVn%.  A  bill  of  exceptions 
thepJaintiff S  States  that.  On  the  trial,  the  defendants  oflGered^  in  mitiga^ 
^^'^t.^^^.tion  of  damages  J  **  the  testimony  of  a  witness  tending  t$ 
P^  **Si'^*8e  P^^^  *^^  ^^  plaintiff  had  given  a  general  permission  to 
any    of    his  Brown,  one  of  the  defendants,  to  visit  his  negro  quarters^ 

slaves        -who  .»/.»• 

mightbe  found  and  to  ckastise  any  of  his  slaves  who  might  be  found  actmg 
periy;  the  improperly;  but  the  Court  declared  such  testimony  impro* 
coramftted  by  pcr  on  the  plea  of  "  not  guilty,''  and  would  not  permit  the 
fendantT  and  ^^^^  ^  be  given,  although  the  beating  by  the  defendant 
peanne^ihat  '^^'**^^"'  was  in  the  presence,  and  with  the  assent,  of  the 
the aUves  who  other  defendant  Brown;  since  both   the  defendants  had 

were     beaten 

had  acted  im-  joined  in  the  same  plea,  and  the  act  of  beating  the  plaintiff's 

proptPtu* 

slaves,  in  the  declaration  charged,  had  been  committed  by 
impro^evi.  the  defendant  Boisseau^  towhom^  it  was  admitted  by  thede^ 
new  va^bef^^^*^^^^  «^  *"^^  permission  had  been  givenJ^  Vcrdiuand 
S^  j«:;,hoi'  jiidgment  for  150  dollars  damages. 

ever  unimpor- 
tant  it  may  be 

to  the  eause.  George  K.  Taylor^  for  the  appellants.  Authorities  de- 
clare that,  on  the  general  issue,  special  matter  shall  not  be 
given  in  evidence :  but  what  do  they  mean  ?  Not  that  the 
particular  circumstances  attending  each  case  may  not  be 
laid  before  the  Jury  in  mitigation  of  damages:  for  the 
pkiruijf  may  lay  before  them  what  amounts  to  an     aggrava* 
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tion  of  injury,  provided  such  aggravation  docs  not  itself  ^T^^l}^ 
fiimish  a  cause  of  action,  in  which  case  it  ought  to  be  sta* 
ted  in  the  declaration.  And,  therefore,  he  is  always  allow- 
ed to  prove  his  own  peaceable  demeanour,  his  endeavour  to 
avoid  altercation,  and  his  retreat  from  combat,  on  the  one  *""" 
hand,  and  the  defendant's  abuse  on  the  other.  For  the  pur- 
poses of  equal  justice,  then,  the  defendant  ought  to  be,  and 
always  is,  permitted  to  prove,  in  mitigation^  under  the  plea 
of  *^  not  guiliy,**  every  thing  which  is  not  a  justification  of 
his  conduct,  and  a  legal  bar  to  the  plaintiff  *s  recovery  :  but 
such  justification  or  legal  bar  must  be  specially  pleaded. (a)   (a),  s  iftic. 


If  the  circumstances,  though  very  mitigating,  will  not,  as  the  ht.^Pieag,  \el 

defendant  knows^  justify  his  conduct.  Is  not  the  Jury  to  hear  s  Term  Rep. 

what  may  excuse  it  in  a  great  degree  ?   If  not,  law  is  not  i^Jf//w«!^« 

founded  on  justice.     But  this  is  the  law.(*)  ^-  %'^i 

This  distinction  being  understood,  let  us  see  whether  \S^^^'. 

,  (.6)  Co    LUt, 

the  facts  stated  in  die  bill  of  exceptions  amount  to  zjusti*  9S3.     is  FIb. 

Jication  of  the  defendants,  or  cither  of  them.     They  en- 
deavour to  prove  that  May  had  given  a  license  to  one  of 
them  to  visit  his  negro  quarters,  and  chastise  any  of  his  ne- 
groes who   might  be  found  acting  improperly.     But   this     ' 
permission  was  to  that  defendant  alone,  and  could  not  be  by 
him  transferred  to  another.(c)      Suppose,   then,  both  de-   (^) ,  i   Bat, 
fendants  had  attempted  to  plead  it ;  the  plea  would  clearly  tk.  Jiutharitjt 
have  been  bad  as  to  Boisseau;  and,  if  ,two  join  in  a  plea,  ^!'  ^  '^  ^' 
and  it  be  bad  for  one,  it  is  bad  for  hoth.(^)    If  Brown  (^)  i  satm^ 
alone  had  filed  such  a  plea,  still  it  might  have  been  demurred  **'  ^^  ^ 
to ;   because,  although  good  as  to  one  part  of  his  defence, 
{the  going  on  the  land,)  it  was  bad  as  to  another,  {BoiaseatCs 
beating  the  slaves,)  and,  unless  the  plea  be   good  through- 
out, it  will  not  stand.(r)  And  there  is  no  obligation  on  a  par-  ^^j  jj^jr  „^ 
ty  to  plead  what  he  knows  to  be  false,  or  that  he  cannot  sus-  ''^' 
tain.     On  the  contrary,  every  plea  should  be  true;  **  for 
tntth  (saith  Hobart)  is  the  goodness  and  virtue  of  pleading, 
as  certainty  is   the  grace  and  beauty  of  it.*'(/)  Suppose  ^  jiebaxu 
Brcrwn  had  only  pleaded  the  license  to  go  to  the  negro  quar-  ^^\ 
ters,  and  bad  not  pleaded  as  to  the  battery  of  the  negroes 
Vol.  I.  Qo 
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Afril,  at  all;  judgment  woukl,  as  to  the  battrr}',  have  been  signed 
againbt  him  by  nil  ibdt,iu)  for,  in  pleading  manors  in  ex- 
cuse, all  the  circumstances  should  foe  8hewn«(6)  But,  as, 
vhtre  Brown  ^  Boissfau  and  the  negroes  were  the  only  ^r«- 
l  I  Chittti  *"«''* /^'**^''^i  ^o  prove  iheir  improper  conduct  was  impos* 
509.  sible ;  the  effort  was  merely  to  prove  the  license^  and  not 

\P)     to.    SIS* 

517  referring  that  the  slsves  Were  acting  imfiropetiy*  This,  then,  was 
'jyespa99,  let-  Only  a  matter  in  mitigation  of  damages,  which  could  not 
**"^^'^  be  pleaded,  and,  it  not  admitted  to  be  given  in  evidence 

on  the  general  issue,  could  not  have  been  used  at  alL^ 

Hay  J  for  the  appellee^  did  not  think  it  necessary  to  object 
to  most  of  the  propositions  made  by  the  counsel  on  the 
other  side.  Admitting  them  all  to  be  correct,  they  cannot 
avail  him  in  this  case.  The  evidence  attempted  to  be  in- 
troduced in  mitigation  of  damages,  could  not  have  that  ef- 
fect; for  it  is  not  inserted  in  the  bill  of  exceptions  that  the 
slaves  were,  at  the  time  of  the  chastisement  y  acting  improperly. 
Without  that  important  circumstance,  to  shew  the  license 
properly  pursued,  it.  was,  in  itself  totally  immaterial  and 
(c)  1  Cranch,  irrelevant  to  the  cause,  and  therefore  not  admissible.(c)  In- 
▼.  FendulL  deed,  the  circiunstance  of  Brcrwn^s  availing  himself  of  Mn^s 
permission,  and  acting  under  colour  of  authority,  is  rather 
an  aggravation  of  the  atrocity  of  his  conduct,  by  the  addi- 
tional guilt  of  a  breach  of  trust  i  besides,  though  his  entry 
was  lawful,  be  became  a  trespasser  ab  initio^  by  exceeding 
his  powers. 

Judge  Ti«2XER  suggested  a  question,  whether  the  evi- 
dence  should  not  have  been  received  to  mitigate  the  damO" 
gesfor  breaiing  the  close^  by  shewing  the  aUry  was  not  il- 
legal? 

*  JVote,  Id  BaUard  r.  LeaveU^  (MS  J^w>  IS05,)  ie  thit  Coort,  tke  case 
was  trespass  for  taking  a  slave  from  the  plaintiff's  possession :  on  tlie  gene- 
ral issue,  the  defendant  offered  evidence  (in  mitigation  of  damages)  that 
the  slave  was  his  own :  the  District  Court  refbsod  to  adroit  it ;  b«t  the  Court 
•f  Appeals  referted  the  judgment,  with  instnietions  to«dnMt  the  evidenae. 
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Hay.  ^  Perhaps^  if  the  defendants  had  claimed  the  benefit     ^fg\^* 
of  the  evidence  in  that  limited  and  restricted  way,  it  might 
have  been  received;  but,  in  the  enlarged  manner  in  which 
tC  was  offered,  as  applying  both  to'  the  breaking  the  close 
and  battery  of  the  negroes,  the  Court  were  right  in  reject-  — ^— — 
ing  it.     As  in  the  case  of  Buster  v.  Wallace ^(a)  they  were  (d)iHMM 
not  bound  to  direct  the  jury  to  apply  it  restrictivefy.  ^ 

Taylor^  in  reply.  Mr.  Hay  appears  to  admit  all  my 
doctrine,  but  says  the  evidence  was  immaterial^  and  if  re- 
ceived, ought  not  to  have  had  any  effect  on  the  Jury.  But 
of  this  the  Jury  had  the  right  to  judge.  The  naked  case 
of  going  on  a  plantation  and  beating  slaves,  without  any  au- 
thority, is  materially  different  from  one  where  there  was  an 
authority y  and  that  authority  merely  irregularly  exercised. 
I  admit,  where  evidence  is  totally  irrelevant^  it  should  be 
rejected ;   but  the  case  is  vtry  different  here. 

JUay  2,  1810.     The  Judges  delivered  their  opinions. 

Judge  Tu€KER,  (after  stating  the  case.)     I  admit,  with 
Mr.  Taylor^  that  this  action  being  brought  against  two  per«. 
sons,  and  the  evidence  offered  tending  only  to  prove  a  per- 
mission to  one  of  them  to  visit  the  plaintiff's  negro  quar- 
ters, that  m^ter  could  not  be  pleaded  as  a  justification  of 
the  entry  of  both  the  defendants.     I  admit  ako,  that  it  is 
an  invariable  rule,  that  every  defence^  which  cannot  be  spe- 
cially pleaded,  may  be  given  in  evidence  upon  the  general 
issue  at  the  trial.(^)     But  I  hold  it  to  be  a  rule  of  law  no  (b)3  Bl  Com. 
less  certain,  ^Uhat  illegal  or  im|)roper  evidence  {however  ^^'^^%^,' 
ummpqftant  it  may  be  to  the  cause)  ought  never  to  be  conji^ 
dedxotkkt  Jury;  for,  if  it  should  have  an  influence  upon 
their  minds,  it  will  mislead  them;   and,  if  it  should  have 
none,  it  is  useless,  and  may  at  least  produce  perplexity .''(c)  /^^  p^  p^. 
The  trespass  charged  in  the  declaration,  is,  1st.  For  break-  g /j^^^*^'f; 
ing  and^ entering  his  close;   2dly.    For  beating  his  slaves;  '^^  ^'  ^*"^" 
and,  3dly«  For' throwing  down  his  fences  around  his  wheat 
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^nno^'  field,  whereby  his  crop  of  wheat  was  trodden  down  dnd 
injured,  by  other  persons'  cattle  and  horses.  If  the  charge 
had  been  only  for  breaking  and  entering  his  close,  and  beat*" 
ing  his  slaves,  and  the  evidence  had  been  that  he  to  whom 
the  permission  was  given  to  visit  the  negro  quarters,  and  to 
chastise  any  of  the  slaves  who  might  be  found  acting  im* 
properly^  had  alone  beaten  (my  of  them^  and  that  the  other 
defendant  stood  by  without  molesting  any  of  them,  the  evi- 
dence offered  might  have  been  admitted  in  mitigation  of 
damages,  for  the  bare  entry  upon  the  plaintiff's  plantation, 
but  not  for  the  beating  of  the  slaves*  Because  the  per- 
mission did  not  extend  to  beating  them  unltrss  they  were 
found  acting  improperly:  now  it  is  not  stated  that  they 
were  found  acting  improperly;  consequently,  even  Brown 
had  no  right  to  beat  them;  nor  could  it  be  a  matter 
in  mitigation  of  damages,  for  beating  them  if  not  found 
acting  improperly^  that  he  had  permission  to  chastise 
them,  (a  word  always  to  be  understood  in  a  milder  sense,) 
if  foirod  acting  improperly.  The  evidence  therefore  would 
have  been  inadmissible,  if  Brown  had  been  the  party  who 
took  upon  him  to  beat  the  slaves.  But  the  bill  of  excep- 
tions gives  us  to  understand  that  the  proof  was  that  BoisseaUj 
and  not  Brown^  was  the  person  who  brat  them.  The  per- 
mission given  to  Brown  could,  there  fore,  form  no  possible 
excuse  for  the  conduct  of  Boisseau;  nor  for  Brown^  who, 
by  standing  by,  and  a^f^nf;;]^  to  the  beating  by  Boisseau^ 
made  himself  particeps  criminis  with  Boisseau.  The  evi- 
dence, therefore,  was,  I  conceive,  totally  inadmissible,  even 
upon  this  view  of  the  suj^'ect.  But  the  declaration  char- 
ges a  further  wilful  and  violent  trespass,  in  throwing 
down  the  plaintiff's  fences,  and  exposing  his  wheat  to 
be  injured  by  the  neighbours'  catde  and  horses.  Could  a 
permission  peaceably  to  visit  the  negro  quarters,  and  to 
chastise  slaves  found  to  be  acting  improperly,  serve  as  an 
apology;  or  extefltiation  of  this  sort  of  damage  ?  Surt- ly 
not.  The  evidence,  if  admitted  to  go  to  the  Jury,  might 
have  had  the  efiect  pointed  out  by  judge  Pendleton^  and 
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was,  therefore,  in  my  opinion,  most  properly  rejected.      I     April, 
Sim  of  opinion  that  the  judgment  be  affirmed.  \^^>^^Sm/ 

Brown 

Judge  Roane  could  see  no  error  in  the  judgment.  ^ 


Judge  Fleming  nvas  of  the  same  opinion.     The  evi- 
dence had  been  very  properly  rejected. 

Judgment  tuiontmoutf^  aifirmed.    - 


Depew  against  Howard  and  Wife.  !fet»^ 

JACOB  DEPEW  brought  a  suit  in  Chancery  in  die  J;|,J|^^»*" 
County  Court  of  Botetourt^  against   John   Howard^  and  |:uUr  remedy 

IS  by  caveuif  m 

Mary  his  wife,  Gtorgc  Lemmon  and  Benjamin  Howard^  to  Court  of  Equj- 
set  aside  a  patent  granted  to  John  Howard  lor  215  or  250  uio^jurildie^ 
acres  of  land  on  the  waters  of  Glade  Creek,  in  the  said  dJ^i^^t^J 
County,  so  far  as  the  same  comprehended  fifty  acres  of  land,  ]|[^^i^j^"*'*.*^ 
for  which  the  complainant  had  also  obtained  a  patent  sub-  ^^  i"^  ^^ 

*  "^  proper,      but 

seduent  in  date  to  Howard's  patent,  but  founded  upon  an  ^^^^  ciream. 

,  ,^  n  iUmcet    mufct 

entry  prior  to  Howard's  entry*  be   made   m 

The  grounds  of  equity  stated  in  the  bill  are,  that  the  de-  sLtitf^Uon  of 
fenants  had  notice  of  the  plaintiff's  prior  entry,  and  that  ^***  ^^^ 
their  location  calls  specially  for  these  fifty  acres;  that  Hoxxh  to^anf^'iif  ht 
ard^s  survey  V9BS  never  actually  made;    th^t,  the  plaintiff  °"^J^ *>«  ««- 
being  kept  ignorant  of  it,  a  patent,  prior  in  date  to  his,  was  vcor  of  u  p«r. 
fraudulendy  issued  thereon;  that  he  entered  a  caveat,  (but  a    wperior 
in  what  Court  he  does  not  say,)  which  was  dismissed  ty  to  the  1^ 
"  either  because  he  could  not  attend  to  it,  the  small  pox  quesUcm!*'  "* 
being  then  at  the  Court-house,  or  because  the  Howards  re-  3^    Quaere 
sided  out  of  the  State,  so  that  no  summons  could  be  scr-  ^**e^«»'    »»» 

'  entry    for    a 

Ved  on  them.''  •  certain    num- 

The  defendant  John  Howard,  in  his  answer,  declares  '*  9n  the  wa. 

diat  his  wife,  in  his  absence,  in  1778,  or  1779,  purchased  Greet,   joiZ 

in^  the  Imet  of 

J,  A'*  latid, 

and  the  Ucafr^*  9wn  land  en  WJe  run^^  be  sufficiently  oertain  i 
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April,     the  land  in  dispute  of  one  Thomas  Wekkj  who  had  then 


1810. 


resided  on  it  several  years,  for  a  vs^uable  consideration  paid 
out  of  his  the  defendant's  property ;  that  he  was  in  peaceable 
possession  of  the  said  place  until  he  came  last  to  Kentucky ^ 
*  in  the  year  1789,  which  was  subsequent  to  the  locauon  under 
which  the  complainant  claims.  Mary  Howard^  by  whom 
the  entry  complained  of  was  made,  (in  the  absence  of  her 
husband  it  appears^)  swears,  m  a  separate  answer,  that  De* 
pew  never  made  his  claim  known  to  her ;  but  that,  being 
informed  he  intended  to  enter  for  the  place  called  Wekh^Sj 
and,  thereupon,  dreading  lest  there  might  be  some  defect 
in  ^(t/tAV  title,  she  went  immediately  to  the  Surveyor's 
office  and  examined  whether  Depew  had  made  an  entry  to 
include  Wektfs  place,  and  found  none;  that  she  got  the 
Surveyor  to  examine  his  entry  book,  which  he  did  particu* 
larly,  and  told  her  there  was  no  such  entry;  upon  which 
she  made  her  location  to  include  it.  This  entry  Has  made 
by  her  Octbber  9,  1788,  and  Depew^s  on  the  dOth  of  Sep* 
^fwi^er  preceding;  but,  *'^from  the  objects  of  description  in 
the  location^  neither  she  nor  the  Surveyor  thought  it  was  in* 
tended  to  cover  the  phce  known  by  the  name  of  Welch^s.^ 

John  Depew^s  entry,  under  which  his  son  Jacob  Depew 
claimed,  was  by  virtue  of  a  land-office  treasury  warrant  of 
17,854  acres,  for  "fifty  acres  of  land  on  the  waters  of 
Glade  Creek^  joining  the  lines  of  the  land  of  John  How* 
ard^  and  his  own  land  on  WekHs  run." 

Mary  Howard'^s  entry,  by  virtue  of  a  land-office  trea- 
sury warrant  of  500  acres,  was  for  "  350  acres  of  land  on 
the  waters  of  Glade  Creek^  joining  the  lines  of  the  land  she 
lives  on  and  William  Francki^s  land  and  James  Goodman^  to 
roclude  an  old  survey  known  by  the  name  of  Welches  place, 
and  a  new  survey  joining  said  Francis j  and  the  one  she 
lives  on." 

The  answer  ©f  Benjamin  Howard^  by  whose  agency,  as 

attorney  for  John  Howard^  the  surveys  were  complisted, 

states  that  he  employed  the  surveyor  to  make  the  surveys, 

but  was  not  present  when  they  were  made,  being  called  on 

1 
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biMioess  down  the  country,  and  having  intrusted  the  sur-     April, 
▼eyor  to  survey  the  entries  regularly*    George  Lemmon  (a  ,^*!!^ 
purchaser  firom  the  defendants)  admitted  his  being  in  pos*      i>epew 
session  of  about  ISO  or  130  acres  of  land  for  which  he      Howard. 
had  not  received  a  conveyance*     Ail  the  defendants  posi-    -— — 
tively  denied  all  fraud  and  combination. 

Another  entry  made  by  Mrs.  Howard^  on  the  14th  of 
March^  1782,  being  for  *^  500  acres  of  land  joining  her 
own  land,  and  the  land  of  Jahn  and  Hugh  Mitisy  and  to 
extend  to  the  mountain  for  quantity,"  was  mentioned  in  the 
bill  and  answers,  but  does  not  seem  to  have  been  rched 
upon  by  the  defendants. 

The  decree  of  the  County  Court  was,  "  that  the  patent 
or  patents  that  had  issued  for  the  defendants,  so  iar  as  they 
interfere  with  the  lands  of  the  complainant,  be  annulled." 

The  Superior  Court  of  Chancery  for  the  Staunton  Dis- 
trict ^^  being  of  opinion  that  Depexv*4f  entry  was  too  vague, 
and  that  the  appellants  (having  the  legal  title)  ought  not  to 
be  compelled  to  rehnquish  it  to  one  who  has  not  greater 
ejuittfj*  reversed  the  said  decree,  and  dismissed  the  bill ; 
whereupon  Depew  appealed  to  this  Court. 

Hat/j  for  the  appellant.  The  entry  of  Mrs.  Howard  in 
1782,  had  no  relation  to  the  land  now  in  question ;  neither, 
in  fact,  did  she  rely  upon  it,  as  appears  by  her  making  the 
subsequent  entry,  which  expressly  calls  for  Welches  place. 
The  only  question,  therefore,  is,  whether  Depew^a  entry 
was  sufficient;  for,  if  so,  her  entry  in  1788,  being  made 
nine  days  after  his,  was  void,  since  it  evidently  comprehend- 
ed the  right  of  another  person.(a)  In  Hunter  v.  Halij  1  fa)  i  Jiev. 
Cdlij  209.  it  is  said  that,  without  a  previous  survey,  no  per-  t.*i. '  ^ 
son  can  strictly  conform  to  the  terms  of  the  act  of  1779, 
in  making  a  location ;  but  that  that  act  ^^  unavoidably  re- 
qtiires,  and  has  uniformly  received,  a  liberal  construction  in 
this  respect."  Where  an  entry  is  made  in  a  waste  country, 
with  no  patent  lines  to  refer  to,  it  is  reasonable  to  require 
the  locator  to  specify  his  beginning  and  courses  as  nearly  as 
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April,     possible:  but,  where  there  is  much  patented  land,  a  general 
reference  to  lines  already  ascertained  ought  to  be  sufficienu 
Indeed,  if  the  person  locating  undertakes  to  specify  the 
lines  he  probably  might  conflict  with  some  older  patented 
'  lands* 

But,  admitting  the  Jirat  entry  vague^  does  it  necessarily 
follow  that  the  second  (though  precise)  shall  avoid  the  first 
in  toto  f  It  would  be  more  reasonable  (and  I  think  it  has 
been  so  decided)  to  give  the  second  locator  his  choice, 
leaving  enough  for  the  first.  Thus  justice  would  be  done 
to  both  parties,  in  case  land  enough  for  both  could  be 
found. 

Wickham^  contra.     1.    Every  objection  to  the  entry  of 
Mrs.  Howard^  in  1782,  on  account  of  vagueness^  applies 
equally  to  that  of  Depew;  ahd  her's  is  the  superior  equity. 
The  conduct  of  Depew  is  entided  to  no  favour.      He  evi- 
dendy  appears  to  have  meditated  an  unwarrantable  advan- 
tage over   the  appellee.      The  objecdon  that  her  survey 
comprehends  the  right  of  another  has  no  application.      It 
(a)  1  Rev,     <lo^s  ^^^  appear  to  be  the  fact;  and  the  law(a)  applies  to 
CoA^  144.      cases  only  where  it  evidently  appears  on  the  face  of  the  plat 
or  certificate  of  survey.     Admit  that  the  letter  of  the  act  of 
1779  is  not  to  be  insisted  on ;  that  mathematical  certainty  in 
making  an  entry  is  not  requisite;   yet  surely  a  reasonable 
certainty  is  necessary,  to  prevent  great  injury  to  the  Com- 
monwealth and  to  individuals,  for,  otherwise,  a  warrant  of 
50  acres  might  cover  500,  and  persons  wishing  to  survey 
adjoining  lands  would  be  put  to  unnecessary  expense  and 
trouble.     I  do  not  contend  it  is  absolutely  necessary  to  have 
a  certain  beginnings  though  it  is  desirable.     Where  an  entry 
is  "of  ali  the  vacant  land  within  certain  points^^  or  "  in- 
cluding certain  objects,"  it  is  sufficient.     But,  in  the  present 
case,  Depew^s  entry  was  altogether  uncertain ;  there  being 
not  less  than  three  different  places  where  he  mv  ght  have 
surveyed  and  satisfied  the   calls  of  that  entry      Greater 
certainty  is  required,  and  attainable,  in  a  setde  A  country 
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thfm  in  a  wifderaesft;  because^  in  the  former,  old  %ne8  are 
well  known^  and  natural  objects  have  fixed  nlmes* 

Ic  tnay  be  objected  that  Mrs.  Howard  acted  improperly 
in  shifting  her  location ;  but,  being  in  possession, 'she  had  an 
undoubted  right  to  pursue  all  legal  means  to  protect  her 
tide ;  on  the  same  principle  which  authorizes  a  third  mort- 
gagee to  protect  himdelf  against  a  second  by  buying  in  the 
first. 

2#  The  question  nA^  in  dispute  was  proper  for  a  caveatf 
and  not  for  a  Court  of  Equity.  The  bill  assigns  no  certain 
reason  for  not  prosecuting  the  caveaty  but  says  it  was  dis- 
missed, either  because  the  small  pox  was  at  the  Court-house, 
or  the  caveatees  were  out  of  the  countr}'i  If  the  former  was 
the  case,  it  wl&s  a  good  ground  for  a  coniinuance.  If  the  lat- 
ter, the  Court  should  have  directed  a  publication  agiinst  the 
absentees*  A  caveat  was  peculiarly  proper;  since  evt^ry 
ground  of  equity  as  well .  as  law  might  have  been  taken 
upon  it. 


April, 
1810 


Depew 

V. 

Howard. 


Cailj  in  reply.  Depew^s  entry  was  sufficiently  certain. 
The  words  ^"joining  the  lines'*  must  signify  %ing  along 
the  lines,  in  their  whole  extent;  not  barely  touching  them, 
as  Mr.  Wickham  seems  to  suppose.  The  Sarve)  or  and 
Depew  supposed,  from  the  narrowness  of  the  space,  that 
the  50  acres  would  fill  it.  No  particular  form  of  words 
is  necessary  in  an  entry;  but  certainty  to  a  common  intent  is 
sufficient ;  and,  as  in  deeds^  so  in  entries^  the  intention  of 
the  parties  ought  to  furnish  the  rule.(a) 

There  can  be  no  inconvenience  in  an 

lor  any  person 
wishing  to  make  another  entr}*  has  a  right  to  call  on  the 
first  Ipcator  to  survey  his  land;  as  in  the  case  of  surplus 
land  included  in  a  patent.(6)     A  poor  illiterate  man  ought  (b)  \  jiev. 
not  to  be  defeated  of  hi^property,  because  a  public  officer    ^   ' '    . 
has  made  a  mistake.     In  Field  v.  Culbreath^(c)  and  Hunter  (c)  s  CaO^ 
V.  Hally(d)  the  several  entries  established  were  not  more  (^^  i  fj^ 

certain,  than  this. 
Vox.  I.  .     Pp 


(a)  P9W.   qn 

entr)  s  covering  ^^^^  ^^^ 
more  land  than  the  party  is  entitled  to;    fo 


In  Currie  v.  Marttn^{e)  Banis^s  entry  ^  ^  ^.^  ^ 
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A»«ii.,     (aflsigott  to  Carrie)  was  nwte  uactrianu    The  entry,  (00* 

s^^^w^    was  more  uddBrtain  in  ConeiHa  v.  Briscoe,'(a)  and  yet  tvaa 

iiep«v      suppoited  by  this  Court,  to  whieh  the  appeal  was  taken 

HoimL      from  the  Supreme  Court  for  the  Kentucky  District.      In 

(a)  Ihsghee,  MUer  y.  fagCj  it  was  held  that  the  entty  was  too  vaggec 

>tfrtn<c.  Jiep.  jj^  ^^^^  ^^  ^^j  V,  betuHfen^'  certain  lines  was€onstdei%d 

too  indefinite:  *^rr,  it  is  ^'j^nff^lfae' lines  of  y^kn  H^w^ 

ard^'*  &C.;  which  is  sufficiently  certain. 

A  subsequent  mortgagee,  hamrkg^^i^r  iwiiec  of  a  se- 
(Aj)  1  ;^9w.  m  cond,  has  no  right  to  buy  in  the  fir8t«(^)  So  here,  Mm* 
tirir  ^ '-/'  Howard^  having  knowledge  of  D^ituf^  tide,  and  fr«itdu4 
!y/!'  h4h.  i.t  Gently  afftrcting  to  misunderstand  it,  shall  not  be  protected 
^  *'   ^  L.  her  subsequent  entry. 

;\ .  to  the  question  of  jurisdioite,  the  case  of  ITMrHn- 
MXH.^^M  ton  V.    'J^DonaU^(c)  is  clear  Authority  tiMC- a  Court  of 

Lqiit)  ih  ihe  proper  tribunal  to  try  the  question,  otfrmid 

in  obcaining  a  patent; 

Wtckham.  Tlie  case  from  Hughc8*9  HeporU  has  no  apf^- 
cation.  It  was  a  settlemeni  oasei  and  ^^  ^Aot  gives  locaiity.** 
Such  is  thesfpiLpress  opinion  of  the  Court.  Added  to  which 
ciri  umstance,  the  certificate  of  the  Commissioners  was  coh^ 
sidered  part  of  the  entry*  Miikr  v»  Pa^e*  is  a  direct 
authority  in  our  favour.  In  Carrie  v,  Martin  the  ^^  be^n* 
ning*^  of  the  entry  rendered  it  certain  enough.  In  .FieUk 
V.  Citlbreath^  the  entry,  ^^  including  all  the  vacant  land  be* 
tween  certain  linrs*'  was  also  certain.  As  to  Mrs.  Jiovf* 
ard^s  being  bound  to  take  notioe  of  Depetv^s  entry ;  she  ^ad 
a  right  to  disregard  it,  if  void  i  .if  not  voidj  it  stands  on  its 
own  merits. 

•  Vote.  In  Millei*  v.  Pa^e,  {Maif,  1806 J  MiUei^M  entry  ««•  for  "  1^)00 
acreti  beivteen  the  line$  vf  Heitry  CuTy,  deceased^  on  both  udet  of  Hatcher'* 
Crpek,  tfeginnin^  on  the  Mme.*^  Judge  Roanb  Was  of  opinion  that  this 
ptry  vas  tufficieatly  certain ;  but  the  rest  of  ^|ie  Coort  decided  Olhenrfae. 


^    IntheS4llji^YMro/lkeOmm(nmealtfu  S99 


JNdge  TucKia,  after  siimiag  the  fiile.    As  therp  is  bo»      ^^c*" 
ihhg  itt  my  part  of  the  depositioDs  ta  prove  the  chaig;e  of     Howard. 
fraud  la  rotunmg  the  mxnrty^  without  such  survey  having  """""*"** 
Kiwer  been  marit,  or  ia  aay  myner  to  invalidate  the  maitera 
eoBtaiiied  is  the  seteral  answers  of  the  Hoxvarda^  I  pass 
them  over*  ^ 

The  aaked  questioe  upon  this  view  oi  the  subject  is, 
whether  the  cottpfaMant  has  made  out  such  a  case  as  to  en- 
tire him  to  the  aid  of  a  Court  of  Equity.  And  I  coneeivt 
he  has  not.  The  answers  of  the  Howards  state,  that  Th$* 
mss  Welch^  of  whom  they  purchased  in  1778  or  1779,  had 
previcHisiy  resided  on  die  soot  several  years.     They  had  a  * 

right  to  presume  that  he  bad  some  tide  thereto,  which,  if 
not  perfected  by  a  patent,  was  recognised  by  the  aa  of  May^  ^ 

1779,  c.  fZ* ;  and,  when  informed  that  there  was  danger  of 
diat  title  being  disturbed,  had  a  right  to  take'^aay  legal  means 
whatsoever  for  securing  the  same*  Mary  Howard^s  entry, 
made  the  9th  of  OcHber^  1788,  for  this  purpose,  cannot 
therefore  be  deemed  frauduknU  as  against  the  complainant*  ' 

If,«by  his  entry  of  the  30th  of  September  preceding,  he  had 
obtained  an  actual  legal  priority,  he  had  nothing  tB  do  but 
to  proceed  to  survey  his  entry,  and  obtain  a  patent  for  the 
bads ;  or,  if  she  proceeded  to  survey  also,    then  the  law 
was  open  to  him  to  file  a  caveat^  in  which   case  his  leg^ 
priority  must  have  been  established,  unless  she  had  produ- 
ced some  elder  tide  founded  in  law.     But  he  tells  us  he  did 
sue  out  a  caveats     Why  then  did  he  not  prosecute  it  with 
eflfect)  Or,  if  one  caveat  was  improperly  dismissed,  why  did 
he  not  sue  out  another  f  for  the  dismissal  of  one  caveat^  un-^ 
kss  it  be  upon  the  merits,  neither  decides  the  dtle  to  the 
lanilf,  nor  bars  another  subsequent  caoeaty  ^brought  within 
proper  time.(€t)  There  was  certainly  timtjirnough  6etweeift«)  ^^^^J: 
the^ate  of  the  defendants'  entry  in  October^  1788,  and  their  fiU6. 
survey  in  October^  1796,  and,  from  chat  period  till  the  time 
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of  the  emaoadoD  of  their  patent,  (which^ould  not  be  ^ttit 
the  survey  had  reaiaiDed  si^months  in  the  regiBter's  offict,) 
to  have^ied  his  titl^|^  a  patent,  by  that  mode  of  proceed- 
ing, ^he  law  (foriHight  that  appfears  to  the  contrary)  waa 
""""^^""^  competent  to  have  done  him  complete  justice*     Having 
omitted  to  pursue  that  coursej^  as  he   might  have  done,  he 
has,  I  conceive,  no  right  no^i'to  ask  for  the  aid  of  a  Court 
(n)    3   Call,  <^F'quity.(fl)     if  Mary  Howard'^a  location  of  lands,  with- 
filjiy  BrvJn,  ^()  which  his  location  might  be  supposed  to  lie,  was  against 
\i^t^!^ Jones',  conscience,  what  must  we  say  of  his  entry  and  location  of  a 
Sapie»sMfb'  place  w|iich  he  knew  to  have  been  in  the  possession  of  her 
i»u4.  Md.       husband^  and  Welch   under  whom  he  claimed,  for  twenty 
years  before  ?  If  equity  condemns  the  former  as  against  coiv> 
*  science,  the  latter  is   ten  times  more  liable  to  its  censure. 

With  regard  to  the  second  question,  and  upon  which 
^  the  Chancellor  seems  to  have  decided  the  cause,  namely, 

whether  DepcuPa  entry  was  too  vague  and  uncer^in,  I  am 
decidedly  of  that  opinion.  From  an  inspection  of  the  plat 
it  will  appear  that  the  fifty  acres  might  have  been  laid  off,  so 
as  to  ^^  join  the  landsi  of  John  Howard^  and  his  own  land  on 
WekKs  Run^^  at  any  spot  between  the  letter  K.  and  the  let- 
ter T.  in  the  plat,^  leaving  a  surplus  of  from  150  to  200 
acres,  wiithin  that  area,  while  hb  entry  did  not  amount  to 
more  than  a  fourth  part  of  the  quantity  therein..  I'he  dis- 
tance from  these  points  is  considerably  more  than  a  mile 
^d  a  half;  while  his  survey,  as  actusdly  made,  only  touches 
Howard" fi  |^8  acre  tract,  at  the  piRnt  B.,  leaving  that  point 
immediately,  and  running  a  zig-zag  course  of  five  different 
lines,  blibre  it  arrives  at  his  own  line,  on  Welches  Creek^ 
down  which  it  runs  only  sixty  poles,  and  fro^^,  thence 
to  th6  beginning,  without  even  touching  Howard^s  lands  at 
any  other  point.  Fifty,  or  even  five  hundred  different  plutt. 
might  have  been  laid  down  within  the  same  limits,  eaually 
Conformable  to^e  terms  of  his  entry.  Can  this  be  called 
*  a  compliance  wi(.h  the  law,  which  prescribes  that  the  garty 
shall  direct  the  location  of  the  lands  for  which  he  m.^kes  an 
entry,  so  specially  and  precisely^  as  that  others  may  be  ena^ 
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* 
bled,  with  certainty^  to  locate  othier  wftiA-ants  on  the  adjacent     ^j'l"  ^» 
residuum  f  I  forbear  to  take  up  the  time  of  the  Court  with 
A  repetition,  of  the  reasonk  offered  by  me  in  the  case  of  MiU 
kr  V.  Page^  in  support  of  the  like  opinion  in  that  case; (a) 
and  shall  conclude  with  saying,  I  think  the  Chancellor's 


decree  is  right,  and  ought  to  be  affirmed.  **^»  ^^' 

Judge  Roane.  The  entry  of  Mrs.  Howard y  of  March 
14ch,  1782,  seems  to  have  been  justly  abandoned  on  all 
hands  as  incompetent :  that  of  Depav^  on  the  contrary,  of 
iitptember  30,  1788,  taken  with  reference  to  the  actual  situ- 
^A^A  of  the  land,  as  exhibited  by  the  connected  survey, 
Mms  to  be  sufficiently  certain,  under  the  just  construction 
of  the  lanSlaw,  by  this  Court  in  many  instances,  by  the 
Supreme  Court  of  the  [fnited  States j*  and  the  Courts  of  the  ' 

State  of  Kentucky.  Having  had  ocAsion  to  refer  to  those 
decision^  particularly  in  the  cvLse  of  Miller  v.  Page^  (MS.) 
I  ^all  not  agaiiventer  into  the  subject ;  but  have  no  doubt 
but  ihat  the  rejection  of  the  entry  now  in  question,  would 
shake  many  titles  in  this  Commonwealth,  which  have  not 
been  carried  into  grant*  On  the  trial  of  a  cavcaty  therefore, 
I  should  have  been  of  opinion  that  that  entry,  so  taken,  was 
sufficient.  • 

But  this  is  a  resort  to  a  Court  of  Equity  for  relief 
against  a  legal  title  :  and  it  is  readily  admitted  that  such  re-^ 
sort  may  be  had,  under  circumsunces  making  the  interpo* 
sition  of  equity  just  and  proper  j-^  as  in  the  case  of  y ones  v. 
WtUiams^{b)  where  the  caveat  had  been  dismissed  through  (3)  t  Wath, 
an  accident  attending  the  summoning  of  the  plaintiflT's  wit- 
nesses ;  but,  then,  this  must  be  made  to  appear  to  the  satis- 
faction of  the  Court,  as  was  done  in  that  case.  In  the  case 
before  us  it  is  alleged  that  the  caveat  of  the«appellant  was  .^ 
dismissed,  because  he  could  not  attend  to  it  on  account  of 
the  small-pox,  or  because  two  of  the  appellees  resided  out 

•!^         *  X9ie,    See  IVihm  r.  Manmh,  I   Crancfs  88,  W.  ^% 
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Afbil,     of  the  State,  to  tbat*tlie  summooft  cduU  not  be  senwd  inea 

l«IO.  *' 

^^^^/"^^  thenu  With  respect  to  the  first  &ct,  there  is  no  proof  of  k 
Depew  whatsoever :  and  a&  to  the  aecoodt  the  caveat  woukl  not 
Hmrard.     have  been  diamisaed,  I  presume,  (if  it  were  not  aenred,)  if 

■—"■"■""  the  appellant  had  shewn  to  the  Court  that  its  non-execqlioii 
did  not  proceed  from  any  ne^ct  of  his*     I  infer  this  from 

^)    1    Rev,  the  35th  section  of  the  land-law.(&) 

^^  ^'  On  neither  of  the  grounds,  therefore,  ¥ras  the  appeUanI 

competent  to  come  into  equity.  But,  if  it  were  otherwise, 
as  to  his  admission  into  the  Court ;  the  appellees  having  got 
the  legal  title,  that  tide  will  not  be  diaturbed,  unleas  the  ap- 
pellant has  a  superior  right  in  equity  to  recover  the  tddiMcml 
land  in  question.  So  far  from  this  being  the  case,  it  Vin 
proof,  from  the  confessions  of  the  appellant^s  4Mier,  at  a 
date  posterior  to  the  dme  of  making  the  subsequent  entry 
of  the  appellee,  that  MF  did  not  consider  ihi^  land  as  vacant, 
and  therefore  supposed  it  was  not  located  or  ara^ropriated 
thereby.  His  own  construction  of  his  ent^r,  diertifbre,4fin- 
validates  it,  in  a  Co^rt  of  Equity,  as  applying  to  ihts  land^ 
which  might  have  been  otherwise,  under  my  construction  of 
the  land«>law  upon  this  subject,  in  the  absence  of  all  proof 
touching  such  a  construction  on  his  part.  I  am  dierefore 
•         of  opinion  that  the  decree  be  aflirmed. 

Judge  Fleming.  It  is  unnecessary  to  add  any  thing  to 
what  h|s  been  said.  I  think  it  a  very  just  decree;  and  it  is 
affirmed  by  the  unanimous  opinion  of  the  Court* 
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Lewis  against  Madisons.  m^^' 

IfPON  an  jlppeal  from  the  Superior  Court  of  Chancery  l^^^^^^^^ 

Jpr  the  Staunton  District,  in  a  suit  on  behalf  of  the  chil  tnwt,    uuuer 

"  9n*n*of  WilHam  Madison^  deceased,  (by  Elizabeth  MuSson^  two*  broUien, 

their  mother  and  n^xt  friend,)  against  Andrew  Lewis j  to  of  uiem,  loi  m 

recover  a  tract  of  land  in  the  County  of  Botetourt^  known  S^^l^.lJJI 

by  die  name  of  VoasX  which  had  been  devised  b>  jQlm  ^^^^^  ^"^^^ 

Madison^  father  to  Rowland  Madison,  brother  of  fVillmm^  ^^^^     ubum 

and  by  the  said  Rowland\M,  to  Lewis,  but,  the  plain (iffs  ^^^^^  ^^  ^-^^i^ 

contended,  sliould  have  bean  conveyed  to  them,  in  cotisc-^  dcti^cii  ^i  \\^m. 

qoence  of  an  agreemtrnt,  dated  the  10th  of  October ^  1 TSO,  he  wni  c.juvcf 

between  the  said  ^wiiin// and  PTi/ftwi.  il'U^XatS 

By  that  agreement,  under  their  bands  and  seals,  (being  f  J^uty'^iup- 

•^  the  life-time  of  John  Madison^  their  father,)  reciting,  ^'•^J^„*^^'j| 

**that  /?0T{;&m</ having  disposed  of  a  tract  of  land  in  K£n^  law,  or  bo  ca- 

/  .    .  7  *  t  t-TTT-ti'  foreed    tpeel- 

tiicky  contammg  one  thousand  acres,  the  property  of  WUuam^  ficaiiy    iu   a 

r%  •  Court  of  ^Qui- 

70R  WHICH  HE  WAS  TO  GIVE  HIS  LAND  in  Botetourt  tn  ex  tj. 

change^  but,  since  finding  it  would  be  a  disadvantage  to  ^    xhe  mie, 

him  to  comply  with  die  bargain,"  William  agreed  to  ''  can-  iJlJI' Vbl^'Sd 

CEL  THE  SAME,  IN  CASE  Rowland  woidd  maie  him  a  title  *>y  ^?^^^  *^ 

'  ^  ^    any  umc    6e- 

to  the  same  quantity  of  .land  above  mentioned:  onlu  provi-  Me    he   it* 

ded  the  said  land  was  obtained  by  a  military  warrant  agree-  veyimce,jf\oe*  , 

able  to  his  Majesty's  proclamation,  and  clear  of  any  disputes  Uen^^chimJd 

whatever:  but,  in  case  Rowland  should  not  do  this^  he  agrees  ten  ^*^oo.iaiIct 

that  the  first  bargain  shall  be  binding  on  Mm;  that,  when  J^^j^gJJ*  •^ 

he  comes  to  the  possession  of  his  land  willed  to  him,  that  ^^^  ^.  ?«"»- 
'i  */  ^  ■  Date  with  any 

he  will  make  01/Kam  a  tide  to  the  land,  first  having   both  eenainty  ikk 

partiouJar  liaa 
tracts  valued ;   and  whatever  should  be  jtliged  to  be  the  m  ^^ueatioo. 

difference  each  party  agrees  to  give  or  take:  and  to  the  chlSil^to 

true  performance  of  that  agreement,  each  bound  himself  to  re^veratraet 

the  other,  in  the  penalty  of  two  thousand  pounds  specie*"  a  vendee,  on 

the       ground 
that  the  %en- 
dor  had  pretVratlj  agreed  to  ofinTej  the  same  Inml,  in  a  certain  events  to  the  plaintiff,  it 
9eem$f  that  the  ? endor,  or  hit  legal  i'epreaeotatjves,  ought  to  be  partiea. 
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^1810^'  Upon  this  contract,  and  the  evidence  in  the  cause,  the  chief 
points  in  controversy  were  whether,  by  RowlantTa  failure 
to  make  WtUtam  a  title  to  the  land  in  Kentucky y  a  Uen  at- 
tached, in  favour  of  the  latter,  upon  the  particular  tract 
called  Foas's;  and,  if  s6,  whether  Lewis^  the  purchaser  ^^m 
Rowland^  was  bound  by  such  lien.  All  the  circumstances 
are  so  fully  set  forth  in  the  ensuing  opinions  of  the  Jitdgeib« 
of  ihi*  Court,  that  a  farther  statement  by  the  Reporter 
seems  unnecessary. 

November  29,  1804,  the  Chancellor  appointed  Commis- 
sioners to  ascertain  and  report  the  respective  values  of  the 
said  one  thousand  acres  of  land  '^  Kentucky ^  sold  by  Row^ 
land  Madison  to  John  Gordon^  and  jof  the  land  devised  to 
him  by  his  father,  on  the  day  of  ,  1784,  when 

^e  took  possession,  or  was  entitled ;  also  to  report  an  account 
of  the  rents  and  profits  of  the  devised  lands,  and  of  the 
permanent  improvements  made  thereon  since  the  said  RoW"^ 
land  took  possession ;"  and  decreed  thsLt^  *' upon  the  plain- 
tiff's paying  the  defendant  whatever  silm  the  value  of  the 
devised  land  and  permanent  improvements  thereon  should 
exceed  the  value  of  the  one  thousand  acreSy  sold  by  Rowland 
as  aforesaid,  and  the  rents  and  profits  of  the  devised  land, 

'.  (if  there  should  be  any  excess,)  then  the  defendant  should 

^  convey  to  the  plaintiffs  the  land  in  controversy,  with  special 

•  d  warranty  against  himself,  his  heirs,  and  all  persons  claim* 

ing  under  him ;  but,  should  the  value  of  the  devised  land 
and  the  permanent  improvements  thereon,  as  aforesaid,  fall 
short  of  the  value  of  the  one  thousand  acres  aforesaid,  and 
the  rents  and  profits  of  the  devised  land,  then  the  defend- 
ant should  moreover  pay  and   satisfy  to  the  plaintiffs  the 

i^.  deficiency,  so  far  as  that  deficiency  niay  be  occasioned  by 

>  '^  the  rents  and  profits  aforesaid,  and  no   farther.''      Frona 

'       which  decree  the  defendant  appealed. 

Warden^  Wirt^  and  Ca//,  for  the  appellant,  contended,  !• 
That  the  contract  between  William  and  Rowland^  having 
been  made  in  their  father's  life-time,  and  attempting  to  Svh 
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poaic  of  a  contingent  interest  expected  to  be  drfived  from     ^'/JJ^^ 
him^t  his  death,  was  contra  bonos  mores^  and  not  to  be 
countenanced  in  a  Court  of  Equity;  in  support  of  which 
point,  Juatiniarfs  Codcy  b.  2.  ut.  3.  s.  30.    and  1  BroibrCs 
Chil  and  Admiralty  Law^  p.*  11.  were  cited.(a)     Suchyibr.  v  g^  ^^^^   \ 
rule  according  to  the  ciW  law :   but,  at  common  lai^ aiso^^^jP-  ^^^'  ^^ 
every  contract  inconsistent  with  good  morals  is  void.(^)  BaUments,  p.  ^B 
The  case  of  Nekon  v.  N^n(c)  does  not  contravene  this  \b)  s  'Mk.9SA. 
position;  for,  in  that  case,  the  doctrine  was  not  aettkdy  but  Knovier.    . 
mentioned  only  incidenuUy;   so  that  what  fell  from  the  ^^^   ^^^'' 
Court  was  merelj^aA  obiter  dictum. 

f 

By  Peyton  Rrnidolph^  Bdtts^  and  Wiciham^  contra,  the 

case  of  Nekon  v.  Nelson  was  relied  upon  as  txpress  autho- 
rity. The  agreement  was  fair  and  liberal  on  the  part  of 
Wiliia>n;  and  Rowland  having  unlawfully  sold  and  con- 
verted to  his  own  use  a  tract  of  land  belonging  to  his  bro- 
ther, his  desire  to  make  amends  for  that  injury  was  a  suffi- 
cient consideration  on  his  part.  The  contract,  therefore, 
was  lawful  and  praiseworthy;  and,  being  under  seal,  an  ac- 
'  tion  of  covenant  coidd  have  been  maintained  upon  \ii{d)  {d)  Co.  LUt. 
since  there  was  nothing  in  it  malum  in  se.  1  here  is  a  large 
class,  of  bonds  in  England^  called  post-obit  bonds,  which 
are  always  considered  good  where  no  undue  advantajge  has 
been  taken;  though,  in  cases  of  injustice,  or  hardship, 
equity  will  rclieve.(f)  ^idfja^i, 

2.  TTie  counsel  for  the  appellant  farther  urgedy  that  this 
contract,  relating,  not  to  any  immediate  tide,  but  a  remote 
possibility  without  present  interest,  was  void.  It  is,  indeed, 
laid  down  in  the  books  that  a  possibility  may  be  assigned^ 
released^  or  mortgaged :  but  there  must  be  an  inception  of  ^P^^^^^^^^' 
right.(/)  And  even  that  cannot  be  transferred  to  a  stran-  (^|^  '•  ^^• 

^       ^-'  EUz.    501. 

Yelvertou  ▼. 

On  the  other  side^  it  was  objected,  that  these  authorities  nl^l^m, 
all  related  to  conveyances^  and  not  to  covenants  to  convey,  oa.'^'^,,^''^; 
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^I^V*^     The  true  (bctrine  is,  that  covenartU  to  convey  possiUUtk* 


are  good,  though  conveyances  are  DOt»(a) 
.Lew-is  3.  Xhc  contract,  even  if  bindbg  between  the  parties, 

MadisoDB.    operated  no  lien  upon  the  land;  aince  it  did  not  apply  to 


#•  (a;  I  ^tk  3.S5.  ^^  pf^icular  tract  called  Voss*s.     Indeedt  according  to  the 
^   8  /". ww.iSis.  evidcAe,  the  name  Fosses  was  applicable  to  the  whole  of  a 
J^ewfand.  lb  larger  tract,  of  which  this  was  the  upper  part.     At  the  rime 
Trevor,  i  T^s.  of  the  contract,  the  testator  was  ^ving  on  the  upper  part, 
▼.  Wrig^    and  William  his  son  on  the  /^it^rr,  which,  however,  was  then  . 
intended  by  the  testator  for  Rdwland.    The  jpwer  part^ 
then,  was  in  contemplation,  and  not  the  uppevy  which  the 
testator  (having  changed  his  mind)  afterwards  devised  to 
him.     Suppose  the  contract  had  specifical)|r  mentioned  this 
lower  part  of  the  tract,  and  the  tesUtor  had*  afterwards  de- 
vised the  upper,  would  the  Court  have  had*  the  power  to 
contravene  the  express  terms  of  the  contract  f  If  not,  nei- 
'  ther  have  they  the  power  to  change  it  in  tliis  case,  where 

the  lower  part  was  as  well  known  to  have  been  contempla^ 
ted  as  if  it  had  been  specifically  mentioned.  If  this  were  a 
mortgage^  would  it  be  in  the  power  of  the  Court  to  shiji  the 
lien  from  one  tract  of  land,  and  fix  it  on  another  ? 

Admitting  the  tract  now  in  dispute  had  been  the  tract  in- 
tended ;  the  contract  could,  at  utinost,  only  be  regarded  as 
a  conditional  sale^  and  not  a  mortgage;  for  the  Botetourt 
land  was  a  mere  ulterior  security,  or  pledge,  in  case  t^ 
Ketituciy  lands  uere  not  to  be  had.  The  breach  of  the  co- 
venant lies,  therefore,  in  compensation^  and  the  land  itself 

(b)  t  Vem.  79.  should  not  be  liable.  (6)  A  lien  never  is  created,  where  die 
▼  Bam^id  Vendor  has  not  power,  at  the  time  of  the  contracty  to  bind 
1.^:21.'^  the  e«ate.(c) 

JSlake.      S 

(c)  s  CaU^  In  answer  to  this^  the  construction  put  upon  the  evidence 
^%wumL*'^  was  denied,  and  the  tract  now  called  Fosses  was  insisted  to 
iuTffQ  ^i  have  been  the  tract  intended  by  the  parties;  of  which  the 
i*- ^«*  i<^  appellant  Lewisy  from  his  connection  with, the  family,  and 
jpbimm^'       being  one  of  the  administrators  of  William  Madisony  must 

have  been  apprized*     At  any  rate,  it  bebg  in  proof  that 
,  Mrs.  Elizabeth  Madison  gave  him  notice,  before  his  ket 
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pmfndllnt  of  the  purcka^'moneffy^mnd  before  he  receivei^  the     ^H^^*. 
conoeyance^  this  was  i^ffimcnt  to  bind  him«(a)  *  *    * 


^  But,  4,  for  the  appellant.  This  nodce  was  ilot  ijufticicnt 
to  bind  him;  there  being  nothing  wffl<j|i  shewed  afren  on  \a)  MitfTxi. 
4ie  land  in  question.  Indeed,  if  such  2Llien  codid  uh^|dlteiy  ^jj^j^f^ 
exist,  it  might  never  have  attached.     For  aught  that*  A.  \P^*»3t»u, 

*     lb,  ^b.  Rod' 

pears  to  the  contrary,  the  landttn  Kentucky  may  yet  be  got.  fordj.n^n. 
No  eviction  or  loss  of  that  land  is  proved;  and  without  evi-  s  Eq. '  Cat. 
dence  of  this,  the  heirs  of  William  have  no  claim  upon  tbV^.  jtmet  v! 
Botetourt  .land.(^)  Lewis  therefore  remains  a  bona  fide  pur-  ^^^84.  * 
chaser  without  notice,  againstwhom  a  Court  of  Equity  will  ^*^P'^^' 
never  decree  specific  performance.  307.  TourvUie 

v.  AomA.      8 

5.  The  proper  parties  are  not  before  the  Court.     If  the  Jitk.  tso.  Sto- 
contract  is  regarded  as  a  mortgage^  the  executor  of  the  mort-  Windsor,     i 
g»gee,  and  not  his  heirs,  should  be  the  tia%ntiff.(^  c)     The  mJ^^M^;. 
widow  of  Rowland  Madison  was  a  necessary  party,  because  ^y 
entitled  to  dower.     If  she  was  not  so  endded  in  this  case,  ^«»*,  *-«  ^ 

.   •        (  *^  390. 

a  man  might  deprive  his  wife  of  dower  by  anticipatmg  and  (c)  i  Ch,  Com. 
passmg  off  his  acquisitions.     The  personal  representatives  lOir^  io4S. 
of  Rowland  were  also  material  parties ;  not  only  on  account 
of  their  interest^  but  for  the  sake  of  information.     Beiag 
possessed  of  his  papers,  they  might,  by  their  answers,  give 
idl-important  information.  •  ^. 

jt 

To  this  it  was  answered,  diat  a  suit  to  feredose  i|  mort- 
gage may  be  brought  against  the  heir  of  the^  mortgagor, , 
without  making  his  exep$pr  a  party;*    and,  by  parity  of  ' 

reas6n,  the  suit  here  bei^g  to  recover  the  land,  specif  callt/j 
the  heirs  were  the  proper  plaintiffs.  If  the  j#dow  of 
Rowkmd  Madison  he  dUvtj^BB  suggested,  (of  which  there 
b  no  proof,)  she  need  not  be  made  a  party.  Qer  dower- 
right  is  paramount  to  any  other,  and  cannot  be  affected  by 
'  the  event  of  this  suit.  *  • 

The  rule  (though  gi^eral)  that  all  {tersons  interested 

*Noie.  See  OrahanC$  Ex'nT.  CarUr,  t  H  Sf  M.  p.  ^,T.  FeMr^Mrww^ 
a  J9rt.  Ck.  V(U*  S79.     S  P.  fTrnt.  Si9,  nte  A. 


't 

%dQt*  ^. '  JSkpr^^  Cctfr^  oft'Jgpeats. 

^mo^'  must  be  parties,  is  Vfit  liabfjp  to  exceotii^ns,  according  |p  the 
cir«iQ|^l^ce8of  each  ca8e.(a)  In  Collins  v.  Grijfithsy  2  P. 
W^s.  ^ld«,  it  was  deeded  that  the  executors  of  a  deceased 
obltgdl*  in  i^dint  and  several  bond  may  be  sued  in  equitj 

fa)  Mitt.  39.  ^^^  th%(5ebt»  without  making  the  surviving  obligor  a  party. 

^^'  .  &>»#!  Harrm  v.  Itigledew^  ^  P.  fVms.  95, 94*  the  suit  being 

'^  t%  aiibject  lands  devised  to  the  payment  of  debts,  and  the 
^  devisees  having  been  in  qu|Kt  possessioo  eleven  ycars^  a 
sale  was  decreed  without  the  heir  being  a  part^  and  in 
^arwent  v.  Walton^  2  Atk.  510.  where  one  partner  was  out 
of  the  kingdom,  the  partner  before  the  Court  was  compel- 
led to  pay  the  whole  demaq||#  In  this  case,  the  fact  is 
established  that  Rowland  Madison  died  insolvent y  in  another 
State;  and  there  is  nothing  in  the  record  to  shew  who  his 
representatives  were,  or  whether  he  had  any*  But,  if  their 
names  were  knowcu  the  act  of  Assembly,  which  authorises 
proceedings  against  absent  defendants,  applies  only  to  cases 
where  a  plaintiff*  wants  a  decree,  but  does  not  compel  him 

{b)i  Jtev.      to. proceed  against  theni.(j)     Here  the  plaintiff  did  not 

».  5. '  want  the  representatives  of  Rowland  Madison  to  be  parties, 

as  nothing  could  he  got  from  them.  It  was  the  duty  of  the 
cipfendant  to  have  called  upon  them  for  aid,  if  he  wanted 
the  information  they  could  fumbb. 

In  reply ^  it  was  said  there  was  no  proof  of  the  insolvency 
•      •  gf  Rowland  Madtfon;  neither  was  it  averred  in  the  bill,  or 
.  pro^d,  that  his  heirs  resided  in  Kentucky •    'But,  if  such 
•  '       *  v^rt  tbt  case,  the  plaintiffs  wer^^und  to  make  the  pro- 
per parties,''not  for  their  own  conpenience,  but  the  justice 
• .  •     .       of  the  eye.     The  authorities  cited,  as  exceptions  to  the 
^n^tal  riile,  are  not  apposite  ib  this.     In  each  of  those 
cases,  the  ^fendants,  who  were  separately  sued,  (or  the 
lands  held  by  them,)  were  considered  individually  respon- 
sible forthe  whole  claim  of  the  creditor :  of  course  there 
•  might  have  been  no  necessity  to  mfike  other  parties.     Yet 

the  case  from  2  P.  Wms.  313.  seems  inconsistent  with  the 
,     .      later  authority  of  Madox  v.  Jackson^  d  Atk.  4Q^    In  tbia 
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suit,  it  is  essential  that  Rowland  MadisorCs  heirs  should  be      April, 
parties,  whether  he  died  insolvent  or  not;  for  they  are  in- 
terested in  the  question  concerning  this  land^  the  title   to 
which  is  derived  front  him.     Besides,  the  derivative  pur* 
chaser  has,  universally,   a  right  to  die  assistance  of  the  '^'■"*—*^ 
vendor,  or  tus  legal  representatives ;  because  they  can  prove 
whether  the  contract  was  discharged  or  not.     They  cannot 
be  examined  as  witnesses^  because  they  are  interested;   ^d 
the  rule  is  universal  that,  where,  on  the  ground  of  interest, 
a  person  cannot  be  used  as  a  witness,  he  must  be  made  a 
partf;i(a)     If  Lavisy  on  being  cast,  were  to  sue  the  heirs  (a)  ^  CaU, 
of  Rowland  for  compensation,  they  might  yet  prove  against  v.  Barriton,  5 
him,  that  Rowland  satisfied  the  contract  to  William;  for,  not  j^bover    t. 
Seing  parties  to  thjs  sqit,  they  would  not.be  bound  by  it.  ^^"^^4^- 
But  he  shilald  not  be  driven  to  this  alternative;  for  a  Court. 
9f  Equity  abhors  circuity  of  action,  and  ought  to   prevent 
multiplicity  of  suits.(6)     There  was  no  necessity  of  a  de-  (b)sp.JFnu. 
murrer  for  want  of  parues;  for  m  Call  v.  Scott j  and  Hoover  Km^ht^  How. 
y^  Donnelly y  there  was  no  demurrer.{c)  Harr^h,  Pr. 

35.  (last  edit.) 
16  Finer,  *W. 

Tuesday  J  May^  29th.    The  Judges  pronounced  their  g;  ^'  ^  ▼• 
opinions.  (0  See  also 

pi.  I. 

Judge  Tucker,  after  reciting  the  terms  of  the  agreement 
between  William  Madison  jund  Rowland^  proceeded  as  fol- 
lows: 

To  this  contract  Gabriel  Madison^  a  third  brother,  was 

*  the  only  subscribing  witness.     It  was   proved  by    him  and 

recorded  in  Lexington  District  Court,  State  of   Kentucky ^ 

Sept.  18,^1800,  almost  twenty  years  after  its  execuUon,  and 

six  months  after  this  suit  was  brought. 

On  the  same  day  that  this  contract  was  entered  into,  Ga- 
briel  MuGson  agreed  to  let  Rowland  have  land  in  Kentucky^ 
under  the  proclamation,  to  enable  him  to  comply  with  that  con- 
tract. William  was  privy  to  this  agreement,  and  afterwards 
(as  Gabriel  thinks)  made  choice  of.  1,000  acres  on  Simpsor^s 
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Crethy  in  a  ktter  written  to  Gabriel^  whp  h&  3,000  acres  ui 
Kentucky^  of  which  William  was  to  have  choice. 

On  the  l4th  of  July^  1781,  William  Madison  conveyed 
to  John  Gordon^  1,000  acres  of  Ian*  on  Booties  Creck^  Ken^ 
tucky.  This,  it  is  said,  is  the  land  which  Rowland  Madison 
had,  previously  to  the  above-mentioned  contract,  sold  to 
John  Gordon^  without  any  authority  from  William^  and  re- 
ceived some  trifling  consideration  for,  from  jfohn  Gordon* 
But  the  consideration  expressed  in  the  deed,  is  one  hundred 
pounds,  current  money  of  Virginia^  in  hwciA  paid  by  Gordon 
to  William.  No  other,  or  fi,irther  consideration  is  ttien- 
tioned* 

On  the  5th  and  6th  of  Ngvember^  1781,  John  Craig  and 
wife,  by  deeds  of  lease  and  release  convej^ed  to  William  Ma* 
dison^  four  hundred  acres  of  land  in  MontgomSy  County, 
Virginia^  called  HandU  Meadow.  This  Ismd  is  said  to  hai^ 
been  given  by  Craig  to  Madison^  in  excfauige  foi  the  1,000 
acres  on  Simp^on^s  Creek^  which  Gabriely  in  behalf  of  Sow* 
land^  was  to  furnish ITii/iam  with  ;  but  the  consideration  ^Bp 
pressed  in  the  deed  of  release  is  400/.  current  money  of  Vir* 
ginioy  by  Craig  to  William  in  hand  paid.  Hugh  Crockett 
states,  that  he  understood  from  both  Craig  and  Madison^ 
that  the  SimpsorCs  Creek  land,  and  125/.  specll,  were  to  be  in 
full  of  this  land;  that,  since  William^ 9  death,  (which  hap- 
pened in  Marchy  1782,  and  in  the  life-time  of  his  father,) 
he  has  understood  and  believes,, one  Hite  had  established  a 
better  title  to  the  Simpson^s  Creek  lands ;  that  Craig^  in  his 
ptK^sence,  applied  to  Gabriel^  in  whom  the  legal  tide,  under 
yN\i\chrWilUam  claimed,  was,  to  make  him  a  deed,  which  Go* 
briel^\A  he  could  not  do,  but  would  give  him  in  4ieu  of  it 
1,000  acres  on  the  Okio;  which  offer  Craig  refused,  and  has 
since  informed  the  witness  that  he  had  got  the  Band's^Mea* 
dow  tract  back,  and  was  in  possession  of  it ;  though  the  wit» 
ness  understood  the  legal  title  thereto  is  s^U  in  William  Ma* 
diaon^s  heirs,  the  present  complainants. 

In  Marchy  1782,  William  Madison  died  intestate,  and  the. 
biU  charges  that  Thomas  Madison^  William  Preston^  and^he 
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defeodaot  Andrew  Lewh^  took  out  letters  of  administrft-     ^ff,o^' 
tioD  on  his  estate,   and  pf  eour9€  that  they  possessed  them^  v«^/^^ 
aehea  of  and  examined^  all  his  papers^   among  whkh   the         ^^^ 
qgreemetii^rst  mentioned  xww,  which  was  by  no  meai|8  a     Machsona. 
secret  in  the  fomily.     The  answer  denies  that  WiiHam'a^* 
pers  were  ever  in  the  defendant's  hands;   alleging  that  they 
*      were  delivered  to  Thomas  Madison^  by   William^ s  wid6w; 
he,  Thomas^  having  signified  the  advantage  of  his  keepii()g 
the  papers,  as  he  was  a  practising  lawyer. 

In  Mafch^  1784,  or  before,  J^oAn  Madison^  the  fethcrof 
Willi^m^  Hffvland^  Gabriel^  and  Thomas^  died.  By  his  wiH 
he  devised  to  his  wife  the  plantation  whereon  he  then  tivcd, 
during  her  life.  AnSl,  as  to  the  lands  whereon  he  then  Ij- 
ved,  and  whereon  his  son  William  lived,  he  devised  tUe  up* 
per  part,  whereon  he  then  lived,  to  his  son  Rowland^  in  fee- 
simple ;  and  the  lower  part,  whereon  William  lived,  to  Wil" 
•«'  /fam*«  widow  for  life,  with  remainder  to  the  pre^nt  com* 

plainiants.     The  upper  part,  thus  devised  to  Rowland^  forms « 
the  subject  of  tte  present  controversy* 

The  bill  charges,  that  at  the  time  of  the  agreement  en- 
tered into  between  William  and  Rowland^  as  before  stated, 
it  was  well  known  among  the  brothers,  and  others,  that  their 
father  intended  to  devise  that  part,  caUed  Voss^s^  to  Row^ 
land  in  fee;  and  that  it  was  this  identical  land  which  Row* 
land  bound  himself  to  give  William  in  recompense  for  the 
Boon^s  Creek  land,  (which  he  had  sold,  as  stated  in  the 
agreement^)  in  case  he  filled  to  comply  with  his  engage- 
ment, to  make  William  SicUsir  and  undisputed  title  to  1,000 
acres  of  military  lands :  that  John  Madison^  the  father,  was 
acquainted  with  the  existence  of  this  contract,  and  by  no  > 
ilieaBS  disapproved  of  it ;  as  in  a  will  of  an  early  date  he 
had  devised  the  same  lands  to  Rowland^  a»d,  though  shortly 
before  his  death,  he  altered  his  will  \ti  some  other  respects, 
he  continued  that  devise  to  Rorwlandi  that  the  defendant, 
Andrea)  Lewisy  had  married  a  sister  of  William  and  Roxv* 
land^  and  was  unusually  intimate  with  diem  and  their  af« 
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Apkil*  fain,  and  very  high  in  their  confidence  and  that  of  the  fa^ 
x^^,^'^^  mily ;  that  he  qualified  as  administrator  of  William^  as  before 
^**  mentioned,  and  acted  as  such  in'  a  variety  of  instances  j 
^••'***^"-  whereby,  and  by  reason  of  his  intimacy  and  connection  with 
the  family,  he  must  have,  been  acquainted  with  the  agree- 
ment  before  mentioned ;  and,  but  for  the  grossest  negligence, 
might  have  known  of  WilltanCs  title  to  the  land  bequeathed 
to  Rorwlimd  by  his  father;  notwithstanding  which,  he  pur- 
chased  the  same  of  Rowland;  and  the  bill  suggests,  as  a 
motive  thereto,  that  a  great  part  of  the  purchase-money  con- 
.  sisted  in  a  debt  or  debts  due  to  him  from  Roi§fand^  who 
was,  at  that  time,  in  circumstances  which  threatened  he 
would  break,  and  who,  since  the  purchase,  actually  became 
insolvent,  after  having  removed  out  of  the  State  so  that 
Lewis  believed  he  had  no  other  mode  of  securing  his  debt, 
but  by  that  purchase ;  that  after  the  purchase,  and  before 
any  conveyance  was  made  from  Rowland  to  Lewis^  EHza- 
-ieih  Madifton  was  appointed  guardian  to  her  daughters,  and 
gave  Lewh  notice  she  would  institute  a  suit  for  Voss^s^  (the 
land  in  controversy,)  as  she  was  satisfactorily  advised  Roxv^ 
land  could  not  make  a  title  ta  1,000  acres  of  military  land  in 
Kentucky;  notwithstanding  which,  Lewis  paid  up  the  ba^ 
lance  of  the  purchase-money  to  Rowland;  that  Rowland 
never  did  teruier  or  survey  the  1,000  acres  of  military  lands, 
which  might  have  been  substituted  for  the  Fir^nm  lands, 
according  to  the  agreement ;  and  that  the  Kentucky  land'  is 
worth  from  3,000  to  5,000/.,  and  would  be  preferred  by  the 
complainants,  u0der  existing  circumstances. 

The  answer  of  Lewis  sutes  the  devise  to  Rowland^  as 
made  in  pursuance  of  a  promise  made  when  he  was  about 
to  marry ;  that  Rowlarfd^  who,  at  his  father's  death,  (early  in 
1784,)  resided  in  Kentucky y  returned  and  setded  on  Voss^s^ 
and  resided  there  till  1790 :  that  being  desirous  of  removing 
agiin  to  Kf^ntitcky^  he  proposed  to  sell  Fosses  to  the  defend- 
ant, who,  believing  the  title  derived  from  his  father  was  a 
good  one,  free  and  clear  from  all  encumbrances,  purchased 
it  at  the  price  of  2,000/1:  he  admits  that  about  300/.  of  the 
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jWiirchase-moDey  consisted  of  a  debt  due  from  Rowland  to  April, 
himself,  but  denies  the  motive  was  to  secure  that  debt,  as 
Rowland  was  then  solventifor  a  much  larger  sum.  He  ob- 
tained possession  in  1790,  having  made  payment  to  the 
anaount  of  about  1,875/.  including  the  above  debt;  the  sum' 
of  125/.  being  left  in  his  hands  towards  discharging  a  de  btof 
Rowland ^s.  ^^  And  in  that  situation  the  case  remained  un- 
til some  time  in  the  year  1792,  when,  to  his  surprise,  the 
complainant  Elizabeth  informed  him  of  the  contract  men- 
tioned in  the  bilL"  He  positively  denies  that  he  had  an^ 
notice  of  Ifae  contract ;  for,  although  he  was  one  of  WiU 
iiam^s  administrators,  and  took  some  care  of  the  estate  un- 
til the  sale,  yet  his  papers  were  never  in  his  hands,  but 
were  delivered  to  Thomas  Madison  by  his  widow,  the  com- 
plainant Elizabeth;  that  although  Thomas  Madison  drew  the 
articles  of  agreement  between  the  defendant  and  Rowland^ 
and  die  bond  for  a  tide,  yet  he  gave  him  no  notice  of  the 
contract  between  William  and  Rowland^  as  he  could  have 
proved  if  the  suit  had  not  been  delayed  till  after  the  death 
of  Thomas;  and  believes  it  was  kept  a  secret  from  their  fa- 
ther. He  admits  that,  after  the  notice  given  him  in  1792, 
as  before  stated,  he  did,  in  pursuance  of  an  award,  pay  to 
Rowland^  17 5 t  or  thereabout,  and  received  his  title;  beings 
as  he  supposed,  the  most  prudent  course  for  him  to  pursue. 

Rowland  Madisoris  bond  to  Lewis  to  make  him  a  title  to 
Voss^Sy  bears  date  December  5,  1789.  He  removed  to 
Kentucky^  as  appears  by  the  deposition  of  William  Lewis^ 
in  October  J  4790.  Another  witness,  Hugh  Crockett^  proves, 
that  Mrs.  Elizabeth  Madison^  the  guardian  of  the  complain- 
ants, and  widow  of  William^  rode  with  Rowland  and  hi» 
wife  15  or  16  miles,  when  they  set  out  on  their  journey  to 
Kentucky;  and  this  it  is  stated  happened  the  day  before  the 
payment^  either  of  the  balance  of  the  purchase-money,  or 
T>f  die  principal  part  of  it,  (for  it  is  not  quite  clear  which 
IS  meant,  though  I  rather  think  the  balance^  by  Lewis  to 
Rowland*    Lewises  answer  fixes  the  period  when  he  first 

Tet.  t  Br 
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April,     received  notice  from  Mrs.   JUadison^  to  the   year  1792* 
Another  witness,  yames  Bamett^  states  that  he  was  prtrsent 
at  what  he  conceived  to  be  a  final  setdement  between  Lewis 
and  Rowlmnd^  the  day  before  the  latter  set  out  for   Ken^ 
tucky.   Hugh  CrocketU  as  attorney  in  fact  for  Rowland^  exe- 
cuted a  conveyance  to  Ixwis  for  the  lands,  after  Rowland 
had  removed  to  Kentucky.     This   witness,  in  answer  to 
a  question  whether  he  did  not  know  that  Lnvi$  had  notice 
of  the  complainant's  claim  to  Vosa*s^  before  he  made  the 
deed  under  the  power  of  attorney  from  Rowland^  answers^ 
^  1  do  not  know  whether  it  was  before,  or  after,  but  think 
it  was  about  that  time^  that  Lewis  and  Mrs.  Elizabeth  Ma^ 
dison  had  some  conversation  in  this  deponent's  presence, 
respecting  the  complainant'^  claim,  and  this  deponent  recol- 
lects that  he  was  apprehensive  of,  some  danger  from  acknow* 
ledging  the  deed,  and  took  advice  upon  the  subject ;  but  the 
cause  of  hb  apprehension  he  does  not  at  present  recollect.'' 
There  is  no  evidence  whatsoever  to  contradict  that  part  of 
Lewises  answer  wherein  he  denies  notice  un^  1792.      Nor 
is  there  any  reason  to  infer  from  the  puUicity,  or  notoriety 
of  the  transaction  between  the  brothers,  that  he  had  notice. 
And,  although  it  appears  to  have  been  known  not  only  to 
Gabriel  Madison^  but  to  his  brothers  Thomas  and  George^ 
yet  no  communication  or  hint  of  it  appears  to  have  been 
given  by  them,  or  any  other  person,  to  Lewis.     Rowland^ 
when  he  removed  to  Kentucky^  carried  a  considerable  pro- 
perty with  him,  in  negroes,  wagons,  horses,  and  other 
things :  and,  though  he  seems  to  have  been  considered  as  an 
extravagant  man,  his  circumstances  at  that  time  appear  to 
have  been  unembarrassed,  and  his  credit  good. 

I  cannot  agree  with  the  counsel  for  the  appellant  that  the 
contract  between  William  and  Rowland^  for  an  eventual  sa- 
tisfacdon  for  an  unauthorized  sale  by  the  latter,  of  thp 
Boons  Creek  tract  of  land,  which  belonged  to  the  former^ 
was,  under  the  circumstances  of  this  case,  contra  bones  mo* 
res.  If,  as  stated  in  the  answer,  and  perhaps  in  some  other 
.parts  of  the  record,  their  father,  in  contempkition  of  Rete^ 
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lamps  marriage,  had  made  him  a  promise  to  give  him  a     Aprii, 
particular  tract  of  land,  I  can  see  nothing  immond  in  a 
promise,  to  his  brother,  eventually  to  make  him  satisfaction 
for  the  wrortg  he  had  done  him,  out  of  that  land,  when  he 
should  come  into  possession  of  it;   if  he  did  not  before   -— ~— 
make  him  a  compensation  in  the  manner  stipulated  by  ^their 
agreement.     And,  if  such  a  promise  had  been  proved,  and 
the  land  which  was  the  subject  •£  it,  dearly  identified^  1  do 
not  know  how  a  Court  of  Equity  could  have  refused  to  de« 
cree  a  specific  performance  of  diat  agreement  between  the 
parties  themselves,  or  their  legal  representatives«(a)     But  I  J°)  ^^««»  ▼. 
am  not  satisfied,  from  any  thing  in  this  record,  that  the  fa*  Wfw.  '191. 
ther  made  any  such  promise;  or,  if  he  did,  whether  it  j^^J^d,^ik. 
ought  to  be  understood  as  relating  to  the  ufiper  or  the  lower  i^^if  >»>Irf  *i 
part  of  the  tract  called  Fosses.     Nor,  perhaps,  would  this  be  ^^''  *'^' 
a  matter  of  any  importance,  if  this  suit  had  been  brought 
against  Rowland  in  his  life^time  for  a  specific  performance 
of  this  agreement  between  himself  and  his  brother.      But 
that  not  being  the  case,  the  question,  between  the  present 
parties^  must,  I  conceive,  turn  upon  points  altogether  dif- 
ferent; since  the  question  of  notice  seems  to  be  naturally 
connected   with  that  of  certainty*    The  written   contract 
between  Rowland  and  William  Madison^   is  entirely  de- 
fective in  this  particular.     According  to  the   grammatical 
sense  of  it,  it  would  appear  to  relate  to  some  lands  in  rirr- 
ginia^  which  had  been  before  that  time  devised  to   Row* 
landy  by  some  person  or  other^  and  to  which  his  title  was 
indisputable,  though,  from  some  cause  or  other,  he  had 
not  yet  obtained  the  possession.     But  who  the  testator  was, 
and  where  the  lands  might  lie,  within  the  County  of  Bote- 
tourt^ in  the  State  of  Virginia^  can  no  more  be.  discovered 
from  this  contract  than  the  way  of  an  eagle  in  the  air. 
Neither  is  it  more  certain,  if  considered  as  a  contract  con« 
,  oeming  lands  in  expectancy^  and  to  be  given  him  by  some 
person  not  yet  deceased.     Aad,  however  the  maxim    ^^  id 
certum  est  quod  certum  reddi  potest^  mxy  apply  to  such  a 
contract,  as  between  the  parties^  or  privies  thereto^  it  has,  I 
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April,     coQceive,  DO  application  to  a  stranger,  who  may  become  • 

fair  purchaser  for  a  valuaUe  consideration.     For  such  a 

eonstruction  would  tend  to  lock  up  all  the  property*  in  lands 

within  the  State,  and  render  them  perfectly  unalienable. 

'■"""'*"'""*   In  contra^cts  of  this  nature  we  are  told  by  the  author  of 

(a)  1  Fonh,  b-  the  celebrated  treatise  on  equity ,(a)  that  the  Court  dots  not 

)^'  ' "'  '      bind  the  interest^  but,  instead  of  damages  at  law,  enforces 

the  performance  in  specie:   that  is,  as   1   understand  the 

book,  as  between  the  parties  to  the  contract;  for,  ivUhoui 

binding  the  interesty  1  cannot  discover  how  a  purchaser  of 

{h)  fi  Fimb.  b.  it  could  be  aiFected.(^)    The  rule  in  equity  is,  that,  where  a 

Fremoitit    v.  man  is  a  purchaser  without  notice,  he  shall  not  be  aunoyed 

H'ma^i^Q.      "^  equity,  not  only  where  he  has  a  prior  legal  estate,  but 

where  he  has  a  better  title  or  right  to  gall  for  the  legal 

i^l  ^J^^  estate   than   the   other.(c)     To  apply  this;   A*  being   in- 

600.  Wilkerv,  v  /  rr  /  o 

BotUnston.  debted  to  B*  covenants  with  him  to  convey  to  him  a  certain 
non  descript  tract  of  land,  which  he  either  hath,  or  expects 
to  have,  by  the  benevolence  of  some  friend.  A*  after, 
wards  becomes  possessed  of  certain  lands  by  devise  from 
his  father^  enters  therein,  and  resides  thereu{>on  several 
years:  (7.,  without  notice  of  this  covenant  between  A»  and 
B*  purchases  these  very  lands;  pays  the  whole  or  nearly  the 
whole  of  the  purchase-money  to  B.;  obtains  possession; 
enjoys  and  improves  the  lands  for  two  years ;  and  then  pays 
up  the  balance,  and  obtains  a  conveyance,  but,  previous  to 
such  last  payment,  receives  notice.  Which  of  these  per- 
sons,  in  the  eye  of  equity,  and  reason,  had  the  better  right 
to  CALL  FOR  the  legal  estatey  at  the  time  when  C.  obtained 
his  conveyance.  Surely  he  whose  contract  was  most  clear 
and  certain,  as  having  these  very  lands  and  no  other,  in  con- 
templation; whereas  the  other  might  be  satisfied  by  a  hun- 
dred different  tracts,  provided  they  lay  in  a  County  contain- 
ing several  millions  of  acres.  Nor  can  I  by  any  means 
agree,  that  the  payment  of  the  balance  of  the  purchase 
money,  (after  notice  of  this  uncertain  contract,)  and  uking 
a  conveyance,  shall,  by  mere  relationshipy  be  taken  as 
strongly  against  him,  as  if  he  had  had  the  fullest  and  most 
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Gonoplete  ootice,  before  he  had  entered  on  the  lands,  or  paid     Apri  i/^ 


a  shilling  of  the  purchase-money.  For  the  principle  upon 
which  a  Court  of  Equity  proceeds  in  setting  aside  contracts 
by  subsequent  purdiasers,  on  the  ground  of  notice^  appears 
to  be,  that 'the  first  contract  creates  a  specific  lien  upon  the  " 
lands.  But  that  cannot  be,  where  the  contract  is  so  uncer- 
tain, as  that,  if  it  were  immediately  published  in  a  gazette, 
no  stranger  could  be  thereby  admonished  further,  than  not 
to  deal  at  all  with  such  a  person  for  any  lands,  either 
that  he  hath^  or  thereafter  may  have,  as  long  as  he  lives. 
But  such  a  warning  as  this  must  be  void ;  as  against  all  the 
principles  of  social  li^  and  intercourse.  I  agree,  therefore, 
to  what  was  said  in  the  case  of  Waicott  v.  Swann^  (MS.) 
that  those  decisions  which  apply,  on  this  point,  with  respect 
to  a  definite  ascertained  portion  of  property,  wtii  not  ex- 
tend to  a  vague  and  indejimte  contract  of  this  kind  ;  it  be- 
ing a  leading  principle  that,  to  affect  a  subsequent  purcha- 
ser on  the  ground  of  implied  notice  of  a  former  title,  there 
must  be  something  to  lead  such  purchaser  distinctly  to  a 
knowledge  of  such  tide,  with  reference  to  the  identical  spe- 
cific property  in  question. 

It  is  material  in  this  case  to  observe,  that  the  first  notice 
which  L£V)i8  received  of  this  contract  was  after  Rowland 
Madison  had  removed  to  Kentucky^  and  had  put  Lewis  into 
actual  possession  of  the  lands,  having  before  that  time  re- 
ceived the  whole  of  the  purchase-money,  except  a  small 
balance,  and  that  undertaken  to  be  paid  to  a  third  person. 
And  all  this  happened  under  the  eyes  of  the  widow  of 
William^  and  with  the  actual  privity  and  agency  of  Thomas 
McuUsony  his  administrator.  So  far  as  the  personal  estate 
of  IViHiam  might  possibly  be  benefited  by  the  specific  per- 
formance of  the  contract  between  William  and  Rowland^ 
these  circumstances  would  operate  to  rebut  every  ground 
of  equity  which  either  the  widow  or  the  administrator 
nught  pretend  to. 

There  is  sdll  another  important  point  in  this  case.  Even 
supposing  the  contract  sufiicientlv  certain  to  designate  Voss^s 
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^iVio^'     •»  the  subject  of  the  ewentml  agreemeiit  between  WiUiam 
and  Rowland^  stilly  in  respect  to  that  tract  of  land,  there 
wara  mere  contingent  liabiHty^  in  case  something,  which 
was  covenanted  to  be  previously  done^  should  not  be  done. 
So  that  here  was  a  contingency  upon  a  contingency.     Such 
contingencies,  even  in  xviUs^  are  not  often  tavoured*     But 
where  they  occur  in  a  deed,  and,  much  more,  where  they 
relate  to  lands,  which  the  covenantor  neither  possesses  at 
the  time,  nor  even  has  a  scintilla  of  right  to,  either  in  law 
or  equity,  I  believe  no  case  can  be  produced,  and  certainly 
none  has  been  cited,  to  shew  that  diey  have  ever  been  car- 
ried into  effect*     But,  were  it  possible  that  such  a  ilouble 
contingency^  as  this  is,  could  be  considered  as  proper  to  be 
carried  into  specific  execution,  it  is  further  observable,  that 
steps  had  been  taken  from  its  very  commencement,  by 
Rowlandy  to  procure  the  military  lands;  that  William  made 
choice  of  one  tract  of  1,0(X)  acres ;  that  upon  its  being  dis* 
covered  that  a  good  title  could  not  be  made  to  that^  Gabriel 
was  ready  to  have  given  another  tract  of  1,000  acres  on 
the  Oluo;  that  no  laches  are  imputable  to   Lewis ^  who  was 
no  party  to  that  contract,  in  not  procuring  a  conveyance; 
and  that  Rowland  nevtr  parted  with  his  1,000  acres,  until 
after  Lewis  had  paid  him  up  fully  ^  aftd  had  got  a  conveyance^ 
for  Rowland^  as  appears  by  Gabriel  Madison^-  deposition,  ne» 
ver  sold  this  land  until  after  the  year  1 795.     And,  possibly, 
nay,  probably,  had  die  suit  against  Gabriel^  which  Waiter  Bell 
brought  for  a  conveyance  of  the  Ohio  land,  been  d^iended 
properly,  no  decree  would  have  been  nuide  in  Bellas  favour 
to  the  prejudice  of  the  present  complainants.     So  that  the 
contingency  by  which  Fosses  could  have  been  made  liable, 
did  not  actually  happen  until  several  years  after  the  land 
was  purchased,  entered  upon,  paid  for,  and  a  conveyance 
executed.      Under  such  circumstances,  I  cannot  regard 
Lewis  in  any  other  light  than  as  a  fair  purchaser,  without 
notice  of  any  actual  charge  or  encumbrance  on  the  lands 
purchased,  either  at  law  or  in  equity,  and  therefore  think  the 
decree  erroneous  upon  that  ground.     I  have  not  considered 
the  question  as  to  the  want  of  parties,  but,  as  at  present  ad- 
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TUtd,  (tboii|^  I  mean  not  to  giv«  a^p  opinion  upon  it^)  the     Avril» 
representatives  of  Rowland^  and  the  several  representatives    \^^>rs^ 
of  fViUiam  seem  necessary  to  have  been  before  die  Court,       ^^^ 
in  order  to  do  complete  justice,  if  a  decree  for  a  specific    Madiaont. 
performance  of  the  contract  should  have  been  thought  pro-  "* 
per*   But,  as  my  opinion  is  not  so,  I  pass  over  the  question, 
and  conclude  with  giving  my  opinion  that  the  decree  ought 
to  be  reversed,  and  the  bUl  dismissed  with  costs. 

Judge  Roane.  This  is  a  biU  brought  by  Elizabeth  Mb- 
dhon^  OM  mother  and  next  friend  to  her  infant  daughters^ 
against  the  appellant.  The  bill  was  exhibited  in  May^  1800; 
and  its  object  is,  to  enforce  the  specific  execution  of  an 
agreement  of  October  10,  1780.  John  Madison^  the  grand- 
father of  the  infant  appellees,  having  died  prior  to  March^ 
1784,  when  his  will  was  proved,  it  follows  that  more  than 
sixteen  years  had  elapsed  betwe^i  the  time  when  the  con- 
tract came  into  existence,  and  might  have  been  enforced, 
(if  at  all,)  subject  to  die  life-estate  of  the  testator's  widow, 
(the  precise  time  of  whose  death  does  not  appear,)  and  that 
of  die  insutution  of  the  suit:  and,  if  a  reasonable  dme 
should  also  be  allowed  to  enable  the  appellees  to  get  a  tide 
Co  the  Kentucky  land,  which,  in  die,  first  instance,  was  to  be 
conveyed  by  Sowkmd  Madison^  and  for  which  the  contract 
(as  it  related  to  the  Virginia  lands)  appears  only  to  have 
been  intended  as  a  security,  still  a  very  great  space  of 
time  was  suffered  to  elapse  prior  to  the  institution  of  the 
^t.  In  the  mean  time  Thomas  Madison  died  in  179-,  who, 
as  administrator  of  WUHam  Madison^  was  possessed  of  his 
papers,  till  about  the  year  1787,  and,  among  them,  it  is 
presumed,  of  the  contract  now  endeavoured  to  be  set  up; 
and  who  (as  is  evident  firom  the  testimony  actually  givea 
in  this  cause)  could  have  thrown  much  light  upon  the 
subject*  Rowland  Madison  was  also  suffered  to  die  about 
the  year  1798,  wHo,  possibly,  in  his  life-time,  could  have 
defended  himself  more  eflkiently  'against  this  claim  than 
the  present  appellant  can;  and  whose  papers  and  repre- 
sentatives, if  even  they  were  before  the  Court,  might  pos- 
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siUy  operate  to  the  same  purpose;  but  his  repretentatiTar' 
are  not  parties  to  this  suit!  In  the  mean  time  also  Rowland 
Madmn  was  permitted  to  return  from  Kentucky^  and  reside 
upon  the  kod  in  controversy  3  or  4  years,  and  sell  the 
same  to  the  appellant,  for  a  full  and  fair  price,  without  any^ 
notice  whatever  of  the  encumbrance,  as  appears  by  diir 
testimony;  to  move  away^  full-handed  as  to  property,  ac- 
companied on  part  of  the  journey  by  Mrs,  Madison^  thc^ 
mother  and  next  friend  of  the  appellees,  who  never  gave 
any  kind  of  notice  of  the  claim,  although  she  or  her  bro- 
ther was  possessed  of  the  papers  before  that  time,  and  al« 
though  she  had,  (as  b  proved  by  J.  Smithy)  between  178S 
and  1788,  frequently  spoken  of  this  contract,  but  that  in  a 
confidential  manner*  It  was  not  until  1792,  perhaps  twa 
years  after  the  purchase  by  the  appellant,  that  the  siud 
Mrs.  Elizabeth  Madison  apprised  him  of  her  claim.  As 
for  Thomas  Madison^  the  only  acting  administrator  of  Wil' 
Ham  Madison^  and  who  was  possessed  of  his  papers  tiU 
t7B7^  {Andrew  I^ervishBy'ingntytr  been  possessed  there^ 
of,)  he  is  not  only  not  proved  to  have  ever  mentioned  the 
contract  to  Andrew  Lewis^  but,  on  the  contrary,  his  con- 
duct on  several  occasions  purported  that  he  knew  of  no 
effective  lien  thereon,  and,  in  particular,  in  his  having 
drawn  the  tide-bond,  of  December  5, 1789,  from  Rowland 
Madison  to  Andrew  Lewis.  So,  also,  Mr.  Francis  Preston j 
who,  probably y  as  brother  to  Mrs.  Madison^  was  possessed 
of  the  papers  in  question,  (See  Susannah  MadisorCs  depoa- 
tion,)  from  the  year  1787,  forwards,  not  only  never  men- 
tioned this  claim  to  the  ap^llant,  or  any  other,  but,  in  the 
year  1790  or  1792,  wrote  to  Gabriel  Madison  concerning 
the  SimpsorCs  Creek  lands,  which  had  been  elected  in  dis- 
charge of  the  contract;  and  was  thereupon  informed  by  the 
said  Gabriel  Madison  that  he  was  ready  to  convey  them 
upon  getting  the  release  o(  Rowland  Madison.  AU  these  cir- 
cumstances of  assent,  acquiescence  and  encouragement,  on 
^the  part  of  the  natural  friends  and  guardians  of  the  infants^ 
and,  above  all,  the  suffering  Rowland  Madison  so  long  to 
possess,  and  then  sell  out  the  land,  without  objection,  would 
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be  ttodoubtedly  powerful  enough,  of  themselves,  to  put  au     April, 
end  to  this  controversy,  but  for  the  consideration  (as  to   v«^k/^/ 
which,  however,  I  mean  to  pass  no  opinion  in  this  case)       ^^ 
of  the  very  great  tenderness  shewn  to  the  interests  of  m-    Mtdisona. 
fonts  in  the  Courts  of  Equity.     The  land,  which   is  now        ' 
sought  for  by  the  appellees,  was  not  only  not  demanded 
within  a  reasonable  time,  but  a  good  reason  is  found  there* 
for,  in  that  William  Madison^  in  his  lifetime,  had   elected 
Htkt  Simpson^ $  Creek  lands,  and  conveyed  them,  with  a  general 
warranty,  to  Craig^  who  was  extremely  importunate  to  get 
those  identical  lands,  and  those  only.     A  conduct,  there* 
fore,  marked  by  all  the  foregoing  circumstances,  and  a  de« 
lay  arising  from,  if  not  accounted  for,  by  the  consideration 
of  the  conveyance  of  the  Simpson^s  Creek  lands  to  Craig^ 
(which  also  is  not  to  be  affected  by  the  subsequent  arrange«% 
ment  with  Craig  in  this  particular,)  ought  not  to  operate 
bjuriously  to  the  appellant:  nothing  ih  our  codfc  of  equity 
could  possibly  have  that  effect,  (as  I  have  before  said,)  but 
the  extreme  tenderness  of  that   code  for  the  rights  of 
infants;  if  even  that  consideration  should  be  found  to  turn, 
the  scale,  under  all  the  circumstances  of  this  casCi 

It  is  not  necessary,  howeveri  to  decide  this  cause  upoii 
the  foregoing  grounds.  It  is  not  necessary  to  decide  whe- 
ther that  mother  who,  as  natural  guardian  to  her  children, 
has  brought  this  suit  in  the  character  of  next  friend,  >vas 
also  competent  by  her  acts  and  conduct  to  bind  them;  not 
whether  the  acts  of  even  the  whole  congeries  of  their  na-> 
tural  and  constituted  friends  and  protectors  were  compe- 
tent to  work  this  effect.  Th'ts  cause  may  well  go  off,  on 
ordinary  grounds,  and  independently  of  all  the  foregoing 
considerations. 

The  question  before  us  is,  (for  such  is  the  prayer  of  the 
bill,)  whether  the  appellees  are  entitled  to  a  conveyance  of 
the  specific  tract  of  land  now  in  question*  Putting  out  of 
this  case  so  much  of  the  contract  of  April  10, 1780,  as  re- 
lates tO'  the  military  land,  which  appears  to  have  been  the 
principal  object  contemplated  by  the  parties,  and  on  that 
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ground,  perlmps,  accounts  for  the  vagueness  of  the  contract 
taken  in  relation  to  the  Virginia  lands,  let  us  examine  thb 
contract,  in  relation  to  die  lands  last  mentioned.  Thirt 
contract  is  to  convey,  eventually,  "  his^  {Rmviand  Modi'- 
songs')  land  in  Botetourt;  and  again  to  convey  *^  his  land 
xvilled  to  him,*'  when  he  comes  to  the  possession  of  it;  and 
that  he,  Rowland  Madison^  will  make  Wiliiam  Madison  a 
tide  to  **  the  land^  first  *'  hiioing  both  tracts  vahied^^  &c. 
While  the  first  expression  in  this  contract,  ^'  /rl^"  land, 
would  seem  to  import  that  the  land  contemplated,  was  land 
of  which  Rowland  Madison  was  then  possessed,  or  to  which 
be  was  at  least  entided,  the  second  expression  only  enlarges 
that  description  to  land  then  ^  willed''  to  him.  It  would 
seem  to  be  incumbent  on  the  appellees,  therefore,  to  shew 
that  the  land  in  question  dien  stood  in  that  predicament. 
This  call  of  the  contract  would,  perhaps,  not  be  satbfied  by 
proving,  no^that  the  land  was  then  willed  to  Rorwland  Moi* 
disonj  but  that  it  was  intended  to  be  xvilled  to  him ;  but  it 
will  be  found,  on  the  contrary,  that  the  proofs  do  not  even 
come  up  to  this  mark,  in  relation  to  the  land  in  question. 
The  contract  not  only  contemplates  a  tract  then  willed  to 
Rowland  Madison^  by  the  terms  of  it,  but  it  also  undoubt- 
edly contemplates  a  specijic  tract,  and  not  any  tract  which 
might  thereafter  be  willed.  This  idea  is  kept  up  in  that 
part  which  stipulates  to  make  a  title  to  ^'  the  kmdy^  first  ha- 
ving ^  both  tracts*^  valued^  &c. ;  thereby  evidently  shewing 
that  both  parties  had  their  eye  upon  a  particular  specific 
tract,  the  value  of  which  they  were  not  themselves  compe- 
tent to  agree  upon,  and  which,  therefore,  they  left  to  others. 
They  had  in  view  a  particular  tract  on  the  part  of  Rowland 
Madisony  and  not  any  tract  of  land  which  might  thereafter 
be  willed  to  him.  The  cases,  therefore,  which  go  to  shew 
that  possibilities  may  be  passed  under  a  general  description, 
do  not  fit  this  case,  in  which  the  description  is  not  gene^ 
The  question  still  recurs,  was  the  tract  now  in  ques- 


ral. 


tion  the  one  contemplated  by  the  parties  in  the  contract  t 
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It  IB  admitted  on  all  hands,  that  the  tract  v^tm  in  question 
not  the  land. of  Rcwhmd  Madison  H^ths  time  of  the  con- 
tract. It  is  also  admitted,  that  it  was  not  then  willed  to 
him,  &  no  other  will  is  shewn  than  one  made  more  than 
three  years  afterwards :  but  the  case  will  be  still  stronger 
agatoftt  the  appellees,  if  it  be  she¥m  that  this  land  was  not, 
at  the  time  of  the  contract,  intended  to  be  willed  to  Rcrwlar^d 
Jdadison^  but  another  tract,  the  destination  of  which  was  af* 
teiwards  changed ;  and  which  (and  not  this  tract)  was  in 
the  contemplation  of  the  parties,  wKen  the  contract  was 
entered  into,  and  provision  made  for  the  valuation  thereof; 
and  this  brings  us  to  the^  proofs  in  the  cause. 
'  It  is  charged  in  the  bill,  that  John  Midlson^  the  father, 
had  "  intended  to  devise*'  (not  **  had  devised"^)  the  land  in 
question,  to  Rowland  Madison^  as  at  the  date  of  the  con- 
tract, and  that  this  intention  was  known  to  the  family  of 
John  Madtaon^  and  others.  The  answer  states,  as  upon 
belief,  that,  at  the  time  of  the  contract y  William  Madison  and 
Rowland  Madison  did  not  expect  their  father  would  devise 
Voss^s  to  Rowland  Madison^  but  the  lower  tract,  which  was 
afterwards  devised  to  the  appellees.  This  denial  in  the  an- 
swer is  abundandy  supported  by  Hugh  Crockett^  who  is  ad- 
mitted to  be  very  respectable,  was  much  confided  in  by  the 
testator,  and  perhaps  had  better  opportunities  of  knowing 
his  sentiments,  on  this  subject,  than  any  other  person.  He 
says  that  the  testator,  in  his  life-time,  repeatedly  informed 
kim,  that  it  was  his  intention  to  give  Rowland  Madison  the 
lower  part  of  the  tract  of  land  called  Fos^s^  and  to  William 
Madison  the  upper  part ;  and  that,  in  consequence  of  this 
intention  so  expressed,  Rowland  Madison  did  actually  plant 
fruit  trees  on  the  lower  part;  that  afterwards^  shortly  before 
the  marriage  of  Rowland  Madison  with  Miss  Lewisy  and  af 
ter  the^ath  of  William  Madison^  John  Madison^  the  testa- 
tor, expressed  an  intention  ol  changing  tly  disposition  of  the 
sai^  tract,  so  as  to  give  to  Rowland  Madison  the  upper 
part,^now  in  question,)  and  to  give  to  William  MadisorHs 
children  die  lower  part.     Nothing  can  be  more  conclusive 
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was  after  the  date  of  the  contract,  and  also  after  WilUatn 
Madtson*8  death,  that  the  testator  altered  his  intention,  wbich^ 
before,  and  at  the  time  of,  the  contract,  was  to  gi^  the 
lower  tract  to  Rowland  Madison.     That  tract,  therefore,  and 
not  the  tract  now  in  question,  was  the  one  which  the  parties 
contemplated  by  their  contract,  and  which,  in  the  alleged 
event,  was  to  be  valued.    This  deposition  and  answer  is  not 
materially  impugned  by  any  evidence  in  this  case.     Let  us 
investigate,  briefly,  those  parts  gf  the  testimony  which  have 
been  arrayed  against  it,  by  one  of  the  appellees'  counseL    It 
has  been  supposed  that  the  answer  of  the  appellant,  the  bond 
of  December^  1789,  and  the  three  depositions  of  Gabriel 
Madison^  George  Madison^  and  Susanna  Madison^  are  all  in 
opposition  to  the  depositi\Hi  of  CoL  Crocketty  in  thb  parti* 
cular. 

It  was  supposed,  in  the  first  place,  that  the  answer  of  the 
appellant  b  in  collision  with  Crociett^s  deposition.  If  that 
counsel  was  serious  in  this  idea,  he  has  viewed  that  answer 
through  a  very  diiferent  medium  from  what  I  have  done. 
1  here  is  nothing  in  it,  in  my  judgment,  which  carries  the 
semblance  of  such  an  idea.  Again,  he  supposed  that  the 
bond  of  December y  1789,  from  Rmpland  Madison  to  Andrew 
Lewisy  in  which  he  contracts  to  convey  •*  Foss\^  willed  to 
him  by  his  father,  to  the  said  Lewis^  was  also  in  conflict 
with  that  deposition.  Setting  aside  the  testimony  shewing 
that  John  Madtson^s  intenjtion,  respectmg  this  land,  was 
intermediately  changed,  it  is  difficult  to  conceive  how  an  ad- 
mission that  a  tract  of  land  was  willed  to  a  man,  onthe  Bth 
of  December^  1789,  amounts  to  an  admission  that  it  was  so 
willed^  or  intended  to  be  willed^  on  the  10th  ofCktoBer^  1780. 
As  to  the  deposition  of  Gabriel  Madison^  I  can  see  nothing 
in  it  going,  by  any  possibility,  to  shew  that  the  testator,  on 
the  5th  of  December y  1789,  had  wiiled^  or  intended  to  will, 
the  land  called  VoiFs  to  Rowland  Madison*  The  same  may 
be  entirely  said  of  that  o£  Susanna  Madison.  There  is,  iiyleed, 
H  general  belief  expressed  by  George  Madison^  that  it  was 
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understood  in  his  father's  family,  that  he  intended  to  give     ^'^J^» 
Vo9s^€  to  Rowland  Madison :  but  this  belief  might  have  ari-  k^^^  ^^/ 
sen  in  the  mind  of  the  witness  at  a  time  posterior  to  the       ^^ 
date  of<the  contract)  (which  appears  from  other  testimony  'Maditom. 
to  have  been  the  case,)  and  (even  throwing  this  last  consi- 
deration out  of  the  case)  is  incompetent  to  outweigh  tho 
testimony  of  the  answer,  and  that  of  Hugh  Crockett^  ly^hich 
is  very  clear,  circumstantial,  and  express,  as  to  this  point, 
and  who  is  accredited  by  this  witness  himself,  as  to  his  op- 
portunities of  knowing  the  facts  to  which  he  deposes,  on  ac* 
count'of  his  acknowledged  intimacy  with  his  father. 

It  is,  therefore,  neither  shewn  that  the  tract  of  land  in 
question  was  willed  to  Rowland  Madison  at  the  date  of  the 
contract,  nor  that  it  was  then  intended  to  be  willed  to  him. 
The  proofs  on  this  point  are  entirely  otherwise ;  and  that 
it  was  not  until  after  the  date  of  the  contract  in  question, 
and  after  the  death  of  William  Madison^  that*  John  Modi'' 
son^s  intention  was  changed  so  as  to  intend  to  will  Fosses  to 
Rowland  Madison^  which  intention  he  accordingly  carried 
into  effect.    I  will  here  make  one  general  remark ;  and  that 
is,  that  all  those  parts  of  the  answer,  of  the  testimony,  of 
the  belief  of  the  witnesses,  or,  even  of  that  of  the  appellant 
himself,  which  seem  to  consider  and  admit  the  contract  as 
applying  to  the  land  called  Voss*s^  prove  nothing,  as  to  the 
iact|  whether,  at  the  date  of  the  contract^  that  tract  was  the 
one  contemplated  by  the  parties,  which,  if  so  proved^  would 
go  to  supply  the  deficiency  of  the  contract  in  thb  particular. 
All  these  may  have  arisen  upon  mere  report,  or  under  a  be- 
lief that  the  contract  itself,  when  produced,  or  the  testimony 
might  go  to  supply  that  defect ;  which,  however,  is  not  the 
case  in  the  present  instance. 

My  opinion  therefore  is,  that  the  contract  before  us  does 
not  eiknd  to  this  land,  under  any  j^enera/ expressions  there- 
of; but,  on  the  other  hand,  extending  only  to  ^  particular 
«  tmct  wittedf  or  intended  to  be  willed^  to  Rowland  Madison^ 
thef^  is  a  defect  of  proof  to  bring  the  tract  in  question  un- 
der that  contract ;  and  that,  to  say  the  least,  this  fair  and 
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honajide  purchaser,  for  full  price,  should  not  be  considered 
as  a  purchaser  with  notice ;  as  the  doctrines  on  this  subject 
do  not  apply  to  vague  and  indefinite  contracu ;  but  in  or* 
der  to  affect  a  purchaser  with  notice,  there  ought  to  be  some- 
thing to  lead  to  a  knowledge  of  the  specific  land  contempla- 
ted; a  point  which,  so  far  from  existing  in  this  case  in  fa^ 
vour  of  the  purchaser,  by  the  means  of  ordinary  diligence 
on  his  part,  is  not  even  yet  estabUshed,  (as  applicable  to  the 
land  in  question,)  after  all  the  care  and  pains  of  the  appeU 
lees  to  collect  testimony  upon  the  subject. 

This  case,  therefore,  being,  upon  the  merit^  extremely 
clear  for  the  appellant,  in  every  respt'ct,  I  am  of  opinion  to 
reverse  the  decree,  and  dismiss  the  bill ;  and  this  without 
deciding  (as  being  not  nectssar}'  to  be  decided)  whether 
other  parties  are  necessary ;  though  my  present  impression 
is,  that  they  are  so* 

Judge  Fleming.  This  being  a  case  of  much  solicitude 
and  of  considerable  interest  to  the  contending  pairties,  I  have 
examined  the  record  with  great  attention;  and  though  it 
seemed,  at  first  view,  not  a  litde  complicated,  it  appears  to 
me,  on  a  thorough  investigation,  a  very  plain  case ;  and  as 
it  has  been  fully  and  ably  discussed  by  the  Judges  who 
have  preceded' me,  I  shall  briefly  notice  only  what  appears 
to  me  the  most  material  points  in  the  cause. 

By  the  agreement  10th  of  October^  1780,  between  WiU 
Ham  and  fiotvland  Madison^  the  latter  (in  lieu  of  1,000 
acres  of  land  on  Booties  Creek^  belonging  to  WtUiam^  which 
Rowland  had  sold  to  Gordon^  and  for  which,  by  a  former 
agreement,  he  was  to  give  his  land  in  Botetourt  in  ex- 
change) was  to  make  William  a  tide  to  the  same  quantity 
of  land,  obtained  by  a  military  warrant,  agreeable  to  his 
majesty'^  proclamation,  and  clear  of  any  disputes  ^i^tso- 
ever;  but  in  case  the  said  Rowland  should  not  do  this,  he 
agrees  that  the  first  bargain  shall  be  binding  on  him ;  ^*  that 
when  he  comet  to  the  possession  of  his  Imid  i^illeb  to 
4 
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■iXt  that  he  Will  make  the  said  Willkm  a  tide  for  tht 
kmdf  first  having  both  tracts  valued,"  &c 

This  agretnie&t  was,  no  doUbt,  understood  b}r,  and 
binding  between,  the  parties,  and  their  respeaive  represen* 
tatives;  but,  even  M  it  had  been  made  public,  and  recorded 
in  due  time,  it  appears  to  be  too  vague  and  uncertain  (no 
particular  land  being  described  therein)  to  afiect  any  third 
person,  and  especially  a  fair  purchaser  for  a  valuable  consi« 
deration,  without  the  smallest  notice  of  that,  or  any  other 
agreement,  between  Wliliam  and  Rowland  Madison  being 
in  existence* 

It  appears  that  the  will  of  John  Madison^  the  father,  by 
which  the  land  in  controversy  called  Vos^s^  was  devised  to 
Rowlandj  was  dated  the  10th  of  December^  1783,  more  dian 
three  years  after  the  date  of  the  contract ;  and  in  which 
land  the  widow  of  the  testator  (who  died  before  the  month 
of  Marchy  1784)  had  an  estate  for  life*  That  Rowland 
MadUon  was  resident  in  the  State  of  Kentucky  at  the  death 
of  his  father,  and  some  years  thereafter  (probably  on  die 
death  of  his  mother)  returned  to  Virginia  and  setded  on 
Foss\  where  he  resided  several  years;  and  in  December^ 
1789,  sold  the  land  to  the  appellant  for  2,000/.  to  whom  he 
executed  a  bond  in  the  penalty  of  4,00OA  to  make ,  him  a 
tide,  on  or  before  the  1st  of  September y  1790.  After  the 
purchase  the  appellant  removed  to,  and  setded  on,  yoss\ 
where  he  remained  quietly  until  some  time  in  the  year 
1792,  when  Mrs.  Elizabeth  Madison  informed  him  of  the 
contract  between  William  and  Rowland  Madison  as  stated  in 
the  bill;  which  the  appellant  expressly  swears  in  his  answer 
was  the  first  information  he  ever  received  concerning  that 
contract;  and  this  is  strongly  corroborated  b^  the  depositions 
of  a  number  of  respectable  neighbours,  in  habits  of  great  inti- 
macy With  the  family,  all  of  whom  declare  they  never  heard 
of  such  or  any  other  contract  between  William  and  RoW" 
land  Madison*  At  the  time  the  notice  was  given  to  the  ap- 
pellant; he  had  been,  about  two  years,  in  quiet  •^jossession 
^f  the  premises,  had  paid  fifteen  sixteenths  of  the  purchase- 


Afhil, 

tsia 


Levii 

T. 

Madisons. 


328  Suprmnit  Court  qf  Jppeaii. 

money  ^^nd  the  other  sixteen^  was  retuned  to  satisfy  ail 
unliquidated* debt  due,  in  certificates,  from  Rowland  Madi^ 
son  to  one  Hurfordy  which  he  had  assumed  to  pay,  and  af- 
terwards did  pay. 

Soon  after  the  sale  of  the  land  in  question  to  LewM^ 
Rowland  Madisony  in  the  year  1790,  removed  to  Kentucky 
(supposed  then  to  have  been  clear  of  debt)  with   18  or  20 
iikely  negroes,  three  loaded  wagons  and  teams,  and  other 
property. 

It  appears  that  Gabriel  Mu&sony  a  brother  of  William  and 
JRowkmdy  was  present  at,  and  the  only  witness  to,  the 
aforesaid  agreement*  H«  was  at  the  time  possessed  of 
3,000  acres  of  military  land  1)  ing  in  KenUickyy  such  as  was 
therein  described ;  out  of  which  he  agreed,  in  presence  of 
tho  parties,  to  furnish  Rowland  with  1,000  acres,  to  satisfy 
the  contract,  of  which  1,000  acres  William  was  to  make 
choice,  out  of  the  3,000  acres  aforesaid*'  He  made  choice 
of  a  tract  of  1^000  acres  on  Simpson^*  Creeky  and  exchanged 
it  with  one  Craig  for  a  tract  in  Montgomery  County,  called 
Hand*s  Meadow;  but,  the  tide  of  the  Simfison^s  Creek 
land  bemg defective,  the  contract  with  Craig  was  cancelled; 
and  William  Madison  soon  after  died,  in  the  year  1782« 
And  thus  the  matter  rested  until  the  year  1792;  two  years 
after  A*  Lewisj  the  appellant,  had  purchased  and  got  pos* 
session  of  Foss\  the  land  in  controversy;  when  Mrs*  Mi^ 
dison^  mother  and  guardian  of  the  appellees,  (for  the  first 
time  as  before  noticed,)  informed  the  appellant  of  the  agree- 
ment between  William  and  Rowland  Madison;  which  for 
eleven  years  had  been  a  secret,  except  to  a  few  members  of 
the  family*  It  appears,  too,  from  the  deposition  of  Gabriel 
Madison^  that,  i^r  the  SimpsorCs  Creek  land  was  lost,  he^  in 
order  to  enable  his  brother  Rowland  to  fulfil  his  contract 
with  William^  let  him  have  1,000  acres  of  land,  of  tile  same 
description,  on  the  river  Ohio;  which,  if  conveyed  to  Wil^ 
/iam^tf  heirs,  would  have  completely  satisfied  tiie  contract; 
of  which  land  it  appears  that  Rowland  was  in  possession, 
$0  late  as  the  year  1795;  and,  after  that  period^  sold  the 
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same  to  Wialter  Belly  to  whom  Gabriel  Mcukson^  who  had     ^y^^* 
the  legal  title,  was  afterwards,  by  a  decree  of  Fayette  Coun- 
ty  Court,  compelled  to  make  a  conveyance. 

It  appears  also,  by  the  deposition  of  Gabriel  Madiaoriy 
that  several  years  before  the  sale  to  Walter  Belly  he  was 
written  to  by  Colonel  Francis  Preston^  another  uncle  of  the 
appellees,  in  their  behalf,  requesting  the  deponent  to*  in* 
form  him  wh^t  he  knew  on  the  subject. 

The  deponent  wrote  Colonel  Preston  for  answer,  that  he 
was  ready  to  convey  to  William  MadisorCs  heirs  the  1,000 
acres  of  Ohio  land,  provided  he  could  get  Rowland  Madt^ 
sor^s  release*  And  if  proper  steps  had  then,  or  for  a  year 
or  two  thereafter,  been  taken  by  the  friends  of  the  appellees, 
who  were  infants,  a  conveyance  of  the  Ohio  land  would  have 
been  executed  to  them;  the  primary  object  of  the  contract- 
ing parties  fulfilled;  ami  an  end  put  to  this  controversy* 
"  And  it  may  be  remembered,  that  the  sole  motive  of  chan- 
ging the  original  agreement  was  to  give  to  Rowland  Madt* 
son  the  option  of  substituting  1,000  acres  of  Kentucky  mi- 
litary land  for  the  land  he  had  in  expectancy  from  his  £a< 
ther,  the  identity  of  which  was  janknown  to  the  contracting 
parties,  and  depended  altogether  upon  a  contingency  that 
might  never  have  taken  place* 

As  to  the  omission  of  making  the  representatives  of 
Rowland  Madison  parties  to  the  suit,  the  appellant  ought 
not  to  be  affected  by  it.  He  has  no  claim  upon  them;  and, 
I  conceive,  they  have  none  upon  him.  He  appears  to 
be  a.  fair  purchaser,  for  a  valuable  consideration,  without 
«otice  of  any  prior  claim  to  the  land  in  controversy,  and 
ought  to  be  quieted  in  the  possession  of  his  purchase.  I 
am  therefore  of  opinion,  that  the  decree  be  reversed,  and 
the  bill  damissed  with  costs. 

By  the  whole  Court.  Decree  reversed,  and  bill  dismissed 
with  costs*. 

Vol.  I.  .  T  t 
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^iprifsk  ^^^'  against  Cunningham's  Executon 

1.  Though  PETEU  HULL,  the  appellant,  brought  a  siut  in  the 
in  gro99,  for  Superior  Court  of  Chancery  for  the  Staunton  District, 
moTe^^i^t!'  against  Robert  Cunningham^  sen.  to  be  allowed  a  deduction 
evident  "that  ^^^^  Certain  bonds  for  purchase- money,  on  account  of  a  de- 
both    parties  gciencv  in  land  sold  and  conveyed.    A  tide-bond,  dated  the 

•wertmtttaken  <    '  "^ 

in  a  materitU  29th  of  yanuaru^  1796,  bound  the  said  Robert  Cunningham 

pointyas  to  the 

linen  by  which  to  make  to  the  said  Peter  Hull  '^  a  good  and  sufficient  deecl| 
htU),  and  in  fee-simple,  for  a  certain  tract  of  land  known  by  the  name 
exp^aTa^ee-  of  Crab  Bottom^  lying  in,  Pendleton  County,  said  to  contain 
^pw^  '^  tTut  ^''O  acres,  be  it  more  or  less,  clear  of  all  incumbrances,  on 
^T^ihT  'k  ^^  ^^^^^^  ^^  ^^^^  ^^y  of  "^^^  August^  to  wit^  all  that  tract 
upon  himsetf,  ifjt  him  by  his  father  John  Cunninghmn^  deceased.^^  The 
E<i»iity  will  deed,  executed  the  2d  of  September^  1797,  for  the  purpose 
a  deficiency,  of  complying  With  the  condition  of  this  bond,  was  for  the 
2  But  if  the  Same  tract  of  land,  setting  forth  the  boundaries  according  to 
mr^b*^^ev^'  ^^''^^"^  deeds  of  lease  and  release,  of  record  }n  Augusta 
Hoti  or  other.  Countv,  from  Tames  Trimble  and  Sarah  his  wire  to  the  de- 

w*«)  lo9e  the  -^ '  "^ 

land  he  ex- feadant,  dated  the  17th  and  18th  days  of  August^  1761. 
but  make  The  bill  charged  that  the  plaintiff*  had  rented  the  said 
ft"  M  ^wntcnXy  plantauon  and  tract  of  land  from  the  defendant  for  several 
pafcn°t*l^"the  y^^^s  before  the  purchase,  and  had  then  understood  that  all 
PJ^^.^^^  the  improvements  belonged  thereto;  that,  before  the  bargain 
is  only  the  a-  ^as  concluded,  the  defendant,  and  the  a^ent  or  person  wh0. 

mount  of  hi*.  .J     I  .      ,.  \  .  ,_     L 

eipenditares  It  was  said,  kneTv  the  lines,  went  upon  the  same  with  the 
the  ^  patent,  pl9intiff,  and  shewed  him  lines,  which  they  said  were  thp 
Twe^iSio^ce  ^^c  lines,  and  which  included  all  the  buildings  and  improve- 
for  trouble  m^ntJ.  \vhich  lines  would  appear  by  a  plat,  marked  A.,  (da- 
tfc^im/ costs  of  ted  yune  20di,  1797,  and  exhibited  with  the  bill,)  contain- 

suit.  , 

ing  340  acres;  that  the  defendant  had  made  him  a  deed 
whetheiv  in'  ^^^  ^^^^  ^^  expected  was  the  whole  of  the  land  purchased, 
ictLn*^ar/«^  but  which  he  found  by  a  s\ir\'ey  marked  B.  was  only  258 
beelfmaintKiir,  ^^''^5»  being  112  less  than  the  quantity  mentioned  in  the 
ti'ticlond  ?^^^^  ^°°^  *  leaving  out  ninety  acres  of  the  most  valuable  land 
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shewn  to  the  plaintiff,  and  the  dwelling-house  and  other  im»     April* 
provements;  that  the  plaintiff  never  would  have  purchased    v^^nt^ 
the  said  land  had  he  known  diat  the  part  to  which  the  defend-        Hull 
ant  had  no  title  did  not  belong  to  the  same.      He  therefore     Cynning- 
daimed  a  deduction  from  so  much  of  the  purchase-money        'or.  •  ' 
as  remained  unpafd :  and,  by  an  amended  bilL,  obtained  an  —— — 
injunction  to  stay  proceedings  at  law. 

The  defendant,  in  his  answers  to  the  original  and  amend- 
ed bills,  denied  most  expressly  that  he  ever  named  any  cer* 
tain  quantity  of  land;  being  unable  to  do  so,  from  a  variety 
of  causes,  which  the  complainant  well  knew;  that  the  courses 
were  procured  and  furnished  by  himself  for  the  purpose  of 
making  him  a  deed.     The  defendant  averred  that  he  never  / 

was  possessed  of  the  courses  or  plat;  that  the  deeds  from 
Trimble  and  wife  had  been  procured  by  his  father  to  be 
made  to  him  when  he  was  very  young ;  that  he  had  been 
many  years  a  prisoner  with  the  Indians;  that,  being  involved 
in  a  lawsuit,'  soon  after  his  return,  about  dtts  land,  his  pa- 
pers were  filed  in  the  office  of  the  General  Court,  where 
they  were  certainly  lost  or  mislaid  during  the  revolutionary 
war,  so  that  he  could  never  exactly  ascertain  thequandty  of 
the  land.  Re  positively  denied  his  ever  having  shewn  the 
complainant  any^ines  or  boundaries;  and  declared  that  no 
bargain  or  purchase  was  ever  made  on,  or  within  sixty  miles 
thereof;  that  he  lived  at  a  great  distance  from  the  land,  and 
received  his  only  information  respecting  its  value  from  the 
complainant^  who  lived,  fix>m  his  infancy,  near"  it^  (as  well  as, 
for  some  years  previous  to  the  purchase,  upon  it^  and  now 
holds  lands  adjoining;  that  the  complainant  had  frequently 
proposed  to  buy  the  land  of  him,  and  came  to  his  house  and 
commenced  the  bargain,  which  w^ls  finished  at  a  neighbour's 
bouse ;  that  the  words  *^  more  or  less*^  were  inserted,  be- 
cause the  defendant  was  determined  not  to  name  any  parti- 
cular number  of^  acres ;  ^'  that  the  quandty  of  370  acres  was 
named  (as  the  defendant  verily  believes)  by  the  complainant 
himself y  as  it  was  thought  proper  to  mention  some  number  in  . 
the  bond  of  conveyance ;  for  which  reason  the  words  **  more 
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"^1810^*  ^r  few^  were  expressed,  to  shew  uncertainty  with  respect  t$ 
quantity;  that,  if  the  tract  had  conuined  one  thousand  scres^ 
the  complainant  would  have  beipn  entitled  to  the  whole  un- 
der the  agreement,  and  was  perfectly  agreed  and  satisfied  to 
receive  the  premises  soU^  at  the  price  agreed  uponJ^  This 
'  answer  stood  unimpeached,  and  in  many  parts  was  supported 
by  the  evidence. 

By  a  survey  made  in  the  cause,  it  appears  that  the  lines 
expressed  in  the  deed  comprehend  270  acres.  To  this  die 
surveyor  annexed  a 'plat,  shewing  the  form  of  90  acres  of 
land  which  he  surveyed  for  the  plaintiff  November  18th, 
1797,  except  a  small  triangle  (amounting  to  four  acres) 
which  was  excluded;  and  observed,  that  the  boundaries 
thereof  appear  to  be  all  old  marked  comers^  and  were  sup- 
posed to  be  the  boundaries  of  the  lands  formerly  claimed 
by  the  defendant,  amounting  to  86  acres.  The  buildings 
sold  by  the  defendant  to  the  complainant  were  actually  up- 
on this  part  of  the  land.  It  appears  that  an  entry  was  made 
by  a  neighbour  for  twenty  acres  of  this  part;  that  Hull  pur- 
chased the  right  of  the  locator,  made  a  farther  entry  for  the 
residue,  and,  as  it  seems,  obtained  a  patent  for  the  whole, 
amounting  (together  with  the  small  triangle  of  four  acres) 
to  90  acres:  notwithstanding  which,  he  insisted  that  he 
ought  not  to  be  allowed  for  his  reasonable  charges  and  trouble 
on/yy  but  for  the  actual  value  of  the  land,  or  at  least  pr^ 
rata. 

Such  are  th^  principal  outlines  of  this  case.  The  Chan- 
cellor {July  ^Oy  1804)  was  of  opinion,  that  "the  plain- 
tiff^s  relief  is  purely  equitabky  is  it  is  believed  that  he  could 
neither  support  an  action  on  the  agreement,  nor  deed,  in  the 
proceedings  mentioned;  but  that  the  parties  were  mistaken 
in  a  material  point  cannot  be  doubted:  had  the  plaintiff 
brought  his  bill  to  be  relieved  from  his  contract,  and  could 
the  Court  place  the  parties  in  the  same  situation  in  which 
they  were  before  the  contract  took  place,  the  mistake  appears 
to  be  of  sufficient  magnitude  to  justify  such  a  measure:  but, 
inasmuch  as  the  plaintiff  has  not  prayed  to  l>e  released 
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firom  his  contract,  nor  could  the  parties  be  placed  in  the     ^"jj*** 
situation  in  which  they  stood  prior  thereto;  part  of  the   v^-v%^ 
defendant's  lands  and  im])pveinents,  which  he  had  held       ^^ 
for  many  years,  and  which  he  might  have  continued  to  hold    Canoins^ 
uninterrupted,  (more  especially,  as,  from  the  report  of  the        tor.  **"* 
surveyor,  the  boMndaries  of  the  lands,  said  to  be  vacant,   — — -— 
appear  to  be  marked  as  boundaries  of  the  said  defendant's 
claim,  and,  as  it  may  appear^  originally  were  so^)  are  now 
held  by  the  plaintiff  under  a  different  tide,  the  Court  must 
endeavour  to  place  the  parties  in  the  situation  they  must 
have  stood,  had  no  mistake  taken  place;  which,  it  is  pre- 
sumed, is  equally  consonant  with  the  principfes  of  equity." 
The  plaintiff  was  therefore  directed  to  exhibit  an  account 
of  his  expenditures  in  procuring  a  tide  to  the  vacant  lands, 
as  also  an  account  for  his  trouble  therein,  to  be  allowed 
him  (when  reported  to  the  Court)  so  far  as  reasonabie^ 
together  with  his  adiuU  costs   in  prosecuting  his  suits. 
From  &is  decree  the  plaintiff  obtained  aft  appeal,  which, 
having  abated  by  the  death  of  Cwmingham^  was  revived 
against  his  executor. 

Wickham^  for  the  appellant.  The  ground  for  the  relief 
prayed  for  is,  that  land  was  sold  to  HuU^  to  which  the  ' ' 
vendor  had  no  tide.  Both  parties  were  ignorant  of  this 
circumstance.  It  was  generally  understood  in  the  neigh-  ^ 
bourhood  that  the  land  in  question  was  within  the  reputed 
boundaries ;  when,  in  fact,  the  most  valuable  part  of  the 
land  was  vacant,  but  was  ^erwards  secured  by  HuU. 
The  question  dien  is,  what  is  the  proper  measure  of  relief  t 

The  Chancellor  was  mistaken  in  supposing  that  our  re* 
medy  was  merely  equitable.  I  contend  that  HuU^  by  the 
terms  of  the  bond,  could  have  maintained  an  adtion  at  law 
upon  it:  the  obligor  being  bound  to  make  a  ^sufficient 
deed  in  fee-simple  for  a  certain  tract  of  land  left  him  by 
bis  father.*'  lliis  could  not  be  done  without  making  a 
good  tide  to  the  land,  as  he  claimed  it  under  his  father ^  and 
as  his  father  held  it.    Acceptance  of  the  deed  was  no  sa^ 


1804. 
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April,  tisfactioft  o(  the  bond;  for  it  is  not  proved  to  have  bc^u 
accepted  as  yi/i/satisfacuoii;  without  which,  such  acctpt*- 
ance  could  not  be  pleaded  in  bat.  The  deed  was  for  part 
of  the  land ;  conveying  no  more  than  Cunningham  was  enti- 
tled to.  This  was  only  part  satisfaction j  which  Hull  hzd  a 
"■"—""■*"  fight  to  receive,  as  such,  and  Chen  to  resort  to  his  action 
for  the  residue. 

If  he  had  brought  an  action  at  law^  the  measure  of  da« 
mages  would  have  been  the  value  of  the  land*  The  same 
Ought  therefore  to  be  the  measure  of  relief  in  equity. 

Williamsy  contra.  From  the  evidence,  it  is  clear  that 
Hull  knew  more  of  the  land  than  Cunningham^  whd  relied , 

(a)  I  CaU^  On  /fe// alone.  JoWtffe  v.  Hite{a)  settled  the  principle  that 
the  original  contract  is  to  be  the  rule;  and  that,  if  the  ven- 
dee buys  at  so  much,  more  or  less^  be  takes  the  risk  upo^ 

(J)MS.  ^pnV,  himself.  The  same  rule  prevailed  in  Pendleton  v.  Stuart. (J>) 
HulLf  therefore,  was  entitled  to  no  compensation;  but  if  to 
any,  certainly  not  to  more  than  the  Chancellor  had  gives 
him.  If  he  considered  Cunningham  bound  to  make  good 
this  land,  he  ought  to  have  given  him  notice  of  the  vacant 
land  before  he  had  perfected  the  title  himself;  and  he 
should  not  demand  an  allowance  of  die  full  value  of  ninety 
acres,  with  all  the  improvements,  for  what  cost  him  not 
more  than  ten  dollars. 

JVickbamj  in  reply.  The  distinction,  between  thia  ease 
and  Jolliffe  v.  Htte  and  Pendleton  v.  Stuarty  is,  that,  in 
each  of  those  cases,  the  purchaser  got  all  the  land  within 
the  specified  limits:  the  deficiency  was  only  in  the  number 
of  acres.  But  here,  Hull  does  fiot  get  the  land  w^tlun  the  , 
limits  by  which  he  purchased:  an  important  part  of  the 
land  conti-acted  for  was  not  conveyed  at  all;  being  admit- 
ted not  to  be  the  property  of  the  vendor. 

As  to  Cunningham's  not  being  acquainted  with  the  lines; 
he  certainly  must  have  supposed  the  houses  and  other 
improvements  to  have  been  on  the  tract  which  he  held,  ani 
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loust  have  conteiqplated  conveying  them  to  the  purchaser*     April» 
NelsQn  V.  Manhew9^a)  and  ^mel  v.  Woodlief^{b)  ar^  \^^^ 
^OBcluaiye  au^o^itiefi  to  shew  that  he  was  bound  to  maice       Hou 
yood  tbp  de£cijei|(:yi  ^ince  theiioupdiirie^  es^pre^^cd  in  hia     CttniUpf^ 
(ffvn  title  papers  contfiined  less  than  the  $p€Cified  quwtUys        top*^^* 


and  the  words  '*  more  or  kes^  do  not  cover  so  Rreat  a  de»  - 

^ency  as  that  discovered  in  this  case,  but  only  a  reasona*  i64. 
Ub  attowaoc^  ior  small  errors  in  surveys^  and  variatbns  in 
instrumicnta*"    The   measure  of  damages  sboidd  be  the 
vfihie  qf  the  land  at  the  time  of  the  ^ntract;  according  to 
the  ca^e  of  Nelson  v.  flJatthetm. 

The  smallness  of  the  sum  paid  by  Hull  to  save  the  land 
is  a  matter  of  no  consequence.  Suppose  he  had  sued  for 
the  land,  and.  been  defeated,  after  spending  one  hundred 
pounds.  He  could  not  have  recovered  that  sum,  Iq  addi^ 
tion  to  the  value  of  the  land.  When,  there£Dre,  he  has 
got  the  land  for  a  smaller  sum,  Cunningham  is  not  entitled 
to  the  benefit  of  his  successful  speculation. 

April  %^thy  1810.     The  Judges  delivered  their  opinions. 

Judge  Tucker  (after  stating  the  case)  observed.  This 
case  in  many  of  its  circumstances  so  nearly  resembles  that 
of  Pendleton  v.  Stuart^  that  the  same  reasons  which  governed 
in  that  case  appear  to  apply  to  this,  in  part.  In  both^  the 
purchaser  had  a  much  bcttef  opportunity  of  knowing  the  '      ' 

lands  than  the  seller.  Here  the  words  of  the  bond  do  not 
amount  to  a  warranty  of  the  quantity ;  inasmuch  as,  in 
jipeaking  thereof,  there  is  this  caution  used ;  ^'  said  to  con- 
tain 370  acres,  be  it  more  or  less^  to  wit,  ^<  all  that  tract  leji 
him  by  hia  father  John  Cunningham.^  deceased^^  These  cir- 
cumstances indicate  a  contract  in  grossy  and  not  by  the  spe- 
cific number  of  acres*  Neither  the  seller  nor  the  buyer 
appears  to  have  had  access  to  any  ti^ilr-deeds*  The  old 
marked  lines  and  comers  noticed  by  the  surveyor  may 
have  misled  them  both ;  or  may,  in  fact,- be  the  true  lines 
of  the  original  survey,  or  patent,  lost  or  mislaid  among 
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APRii'f     the  records  of  the  General  Court;  and,  if  so,  Cvmwigham 

\^-  -^^   was  entitled,  perhaps,  to  a  patent  for  the  suridus  under  the 

^^      '  46tfa  section  of  the  land-lav?.     Be  that  as  it  may,  here  ha» 

CaniMng-    b^en  no  actual  eviction  or  expulsion  of  Hull  from  the  kuufar 

ham's  Execa-  '^ 

tor.        not  comprehended  within  the  lines  of  CtmmnghanCs  deed* 
■  What  then  is  the  damage  he  has  sustained  ?  -£xacdy  what 

the  Chancellor  has  supposed.  Had  he  brought  a  suit  at  law 
upon  the  bond,  after  he  had  taken  up  and  patented  the  lands, 
and  thereby  secured  them  to  himself,  a  Jury  could  not  have 
given  him  more  than  thd  Chancellor's  decree  probably  al- 
lows him*  Having  elected  to  come  into  a  Court  of  Equity^ 
he  certainly  cannot  have  vir^ictive  damages*  Compensa- 
tion for  his  trouble,  and  actual  expenses  in  securing  his  tide, 
seems  to  me  to  be  the  just  measure  that  he  is  entided  to. 
Perhaps  die  decree  ought  to  have  directed  that  Cunningham 
should  execute  a  release  of  the  lands  which  he  has  taken  up 
and  patented  f  inasmuch  as,  by  possibility^  die  original  patent 
may  be  found,  and  the  lines  thereof  comprehend  the  whole 
tract,  which  Bull  now  holds.  But  1  lay  no  stress  upon  the 
omission,  as  that  possibility  seems  very  remote.  Upon  the 
whole,  I  think  the  decree  ought^  to  be  affirmed,  and  the 
cause  remanded  to  be  proceeded  on  to  a  final  decree^ 
with  this  further  direction,  that  Hull  should  be  decreed  to 
deliver  up  the  tide  bond  given  him  by  Curminghamy  and 
enjoined  from  bringing  suit  thereon. 

A  purduKr     Judge   RoANE*     The  grounds  of  the  decbion  of  this 
traet  of  7and  Court  in  the  case  oi  Pendleton  v.  Stuart^  are  decisive  of  , 
to  roanyacres!  ^^^  present  case,  and  even  go  beyond  it.    ,lliat  was  a  jodg- 
•od*  ^eJt*to  ^^^^  "P^°  ^  written  agreement,  whereby  Stuart  agreed  to 
take  uponfdfn^  gell  Pendleton  **  1,100  acres  of  land,  more  or  less^^  for  300/. 

9elf  the  rufCf 

Mto  Knea,  or  A  bill  to  enjoin  the  Judgment  was  brought  by  the  defend- 

quantity,  (ap-  ''  %  j      ,       '       ^   r  •  r 

pcaring,  9\9o  znt^  Stating  9l  pro  rata  sale,  and  also  a  deficiency  of  160 
ooainted  with  acres  appearing  by  an  ex^farte  survey.  There  waa  no  evi- 
the  vendorX'  ^^^^^^  howcver,  supporting  the  allegation  of  the  bill,  as   to 

gainst    whom 

there  Jf»  no  proof  of  frandy)  ii  not  entitled  to  any  relief  in  eqntir,  for  a  lost  relating  to  the  risk 

under. ^-.  en. 
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the  pro  rata  sale,  or  varying  Ac  contract  as  appearing  upon    ^  ^J^y^ 
the  face  of  the  written  agreement.     The  bill  of  injunction    \^^>rs^ 
was  dismissed  by  the  Chancellor,  and  his  decree  of  dismis-        ^"^^ 
sion  affirmed, /ro  tanto^  by  this  Court ;  though  the  same  was  ij,^"^"^'  . 
corrected  as  to  an  omission  in  the  decree,  to  provide  for         ^r. 
procuring  a  title  to  the  land  actually  contained  within  the 
patent.     One  of  the  judges  was  of  opinion,  that,  if  the  caiie 
had  stood  qpon  the  written  agreement  merely,  he  should 
probably  have  been  of  opinion,  on  the  authority  of  JolUffe 
V.  Htte.(a)  to  allow  for  the  deficiency,  as  that  deficiency  (a)  i  CaU^ 
was  greater  than  was  reasonably  impuuble  to  the  variation  of 
instruments;  and  this  the  rather,  because  the  agreement  was 
not  to  sell  **flr  tract  ofUXQO  acreSy^  but  to  sell  "  1,100  acrcM 
of  land;^*  but  that  the  bill  having  asserted  a  pro  rata  sale, 
and  the  answer  which  was  substantially  responsive  thereto, 
having  stated  a  verbal  communication,  in  which  the  bu>  er 
agreed  to  take  the  risk  upon  himself  (there  being  no   con- 
trar}'  proof  or  circumstances,)  he  was  of  opinion  to,  affirm 
the  decree  upon  the  merits.    Another  judge  lays  great  stress 
upon  the  contiguity  of  Pendleton*s  residence  to  the  land,  and 
his  better  knowledge  of  the  quantity  than  Stuari*s;  circum- 
stances which  emphatically  exist  in  the  case  before  us* 

These  principles  are  decisive  of  the  present  case,  unless 
we  say  that  a  party  is  not  as  competent  to  take  upon  him- 
self a  risk,  with  respect  to  the  manner  in  which  the  lines 
of  a  tract  of  land  may  run,  as  with  respect  to  the  actual 
number  of  acres  contained  in  the  tract.  In  the  case  before 
us  it  is  fully  proved,  that  that  risk  was  taken  upon  him- 
self by  the  appellant,  and  that  there  was  no  concealment, 
fraud,  misrepresentation,  or  deception,  on  the  part  of  the 
appellee.  It  is  also  evident,  that  the  appellee  was  not  only 
as  ignorant  of  the  actual  lines  of  ^his  tract,  as  the  appellant, 
(and  probably  more  so,)  but  sold  the  land  by  the  gross^  and 
was  particularly  careful  not  to  lay  himself  responsible  for 
any  particular  boundaries  or  number  of  acres.  Unless, 
therefore,  we  are  prepared  to  say,  that  it  is  immoral  and  in- 
equitable for  a  man  to  pay,  and  another  to  receive,  money 
Vol.  I.  U  0. 
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April,  for  more  land  than  the  one  parts  with  and  the  other  geU, 
under  all  possible  circumstances  whatsoever,  (thus  exclu* 
ding  the  competency  of  a  contracting  party  to  take  upon 
himself  any  risk  as  to  lines  and  quantitv,)  a  position  xSmlK 
was  negatived  in  the  said  decision  of  Pendleton  v.  Stuart^ 
and  by  the  opinion  of  Judge  Pendkton  and  the  Court  in  the 
said  case  of  JoUiffe  v.  Hite^  the  appellee  was  entitled  to  re- 
cover thtr  stipulated  price  in  the  case  before  us» 
My  opinion  is,  that  the  decree  should  be  affirmed. 

Judge  Fleming.  This  is  a  very  p^nn  case*  The  de» 
cree  is  right,  and  I  am  not  for  disturbing  it* 

Decree  affirmed  by  the  unanimous  opinion  of  the 
Court** 

*  Note  by  the  Reporter.  From  this  and  other  eaies  it  appears  that,  where 
a  purchaser  is  entitled  to  relief  in  equity  on  the  ground  of  a  defieieney,  the 
meanrre  of  rf&r/'depends  upon  circunutancet.  If  the  deficiency  be  very  con* 
aiderable,  and  the  parlies  can  be  put  in  ttatu  gu9f  the  eontraat  shoold  be  re- 
tcinded^  if  the  purchaser  request  it.  If  the  parties  cannot  be  put  in  ttatu 
qvo,  or  the  purchaser  do  not  ^apply  for  a  reicitnon  of  the  contract,  an  allow- 
ance should  be  made  for  the  loMt  afi$tainedi  which  allowanee  is,  in  general, 
the  value  of  the  hmd  at  the  titne  of  the  contract,  with  lawful  interest;  {kelson 
T.  Matthenest  2ff.&  M,  164.;)  the  purchate'tHonetf  furnishing  (as  it  teems)  a 
proper  standard  of  that  value,  where  the  aciuul  value  does  not  appear  to  be 
different;  Lotcther  v.  The  Common-wealth,  \  If  &  M.  201.,  and  Judge  Fie- 
imng*9  opinion,  "i  H.  U  M.  179.;  but  //  oeemo,  the  actual  value,  when  ap- 
pearing to  be  greater  than  the  purchase-money,  is  to  be  allowed.  Helton  v. 
Matthevf,  Tucker's  and  Roane's  opinions,  2  ff  &  Jf.  \75.  and  177.  In  thb 
ease,  the  actual  loss  sustained  by  HuU  being  only  his  expenses  and  trouble  in 
getting  the  patent,  an<l  actual  costs  of  suit,  the  eourt  allowed  him  no  more; 
the  circumstances  of  his  case  making  it  an  exception  to  the  general  rule. 

h  seems  from  Jurlge  Tucker's  opinion  in  kelson  v.  Matthews,  %ff.&  M. 
177.,  that  If  the  purchsse-rooney  has  been  paid,  and  the  purchaser  be  evicted 
bsf  a  superior  title,  the  measure  of  relief  is  the  value  at  the  time  qf  the  ecs't- 
tion,  and  not  at  the  time  of  the  contract.  But  Chancellor  Tatflor,  in  Lovther 
▼.  Tfte  Commonwealths  \  H.  ^  M,  2()C.,  decided  otherwise.    Ideo  quaere. 

In  eate  of  a  deficiency  In  land  purchased,  the  sum  to  be  allowed  as  the  oc* 
tual  value,  is,  in  general,  to  be  estimated  by  the  average  value  per  acre  of 
the  whole  purchase,  and  not  by  the  relative  or  intrinsic  value  of  the  part 
lost;  (which  rule  may,  however,  be  varied  by  circumstances;)  2  ff.  U  M. 
p.  178.;  but,  in  ease  of  an  et»ci*9fi  of  part,  the  proper  estiirafe  of  damages  is 
the  actual  value  of  the  part  lost;  ibid,  p.  i77.;  in  estimating  whi«h,  I  premin^ 
its  relative  as  well  as  intrinsic  value,  ahottld  be  oontidered. 
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Templeman,  Executor  of  Steptoe,  against  Steptoe    Mmdm^ 

J      ^1  October  8« 

and  others. 

THIS  was  a  sbit  originally  brought  in  the  late  High    i.  a  decree. 
Court  of  Chancery  by  James  Stvptoe  and  others,  relations  moch'bf  f  blu 

•8  elsims  one 
of  two  sena 
rate  tabjccts  in  eontroTersy,  and  at  to  the  of  Atfr,  determining;  alto  the  riffhtf  of  the  partiet, 
hut  directing  an  account  to  he  taken^  is  notarial  in  any  respect,  between  Uie  parties  retained 
in  Court  J  and  their  le^l  representatives;  but  subject  to  revision  and  alteration  in  every  part, 
at  any  time  before  a  final  decree ;  without  the  necessity  of  a  bill  of  review. 

8.  Qiutre,  in  such  ca%,  whether  anv  tobsenoent  decree  could  affect  the  rightf  of  bona 
fide pirrcheLiert  oi  pi-operty  as  to  whicfi  the  biji  was  dismissed? 

d.  Constmction  of  the  5th,  6th,  and  7th  sectinns  of  the  act  <'to  reduce  into  one  these* 
▼era!  acta  dbeeting  the  course  of  descents."  Where  an  infant^  having  title  to  a  real  ea* 
tate  of  inheritance  derived  by  purchase  or  descent  immediately  from  the  father,  diet 
without  issue,  and  w  iih  no  brother  or  titter,  or  descendant  of  •ither ;  the  father  being  dead, 
but  the  mother  Hviiigs  the  right  of  inheritance  is  not  in  abeyance^  but  goes  in  parcenary  to 
the  brothers  and  sisters  of  the  father,  or  their  lineal  descendants :  and,  vice  ver§a,  snch  et« 
tate  being  derived  immediately  from  the  mother,'  and  the  being  dead,  but  the  father  Hiring'  $ 
it  goes  in  parcenary  to  Aer  brothers  and  titters,  or  their  lineal  detcendantt. 

4.  The  law  was  the  tame  as  to  personal  ^Ute,  betweon  At  1st  9f  October ,  1793,  and 
tie  8M  oC  Jfmvmy,  im 


340  Supreme  Courts  of  Appeah. 

OcTomBE,  (on  the  part  of  the  father)  of  Edward  Stepiocy  an  infantj 
s^^>r%^  (who  died  intestate,  unmarried,  and  without  issue,  on  the 
Tempicman  24ch  of  May^  1 794,)  against  Elizabeth  Steptoe^  his  mother, 
8teptoe.  and  William  Stefitocj  his  paternal  uncle ;  executrix  and  ex- 
*— — "■'■■^  ecutor  of  George  Steptoe^  his  father,  for  an  account  and  di- 
vision of  certain  property,  real  and  personal  of  which  he 
the  said  Edward  Steptoe  died  seised  and  possessed,  as  his 
absolute  estate,  derived  immediately  fr^m  his  father.  The 
great  questions  in  dispute  were,  1st.  The  same  with  that  de- 
cided in  Tomlinson  v.  DiUiard^S  Callj  120.  and  ante^  p.  183. 
viz.  whether  Elizabeth  Steptoe^  the  mother^  was  excluded 
from  succeeding  to  such  personal  ?is  well  as  rea/ estate;  and, 
2dly.  If  she  was  excluded,  whether  the  plaintiffs  and  the 
defendant  William  Steptoe  were  entitled  to  take  the  said 
real  and  personal  estate  ;  there  being  no  brother  pr  sister  of 
the  infant^  nor  any  descendant  of  either.  The  defendant, 
Elizabeth  Sieptoe^  in  her  answer,  observed,  that  **•  if  she  had 
a  right  to  her  son's  estate,  some  of  her  near  connections  might 
be  benefited  by  it;"  but  did  not  mention  who  they  were; 
and  nothing  farther  appears  in  the  record  to  shew  the  names 
or  degrees  of  consanguinity  of  her  relations. 

The  plaintiffs  were  James  Steptoe^  (a  brother,  of  the 
whole  bloody  to  George  Steptoe^  ih&fathery')  and  the  descend' 
ants  of  four  sisters,  of  the  half  bloody  to  the  said  G^or^e  Step- 
toe. The  defendant,  William  Steptoe^  was  also  a  brother  of 
the  whole  blood. 

The  facts  in  the  case  were  generally  agreed  by  the  parties; 
and,  on  the  17th  of  March^  1797,  the  cause  came  on  to  be 
heard;  when  the  Court,  ^^being  of  opinion  that  the  plaintiffs 
were  not  entitled  to  any  part  of  the  slaves  and  personal 
estate"  in  question,  *^ adjudged,  ordered,  and  decreed,  that 
the  bill,  as  to  the  part  thereof  which  claimed  the  said  slaves 
and  personal  estate,  and  demanded  an  account  of  the  ad- 
ministration thereof,  be  dismissed;  but  the  Court  was  of 
opinion  that,  by  the  5th,  6th,  7th,  and  14th  sections  of  the 
act  to  reduce  into  one  the  several  acts  directing  the  course 
of  descents,  the  defendant  Elizabeth  was  excluded  from 
succession  to  the  real  estate;"  and  that  the  same  descended 
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to  the  plaintiflii  and  the  defendant,  WUiiam  Steptoe^  in  cer-    Octobbk, 
tain  proportions  specified  in  the  decree.  Commissioners  were    \^^>r>m^ 
riierefore  appointed  to  state  accounts  of  the  said  real  estate^  Tempiemwi 
and  of  the  profits  thereof  since  the  death  of  the  said  Ed*      Steptoe. 
wurd  Steptoe ;  to  allot  the  same,  according  to  the  said  propor-  "■"■'^■^ 
tions,  (subject  to  the  defendant  Elz^beth'^s  right  of  dower,) 
and  to  report  the  said  accounts  and  allotments  to  the  Court. 
After  this,  (the  late  High  Court  of  Chancery  having 
been  divided  by  the  act  oi  January  23,  1802  )(a)  a  bill  (a)  i  Rev. 
was  exhibited  to  the  Superior  Court  of  Chanfcery  for  the  ^^'^•P**^* 
WiUtatMbtirg  District,  on  behalf  of  the  same  platntiffis  and 
others  omitted  in  the  former  bill,  and  of  the  widow  and 
children  of  the  former  deftndant^  William  Steptoe^  (who  now 
were  plaintiffs^)  setting  forth  the  former  proceedings  in  the 
original  suit,  **  which  by  this  bill  was  sought  to  be  revived^^ 
and  stating  that  ^^  before  any  further  proceedings  were  had 
in  the  said  cause,  or  upon  the  said  interlocutory  decree,  the 
said  Elizabeth  Steptoe  and  William  Steptoe  had  both  died,  (the  ^ 

said  Elizabeth  between  the  16th  of  il/»r// and  13th  oi  Febru* 
ary^  in  the  year  1802,  and  the  said  William  in  Aprils  1803,) 
whereby  the  said  suit  and  all  proceedings  thereon  became 
abated;"  that  Samuel  Templeman  was  executor  of  EUzabet/i 
Steptoe^  and,  as  such,  had  possessed  himself  of  all  the  realj 
and  personal  estate  of  which  Edward  Steptoe  died  seised  and  * 
possessed;  and  that  William  Steptoe  had  died  intestate.  The 
plaintiffs  had  been  advised  that,  ^^  so  long  as  a  decree  rema  ins 
interlocutory  it  is  amendable  by  the  judge  who  pronounced  it; 
and  that  the  decree  above  mentioned  was  amendable  by  the 
present  judge,  to  whom  all  the  powers  respecting  it,  which 
that  judge  had,  were  transferred  by  legislative  authority. 
They  had  also  been  advised  that,  according  to  the  true  expo- 
sition of  the  acts  of  Assembly  severally  entitled,  ^^  An  act  to 
reduce  into  one  the  several  acts  directing  the  course  of  de- 
scents," and  ^^  An  act  reducing  into  one  the  several  acts  con- 
cerning wills,  the  distribution  of  intestates'  estates,  and  the 
duty  of  executors  and  administrators,"(6)  **  the  same  were  {b)  i  it^v. 
m  opposition  to  that  part  of  the  said  decree  which  tended  to  i.  V  ^ 
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O0TOBBS9   deprive  them  of  the  surplus  of  the  slaves  and  persenal  estate 
\^^>r%^     late  of  Edward  Steptoe  aforesaid,  deceased,  which  exceeded 
Templemaii   (he  funeral  expenses,  the  debts  and  aU  other  just  expenses 
Steptoe.     chargeable  on  the  said  estate."  They  therefore  prayed  ^  the 
'■—*"— ^  benefit  of  all  the  proceedings  in  the  original  suit,  except  the 
said  interlocutory  decree^  which  ought  to  be  set  aside,  partly 
for  error  apparent  on  the  face  ofit^  and  partly  because  the 
execution  of  certain  parts  of  it  had  become  impossible  {^  that 
the  said  Samuel  Templeman^  ^^  being  in  possession  of  all  the 
books  of  accounts  of  the  said  Elizabeth  Steptoe j  should  ren- 
der an  account  of  her  administration  of  the  estate  of  George 
Steptocj  and  of  her  receipts  and  expenditures  out  of  the  es- 
tate of  her  infant  son  Edward  Steptoe^  derived  to  him  from 
the  said  Qeorge^  together  with  the  receipts  and  expenditures 
of  the  said  Samuel  out  of  the  said  estates,  since  they  came 
into  his  hands ;  and  the  amount  and  particulars  of  which 
they  severally  consist;  and  that  a  writ  of  subpoena^  to  re-> 
vive  and  answer^  be  directed  to  the  said  Samuel  Tempknum^ 
executor  as  aforesaid,"  &c. 

To  so  much  of  this  bill  as  claimed  the  slaves  and  other 
personal  estate,  the  dttendsLnt  pleaded^  in  bar^  the  decree  of 
March  17M,  1797,  which,  as  to  those  subjects,  he  contended 
vr^%  final  f  alleging  that  he  **  was  proceeding  to  execute  the 
,  provisions  contained  in  the  will  of  his  testatrix,  when  he 
was  arrested  by  a  notice  of  die  complainants'  daim,  very 
unexpectedly ;  for,  from  the  length  of  time  which  had  elapsed 
since  the  said^mz/ decree,  he  had  thought  that  the  complain- 
ants, perceiving  the  weakness  of  their  tide,  had  acquiesced 
in  the  decision^  and  no  longer  insisted  on  their  right  to  the 
said  slaves  and  personal  estate :  since  that  period  this  de- 
fendant had  hired  out  the  slaves  whereof  his  testatrix  was 
seised  at  the  time  of  her  death,  and  was  ready  to  give  an 
account  of  the  same,  and  of  their  hires,  if  the  Court  should 
so  decree."  As  to  the  other  matters,  he  eaisweredy  and 
said  diat  the  Commissioners  had  assigned  ^  to  the  said  EH" 
Zttbeth  Steptoe  her  doxver  in  the  real  estate  of  inheritance 
whereof  Edward  Steptoe^  her  infant  son,  was  seised  at  the 


In  the  iBth  Year  of  the  Commonwealth.  S43 

lane  of  hb  death,  and  to  wtuch  she  became  entitled  at  the   ^<^'vobcr, 
death  of  her  husband  George  Stepioe^  but  had  not  proceeded    y^^^rs^ 
to  state  an  account  of  all  the  said  real  estate,  or  to  allot  the  Tempiemaa 
same  to  the  parties  mentioned  in  the  decree,  agreeably  to     Steptoe. 
the  proportions  therein  established ;  because  the  parties  en-  •— — • 
titled  to  the  said  real  estate  of  inheritance  were  most  of  them 
infants,  and  had  no  representatives  known  to  the  Coromis- 
aioners  ;  and  because  other  difficulties  afterwards  occurred, 
(such  as  the  death  of  some  of  the  Commissioners,)  neither 
did  the  said  Commissioners  settle  and  adjust  an  account  (as 
diey  were  directed  in  the  said  decree)  of  the  profits  of  the 
real  estate  since  the  death  of  the  said  Edward  Steptoe^  be* 
cause,  upon  investigation,  they  found  that  no  profits  accrued 
therefrom  ;  that,  after  the  allotment  of  her  dower ^  the  said 
Elizabeth  Steptoe  had  nothing  to  do  with  the  residue  of  the 
said  real  estate^  but  it  remained  subject  to  the  disposal  of  the 
parties  entitled  thereto  ;  and  that   the   defendant  had  never 
interfered  with,  nor  received  any  profits  of,  the  real  estate  of 
which  Edward  Steptoe  died  seised.^  / 

The  plaintifis  filed  a  special  replication  to  the  pAa  of  the 
defendant;  in  which  they  deny  that  the  decree  of  March^ 
1797,  was  final  in  any  respect;  especially  because  ^*it 
could  not  have  been  signed  and  enrolled  agreeably  to  the 
language  formerly  spoken  in  Courts  of  Equity,  and  did  not 
authorize  the  clerk  of  that  Court  to  enter  all  the  pleadings 
in  the  suit  and  other  matters  relating  thereto^  together,  in  a 
book  to  be  kept  for  that  purpose,  according  to  the  act  of 
Assembly,  in  that  case  made  and  provided,  entitled  ^^An  act 
reducing  into   one  the  several  acts   concerning  the  High 

Court  of  Chancery ."(^)  («)   i   Jte^- 

On  the  8th  of  November  y  1805,  *'  the  cause  came  on  to  be  ^f^>^'^^'  ^ 
heard  on  the  bill,  supplementary  bill,  the  answer  of  £/i2a- 
beth  Steptoe  and  William  Steptoe^  in  their  life-times,  the  plea 
and  answer  of  the  present  defendant,  the  replication  thereto, 
the  exhibits,  and  was  argued  by  counsel;  on  consideration 
whereof,  the  Court  overruled  the  said  plea,  and  was  of 
opinion  that  all  the  real  and  personal  estates  of  Edtvard 
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OcTOBBtt,  Steptoe^  which  came  to  Mm  from,  or  through  his  father 
%^^>r^^/  George  Steptoe^  became  divisible  amottg  his  relations  on  the 
Tempieman  p^rt  of  his  father  ;  his  mother^  though  tht-n  alive,  and  her  re* 
Stepioe.  lations  on  her  part^  being  entitled  to  no  share  or  proportion 
"—■'"'"■"  thereof.  It  further  appearing  that  the  said  infant^  Edward 
Steptoe^  at  the  time  of  his  death,  left  two  uncles  of  the  full 
blood,  and  the  descendants  of  four  aunts  of  the  half  blood, 
on  the  part  of  his  father  George  Steptoe^  deceased;''  (plain- 
tiffs in  this  suit,)  the  Court  was  of  opinion,  and  decreed, 
^^  that  the  real  estate,  the  slaves  and  all  the  other  personal 
estate  whereof  the  said  Edward  Stepioe  died  seised  or  pos- 
sessed, in  possession,  reversion  or  remainder,  whereunto  he 
derived  title  from  or  through  his  father  George  Steptoe 
aforesaid,  as  well  as  the  rents,  issues,  and  profits  thereof 
since  his  death,  be  divided,  by  Commihsioners,  into  eight 
equal  parts ;  that  two  such  parts,  or  one  fourth  of  the  whole, 
be  by  them  allotted  to  the  said  James  Steptoe ;  other  two 
eighths,  or  one  foturth,  to  the  family  of  William  Steptoe^  de- 
ceased ;"  and  one  eighth  to  the  descendants  of  each  of  the 
four  aunts  aforesaid ;  according  to  certain  proportions,  spe- 
cified in  the  decree.  It  was  also  ordered,  that  the  defendant 
settle  an  account,  before  the  said  Commissioners,  of  the 
said  Elizabeth  Steptoe*s  administration  of  George  Stepto^s 
estate,  and  of  her  receipts  and  expenditures  of  the  estate  of 
her  infant  son  Edward^  derived  to  him  from  his  father ;  and 
also  an  account  of  his  own  receipts  and  expenditures  of  the 
said  Edward  Steptoe^ s  said  estate."  And,  on  the  prayer  of  the 
defendant,  an  appeal  was  granted  him  from  the  said  decree.* 

Wickham^  for  the  appellant.  The  case  of  TomUnson  v. 
Dilliardy  precludes  my  making  a  point  I  intended ;  that  the 
Chancellor's  decree  of  Marchy  179r,  was  right,  so  far  as  it 

•  Abte.  This  appeal  (being  from  an  interlocutortf  deeree)  was  g^nuited  by 
virtue  of  the  discretionary  power  vested  in  the  Chancellor  bj  the  act  **  en> 
Urging  the  right  of  appeal  in  certain  cases,"  passed  tlie  83d  o(Januarif,  179S. 
See  1  Hev.  Cade,  p.  375. 
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respected  the /^^r^ona/  estate.  I  will  substitute  another;  ^^l^^jf,"^** 
that,  during  the  life  of  Edward  Stcptoe's  mother,  the  right  of  \,^->rs^ 
inheritance  was  in  ab€yance,(a)  Tempieman 

But,  whether  right  or  wrong,  that  decree  was  final  as  to      Steptoc. 
the  j&^^^na/ estate.     The  claim  of  partition  of  the  realty*  (ay^TmkBL 
tate  was  entirely  distinct  from  that  for  division  of  the  per»  ^PP-  ^w— 42. 
sonaL  The  widow,  as  executrix^  had  nothing  to  do  with  the 
land.     I  do  not  deny  that  several  distinct  claims  may  be 
included  in  one  bill ;  but,  where  such  is  the  case,  if  the 
Court  dismiss  the  bill  as  to  one  of  those  claims,  the  parties 
are  out  of  Court  as  to  that.     The  decree  was  therefore 
final;  and,  of  coursei  the  bill  now  in  question  is  a  bill  of 
review. 

But,  being  a  bill  of  review^  it  was  not  filed  within  the  time 
the  law  requires.     Though  when  it  was  filed  is  not  precisely 
stated  in  the  record,  it  sufficiendy  appears  to  have  been  more 
than^v^  years  after  the  date  of  the  decree  ;  and  this  length 
of  time,  by  analogy  to  the  law  relating  to  writs  of  superset 
deas/Jf)  is  a  bar  to  a  bill  of  review.     The  rules  in  Courts  of  (b)    t    Rev, 
Equity  concerning  limitations  of  suits  are  framed  by  analogy  52.   ' 
to  those  which  govern  the  Courts  of  common  law.     In  En^ 
gland  the  dme  within  which  a  writ  0/ error  may  be  brought 
is,  by  an  act  of  parliament,  twenty  years.     The  Court  of 
Chancery,  therefore,  will  not  permit  a  bill  of  review  to  be 
brought  after  twenty  years  ;(c)  which  are  to  be  computed  (c)  Coop.  Eg. 
not  from  the  time  of  the  enrolment,  but  from  the  time  of  uJecai^  there 
pronouncing  the  decree.     Applying  the  same  principle  to  fatS^iSiirjJ 
this  country,  the  limitation  here,  on  bills  of  review,  should  ^  barro^  s 
be  five  years ;  that  being  the  limitation  upon  writs  of  error  Ceu.  466.  and 
or  supersedeas^  by  our  act  of  Assembly.     If,   in  this  case,  s    Bro    ch. 
there  were  infant  plaintiffs,  not  barred  by  the  limitation,  note,   and  '** 
others  had  certainly  no  excuse :  and,  if  their  rights  vltc  joints  q^  '  ^^'^' 
(which,  in  my  opinion,  they  are  not,)  the  disability  of  those 
who  are  of  full  age,  to  prosecute  the  bill,  might  subject  the 
infants  to  the  same  disability. 

Vol.  I.  Xx 
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^cTOBE»,        Warden^  contra^  relied  on  the  cases  of  Grymes  v.  Pendk" 

\^^>rs^    ton^{a)  M^CaU  v.  Peachy ^{F)  Fairfax  v.  Muse*8  Ex^rSy  and 

Templeratn    The  President  and  Profesaors  of  William  and  Mary  College 

Steptoe.      V.  Hodgson  and  others^' d)  as  cases  in  which  it  wasrepeat- 

(d)  I  Call,  54.  edly  decided,  that  a  decree  is  not  final  when  any  thing  re- 

Ib)  lb.  55.  ,  ,  . 

(cj  2  ^  &  mains  to  be  done.  In  this  case  the  Chancellor  might,  on 
the  Jinal  argument^  (even  without  any  supplemental  bilU) 
have  set  the  decree  aside  as  to  the  personal  estate.  The 
bill  could  therefore  be  considered  only  as  a  bill  of  revivor^ 
rendered  necessary  by  Mrs.  Steptoe^s  death.  But,  if  it  was 
a  bill  of  reviewy  there  is  no  law  of  limitation  upon  that  sub- 
ject in  this  country.  The  52d  section  of  the  District  Court 
law  relates  only  to  writs  of  supersedeas  or  error  to  judg- 
ments of  inferior  Courts ;  between  which,  and  bills  of  re» 
viervj  granted  by  a  superior  Court  to  its  own  decrees,  there 
is  no  analogy. 

Judge  Roane  referred  to  Gaskins  v.  The  Common- 
id)  1    CaU^  wealth^(d)  as  having  established  a  contrary  doctrine. 

Warden.  I  do  not  recollect  that  case»  But,  at  any  rate^ 
the  rights  of  infants  are  saved.  It  appears  that  many  of  the 
plaintiffs  were  infants  when  this  bill  was  filed ;  and,  I  believe, 
a  considerable  part  are  infants  now*  How  could  those  of 
age  (where  the  parties  were  so  nunftrous,  and  some  of  them 
infants)  have  brought  their  bill  of  review  without  making 
them  all  parties  ?  The  whole  must  be  considered  as  bring- 
ing their  suit  together ;  because  all  persons  interested  must 
be  parties. 

As  to  the  question  of  abeyance^  Judge  Tucker,  in  his 
note  to  2  BL  p.  107.  has  referred  us  to  Feame,  513.  and  526. 
which  shew  that,  in  a  case  of  this  kind,  the  estate  could  ne- 
ver have  been  in  abeyance;  for  that  cannot  happen  unless 
there  be  no  heir  known.  Is  there  any  resemblance  between 
(his  case,  and  either  of  those  suted  by  Blackstonef 
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Williamsy   on  the  same  side^  quoted  the   49th   section    October, 
of  the  Chancery  law,(flf)  to  shew  what  the  legislature  con-     v^^n^>^ 
sidercd  a  final  decree.      If  the  decree  of  March,  1797,  was  Tempieman 
Jinal^  the  Clerk  ought  to  have    recorded  all   the  papers.      Steptoe. 
Yet  the  cause  remained  on  the  docket.      There  might  be  ^a)  ReUed  on 
twenty  records  of  the  same  case,  if  dismission  as  to  part  *^^^  aJui*^'^' 
should  be  considered  as  final.     In  Grymes  v.  Pendkton,^  ^/^t^'  ^^^' 
there  was  such  a   decree  as  this,   though  not  inserted  in 
the  report  of  the  case :  yet  it  was  decided  to  be  inter locu- 
tory  only.     But  if  this  point  be  against  me,  the  decree  was 
nevertheless  correct.     It  is  not  at  all  important  that  Courts 
of  Equity  have,  by  analog)',  adopted  the  rules  of  limitation 
at  law  ;  for,  if  so,  the  analogy  must  hold  throughout.    The 
act  of  limitations  must  be  pleaded;  which  is   not  the   case 
here.     So   in   Hit e*s  Heirs  v.   Wilson  2ind  Dunlap,{b)thA%  {b)lKUM, 
Court  decided  that  a  release  of  errors  must  ha  pleaded. 

As  to  the  right  of  inheritance  being  said  to  be  in  abeyance^ 
the  question  is  raised  on  the  7th  section  of  the  act  of  de- 
scents, (c)  But  the  case  of  Brown  v.  Turberville^(d)  setded  (c)    i    Rev, 
that  question  as  to  an  adult:  and,  from  the  opinions  of  the  ^Jj  *^'  caff^ 
Judges  there  pronounced,  it  appears  that  the   5th  and  6th  ^^* 
sections  ought  to  be  construed  as  disposing  of  the  estate  in 
the  case  of  an  infant,  so  that,  where  the  mother  is  excluded 
from  inheriting,  it  shall  go  to  the  brothers  and  sisters,  or 
their  descendants,  of  such  infant,  on  the  part  ofihc  father  ; 
or,  if  there  be  none,  then  to  the  brothers  and  sisters  of  the 
father^  or  their  descendants.     But  I  do  not  consider  this 

*Mte.  It  appears  fi-om  Uie  record  iu  the  case  of  Grt/mei  andothei'iv. 
Pendleton  and  Lyont^  Mimnistrators  of  John  ftolnnaon,  deceased,  Uiat  the 
Chancellor's  decree,  (pronounced  the  ^2Cth  of  SeptemOert  1793,)  after  ascer- 
taining  the  sum  to  which  the  plaintiflTs  were  entitled,  subjecting  the  unad- 
ministered />er«9na/ estates  of  Pfiilip  Grymes  and  Presley  Thornton  to  sa- 
tisfy Uie  same,  and  directing  an  account  of  the  said  personal  estates  to  be 
taken  by  a  Commissioner,  *'  dismissed  so  much  of  the  bill  of  the  plaintiifs  as 
sought  to  subject  to  their  demand  the  real  estates  of  the  defcnf/ants  derWed 
from  their  ancestors  and  testators."  From  this  decree  the  defendants  prayed 
an  appeal,  which  was  granted  by  the  Court  of  Chancery,  but  dismissed  by 
the  Court  of  Appeals  at  October  term,  1707,  and  the  cause  remanded  for 
Dirther  proceedings. 
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^^^Tsio*"'  question  important  in  this  case;  there  being  no  proof  in 

v^^>o^  the  record  that  there  are  any  maternal  kindred.     By  the 

Tempiemaa  j^th  section,  then,  if  there  be  no  kindred  on  one  side,  the 

Steptoe.  whole  must  go  to  the  other* 

Cb//,  on  the  same  side^  to  shew  that  the  appellant  could 
not  avail  himself  of  the  act  of  limitations,  since  it  had  not 
been  pleaded^  cited  Coop.  Eq.  304.  and  2  Vez^  sen.  109. 
Gregor  v.  JMolesworth.  In  1  Bro.  Pari.  Cos,  96.  Sherring^ 
ton  V.  Smithy  a  demurrer  was  allowed  on  the  ground  of 
length  of  time :  but  it  appears,  from  the  report  of  the  case, 
that  the  equitable  bar  was  set  up  in  the  demurrer  ;  and,  ac- 
(a)  1  Call  cording  to  Pryor  v.  AJams^Qi)  the  form  is  unimportant, 
^91.  whether  by  plea  or  demurrer;  provided  the  fact  be  stated j 

and  relied  upon  as  a  bar.  But,  here,  it  was  neither  pleaded 
nor  relied  upon.  Mr.  Wickham^s  argument,  that  adults  may 
be  barred  while  infants  are  not,  is  not  applicable  to  this  case  ; 
the  decree  being  entire  and  jo/n/,  though  the  respective /»ro- 
portions  of  the  plaintiffs  are  severaL  The  only  case  where 
(an  adult  and  infant  being  joined  in  a  judgment)  one  is 
bound,  and  the  other  not,  is  that  of  a^n^,  or  common  re^ 
covery;  but  those  are  considered  as  conveyances;  and  the 
adult  is  bound  by  his  conveyance.  A  j<?mf  judgment,  naught 
{b)  Styles,      ^  P^^  i^  naught  in  alL{b) 

400. 406.  'Y^^  decree  here  is  joint  to  every  intent   and  purpose. 

A  reversal,  tlien,  as  to  the  infants^  must  enure  to  the  bene- 
fit of  the  adults.  But,  in  equity^  as  the  bar  by  the  act  of  li- 
mitations arises  only  from  analogy^  it  is  regulated  by  the 
sound  discretion  of  the  Court,  according  to  the  circumstan- 
ce')   Wyatet  ces  of  each  case.(c)  For  example,  the  rule  err /tm;  that,  where 

Dl.     O^tr    SOT 

3  p.  iVms,  s,  the  act  begins  to  run,  it  does  not  stop,  though  descents  to 
^S-/i  Vez.  ^^f*^^  or  femes  covert  intervene,  is  not  permitted  to  ope- 
^n.|06  Ar<?m/»  j.^^^^  ^^  equity^  to  their  injury^  though  it  may  to  their  *e- 
''sch.'f^f.  nefit.     But 

413.  Bona  v,       '  .   ,,  /*      ,     r         r      i 

Hopkint.  2.  The  decree  of  Marchy  1797 j  was  notfnal;  for  a  hnal 

decree  is  that  only  which  puts  an  end  to  the  cause,  and  puts 
it  off  the  docket.     The  reasoning  of  the  Court  in  Metcalfs 
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case,(a)  shews  what  is  a  hndl  judgment  at  common  law ;  and  October, 
may,  by  analogy,  be  applied  to  the  question  concerning    \^^>r^ 
what  constitutes  a  final  decree.     It  is  there  said,  that  **  a  Tcmpicmwi 
writ  of  error  shall  rehear  all  which  be  parties  to  the  original     Steptoc 
writ ;''  which  shews  that  a  writ  of  error  brings  up  the  whok  .  .      ^ 
case,  though  there  may  have  been  judgments  as  to  part 
from  time  to  time*     The  same  doctrine  is  recognised   in 
Courts  of  Equity*     In  Ormston  v*  Hamilton^ijb)  a  decree,  in  (jb)  s  Bro. 
Scotland^  for  part,  was  considered  there  as  a  final  decree,    '"'•'"• 
but  reversed  in   the    House   of  Lords  on   that  ground* 
What  is  the  difference  between  a  A^cr^t  for  part  in  favour  of 
the  plaintiffs  (which  is  ever  considered  not  finals)  and  a  de- 
cree dismissing  his  bill  as  to  part  ?  Surely  if  in  one  case 
it  be  not  final,  neither  is  it  so  in  the  other*     In  Grymes  v. 
Pendleton  (before  cited)  there  was  a  decree  as  to  part :  yet 
the  whole  decree  was  decided  to  be  notfnaly  and  the  whole 
cause  was  sent  back  for  farther  proceedings ;  on  the  ground 
that  the  appeal  was  premature*     If  the  Court  considered 
any  part  of  that  decree  final,  why  did  they  not  affirm  that 
part? 

The  decree  then  not  being  final,  a  bill  of  review  was  un- 
necessary and  improper.  In  Triplett  v*  Dunlop^  (MS*) 
this  Court  have  decided  that  there  cannot  be  a  bill  of  re- 
view to  an  interlocutory  decree**  In  England^  there  may 
be  a  rehearing  at  any  time  before  enrolment  j  and  there  the 
practice  is  to  obtain  it  by  petition.  Until  the  cause  is  ma^ 
tured,  so  as  that  the  Clerk  should  record  the  papers^  the  rule 
here  is  the  same  as  in  England  before  enrolment :  but  the 
practice  b  by  motion. 

3*  On  the  merits  of  the  last  decree*  The  difficulties 
suggested  have  arisen  from  the  fallacy  of  considering  the 
5th  and  6th  sections  of  the  act  of  descents  as  disposing  or 
donative  clauses,  when,  in  fact,  they  are  only  excepting 
clauses ;  excepting^  in  a  certain  event,  a  certain  description 

•  JVWe.    See  also  EHzey  ?.  Lane't  ExeaHrix,  Qff,^M.  589. 
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October,  of  persons.      Every  other  person  is  left  to  take  precisely 
\,^^->rs^   as  if  those  exceptions  did   not  exist*     The  7th  section  it 
Tenipieroan   predicated  upon  the  non-existence  of  the   mother^  brothers^ 
Steptoe.      &c. ;  but  the  eflfect  is  the  same  as  if  there  were  no  mother; 
"■'^'■'"*"  there  being  none  capable  of  taking.     The   act  of  1785  de- 
stroyed the  common  law  rule  of  resorting  to  the  blood  of  the 
first  purchaser:  that  of  1790,  c.  13*  restored  it  sub  mode* 
The  question  then  is,  always,  whether  there  be  a  person  of 
that  blood  which  is  heritable. 

Let  us  suppose  that  a  citizen  dies  leaving  an  alien  bro- 
ther. The  words  of  the  section  are,  "  if  there  be  no  mo- 
ther, nor  br other ^^^  &c. :  but,  in  fact,  there  is  a  brother^  though 
not  entided  to  inherit.  What  then  is  to  become  of  the 
estate  ?  The  answer  should  be,  ^^  the  case  is  precisely  the 
same  as  if  there  were  no  brother^^  The  case  of  a  half 
brother  before  the  act  of  1785  was  similar  to  this.  'Mon- 
strous consequences  would  follow  from  a  contrary  doctrine  : 
a  multitude  of  cases  would  exist  in  which  there  would  be  no 
canon  of  descents. 

The  right  of  inheritance  can  never  be  in  abeyance  in  a 
case  like  this.  1  he  rule  is  universal  that  there  must  be  a 
tenant  to  }hc  prcecipe :  otherwise,  there  can  be  no  abeyance. 
White  the  freehold  is  in  abeyance^  some  person  must  hold* 
But  here  no  person  can  hold,  but  as  heir  under  the  act  of 
Assembly  :  and,  if  there  be  no  heir,  it  must  go  to  the  Corn* 
monwealth. 

But  the  doctrines  laid  down  by  the  Judges   in  their  se- 
veral opinions  pronounced  in  the  case  of  Brown  v.  Tur* 
berville^  2  Call^  390.  are  amply  suflficient  to  remove  all  these 
difficulties;  either  by  considering  the  act  of  1785  as  still  in 
>v]m»;i/**o^.  force,  where  not  repealed  by  the  act  of   1792;(a)  or  by 
397.!!4a).^'^  construing  the  last- mentioned  act  according  to  its  evident 
^Cu^Vtoi^  Spirit  and   meaning  ;(Z>)  or  by  taking  the  whole  of  that  act, 
opinion,  ib.     and  all  other  acts  made  on  the  same  subject,  into  one  view^ 
(c)  See  judge  and  moulding  them  so  as  to  effectuate  the  intention  of  the 
ion^  ih.  403,  legislature. (c)     And  this  decree  is  right,  if  either  of  those 
^endfeum'9^   modcs  of  construction  be  adopted. 

<».404— 408.  4 
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Wirt,  in  reply.    1.  The  decree  of  March,  1797,  was  final  ^^j^"f  "*' 
as  to  the  personal  estate;  being  a  decree  which  absolutely    >^^^>r\^ 
decided  the  right,  and  left  nothing  farther  to  be  done,  (a)  Terapieroan 
There  was  no  condition  to  shew  cause  against  it ;  no  fact  left     Steptoe. 
open  for  a  Jury  to  try ;  and  no  reference  to  a  Commission*  .^^  FtnokrU 
er.     On  the  contrary  the  bill  was  dismissed  on  a  hearing,  ^c,  Pr.  los. 
and  the  cause,  as  to  this  subject,  out  of  Court.     We  admit 
it  is  still  in  Court  as  to  the  real  estate;  and,  so  far,  the  de- 
cree is  merely  interlocutory.     But  there  is  no  weight  in 
that  circumstance,  unless  our  adversaries  establish  the  pro- 
position that  a  decree  cannot  be  final  as  to  any  party  or  any 
branch  of  a  subject,  as  long  as  there  shall  be  a  party  or 
any  remnant  of  a  subject  in  Court. 

The  constant  practice  of  this  country  disproves  the  pro- 
position. Whenever  a  cause  comes  on,  regularly  matured 
for  a  final  hearing,  our  Courts  dismiss  any  defendant  who, 
they  may  be  convinced,  ought  not  to  be  before  the  Court, 
or  any  subject  of  the  controversy  which  they  are  satisfied 
ought  not  to  be  detained  and  suspended  in  Court.  The  in- 
convenience and  absurdity  of  a  contrary  practice  is  evident ; 
since  it  would  occasion,  1.  The  detention  of  a  multitude  of 
parties  for  the  default  of  o«^;  in  which  they  are  in  nowise 
implicated,  and  for  which,  from  the  nature  of  the  case,  they 
cannot  be  responsible  ;  and,  2.  The  unnecessary  detention  of 
a  distinct  estate  in  Court,  which,  the  Court  shall  be  satisfied, 
can  in  no  event  be  changed  by  a  suit. 

Let  us  suppose  the  case  of  a  suit  brought  against  several 
persons  as  distributees  of  an  estate,  and  claiming,  of  each  of 
them,  specific  negroes  by  name.  The  suit  comes  on  for 
final  hearing;  and  the  Court  are  satisfied  that  one  of  the 
persons  charged  as  a  distributee  is  in  fact  not  one^  and  in  no 
wise  liable  to  the  claim ;  but  that  the  other  defendants  are 
liable,  and  that  multifarious  accounts  are  to  be  settled, 
which  threaten  a  long,  troublesome,  and  vexatious  contest. 
Must  the  innocent  defendant  be  kept  in  Court  ?  or  may  the 
Court  dismiss  the  bill  as  to  him  ?  They  may :  they  do :  and, 
as  to  him,  such  dismission  is  final :  and,  if  so,  it  follows  that 
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October,  a  decrcc  in  part  may  be  final,  and  yet  another  part  of  the 

K^^  '^^  cause  remain  in  Court. 

Tempiem»a  Again  suppose,  in  the  case  put,  the  Court  should  be  of 
Steptoe.  opinion  that,  as  to  certain  sheoes  charged  by  the  bill  to  have 
been  received  by  one  of  the  defendants  as  a  distributee,  they 
were  acquired  by  purchase  from  a  different  quarter,  and  ne- 
ver had  any  connection  with  the  estate  ?  Must  those  slaves 
be  kept  in  Court  for  twenty  years,  and  their  owner's  hands 
tied,  till  the  other  branches  of  the  cause  are  decided  ?  Kea- 
.  son,  right,  and  practice  are  otherwise.  The  bill  may  be  dis- 
missed as  to  them ;  and,  from  that  day,  they  are  out  of 
Court,  and  their  owner's  hands  untied* 

Suppose,  again,  a  debt  attempted  to  be  charged  in  Chan- 
cery upon  the  hehrs  and  executors  of  a  man;  being  different 
persons;  and  the  Court  should  be  of  opinion  that  the  heirs 
were  not  liable,  (from  the  nature  of  the  debt,  or  because 
they  had  received  no  portion  of  the  estate,)  but  the  execu^ 
lors  were:  must  the  heirs  be  still  kept  in  Court?  Or,  if  it 
should  appear  that  the  personal  estate  was  fairly  exhausted, 
or  demanded  for  payment  of  simple  contract  debts,  but  that 
the  land  was  liable  to  the  claim;  might  they  not  discharge 
the  executors^  and  detain  the  heirs  ? 

So,  here,  the  plaintiffs  demand  the  real  and  personal  estate : 
the  cause  is  matured  for  a  hearing,  and  comes  on  for  that 
purpose  fully  before  the  Court :  and  the  Judge  is  of  opinion 
that  the  plaintiffs  have  no  right  to  the  personal  estate  ;  and, 
as  to  that  subject,  dismisses  the  bilL     The  decree  is  finaL 

If,  in  March^  1797 ^  when  the  decree  was  pronounced, 
Elizabeth  Steptoe  had  held  only  the  personal  estate^  as  ad^ 
ministrutrix  to  her  son  ;  and  other  persons  calling  them- 
selves heirs  had  held  the  real  estate;  and  the  Chancellor  had 
given  this  opinion,  dismissing  the  cause  as  to  her  and  the 
subject  in  her  hands;  would  she  not  have  been  out  of  Court? 
Would  the  pendency  of  a  different  and  distinct  claim  against 
others  have  operated  to  keep  her  in  Court,  after  she  had 
been  dismissed?  Might  she  not,  in  such  case,  consider  her- 
self as  discharged, and  act  accordingly;  selling  and  adminis- 
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^ng  the  estate?    Would  a  purchaser  under  her,  after  such   ^^^^sif,*** 
dismission,  be  deemed  a  lite  pendente  purchaser,  and  forced    N.^^v'Hii/ 
to  refund  the  property?  Could  the  Court  proceed  to  decree  Tempieman 
any  thing  against  the  party  so  dismissed,  without  the  notice      Steptoe. 
of  new  process  i  Those  who  hold  the  affirmative  of  these  pro- 
positions, must  find  a  new  dictionary  of  the  English  lan- 
guage, and  shew,  by  it,  that  an  absolute  decision  of  a  right 
means  the  expression  of  a  doubt^  and  to  dismiss  a  party  out 
of  Court  means  to  keep  him  in  it. 

If,  then,  the  decree  would  be  final,  where  the  heirs  and  ad- 
ministratrix are  different  persons,  does  it  make  any  odds  that 
the  two  rights  concur  in  the  same  person  ?  The  subjects  arc 
in  their  nature  distinct^  real  and  personal^  capable  of  being 
tlie  subject  of  distinct  suits,  and  held  by  different  persons. 
The  characters  in  which  they  are  held  are  distinct;  as  heir 
and  administratrix;  their  functions  distinct ;  their  responsi- 
bilities distinct.  And  the  maxim  is,  that,  when  two  distinct 
rights  concur  in  the  same  person,  they  are  regarded  by  the 
law  in  the  same  light  as  if  they  were  in  different  persons* 
The  opinion  of  the  Judge  treats  the  subjects  and  characters 
as  distinct;  the  expression  of  opinion  as  to  the  right  is  just 
as  absolute,  and  the  terms  of  dismission  as  strong,  as  if  the 
persons  were  different;  and  those  expressions  and  terms  of 
dismission  must  mean  the  same  thing  as  if  the  persons  were 
different*  The  effect  of  the  decree  of  dismission  is  the  same 
as  to  the  rights  of  the  administratrix  and  of  purchasers. 

But  the  decisions  of  this  Court  are  relied  upon  as  esta- 
blishing the  doctrine  that  a  decree  is  not  final,  until  all  the 
parts  of  a  cause  are  disposed  of,  and  all  the  parties  out  of 
Court. 

The  cases  of  M^Call  v.  Peachy y(a)  Fairfax  v.  Muse^(J))  fa}  i  Co/A  ss, 
and  the  Presideiit  and  Professors  oflVilliam  and  Mary  College  Sf  *^^  •^' 
V.  Hodgson^{c)  were  all  cases  where  the  subjects  in  contro-  (c)  ibid. 
versy  and  the  decrees  were  of  a  totally  different  character 
from  that  now  in  question.    In  each  of  those  cases,  the  sub- 
ject was  one;  not  only  incapable  of  b^ng  held  by  different 
persons,  but  incapable  of  division;  much  more  of  distinct 
Toi.l.  xr. 
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October,   suits.   The  decrees  were  not,  as  here*  decrees  of  dismission. 

v.^>s^^^/    but  of  satisfactioD  of  debts  in  part.     We  defy  the  counsel 

Tcmpieman    qd  the  Other  sidc  to  produce  a  case  where,  in  a  suit  claim- 

SteT>toe.      ing  two  subjects  in  their  nature  distinct,  a  decree,  absolutely 

"■"^"■"^    deciding  the  right  as  to  one  of  them  against  the  pbintiff,  and 

dismissing  the  bill  as  to  that,  has  been  held  interlocutory 

quoad  hoc* 

(a)  I  C5ofl,  54.  The  appeal  ra  the  case  of  Grymes  v.  Pendkton^a)  (as  will 
be  seen  by  reference  to  the  original  record,)  did  not  present 
the  question  whether  that  part  of  the  decree  which  dismissed 
the  bill  as  to  one  of  its  objects  was  or  was  not  final*  The 
defendants  (who  were  the  appellants)  could  not  complain  of 
that  part  of  the  decree  which  made  in  their  favour;  as  hat 
been  frequendy  settled  in  this  Court.  The  other  part,  there- 
fore,  which  was  against  them^  could  alone  be  drawn  in  ques- 
tion  upon  their  appeal ;  and  that  part  was  clearly  interlocu- 
tory. If  the  plaintiffs  had  appealed  from  the  decree  dis« 
missing  the  bill  as  to  the  land,  they  might  have  raised  the 
question  whether  this  branch  of  the  decree  was  or  was  not 
final:  and  if,  on  their  appeal^  it  had  been  adjudged  interlocu- 
tory, there  might  have  been  some  colour  for  the  argument 
on  the  other  side. 

Mr.  Ca//,  aware  of  this  obvious  answer  to  the  argument 
drawn  from  that  case,  has  asked,  ^^  if  the  Court  considered 
any  part  of  that  decree  final,  why  did  they  not  affirm  that 
part  ?"  Because  there  was  no  party  before  them  authorized 
to  ask  it.  The  appellants  had  no  right  to  ask  an  affirmance ; 
nor  had  the  appellees,  who  represented  the  personal  estates 
o^  Grymes  and  Thornton^  any  interest  in,  or  right  to,  the  real 
estates.  The  question  then  was  not  raised.  By  the  mere 
appeal  of  the  defendants^  they  were  not  called  on  to  consider 
any  part  of  the  decree  in  their  favour.  Why  then  should 
the  Court  have  affirmed  it 

(A)  1  Rev,  The  49th  section  of  the  Chancery  law/A)  fumbhes  no 
argument  to  shew  that  this  was  not  a  final  decree.  1  he 
object  of  that  section  is  only,  ^^  for  the  more  entire  and  bet- 
ter preservation  of  the  records  of  the  Court,''  to  impose  a 
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eertain  duty  on  the  Clerk  when  a  cauae  \%JinaUy  determined  October, 
in  all  its  parts.     But  it  does  not  declare  what  is  a  final  de-  k^^,'^^ 
cube;  for  no  such  phrase  occurs  in  the  section.  Indeed  the  T*"P|^"^*'^ 
^^ final  determination^^  there  intended,  is  always  understood      Steptoe. 
as  not  taking  place  till  after  the  decision  of  this  Court  upon 
^ait  appeal  from  the  final  decree ;  for  not  until  then  does  the 
Clerk  of  the  Court  of  C^ncery  record  the  papers.     The 
Clerk's  recording  the  papers  gives  no  new  authority  to  the 
decree:  the  pleadings  thus  made  out  are  never  signed  by  the 
Judge.  The  decree  is  perfect  before ;  this  book  being  merely 
lor  safe  keeping.     Nor  is  the  enrolment,  in  Engfandy  an 
act  which  at  all  changes  the  nature  of  the  decree,  as  to  its 
being  final  or  interlocutory :  for,  if  it  did,  as  the  bill  of  re- 
view lies  only  after  the  final  decree,  the  time  which  runs 
against  it   would  run  from  the  enrolment,'  whereas  it  is 
counted  from  the  time  of  pronouncing  the  decree.(aj  In-  (a)  Cot^p,  Eg. 
deed  enrolment  **is  now  much  disused."(^)     So  that  the  {^b)ibiiL73. 
final  nature  qi  the  decree,  in  England^  is  decided  by  its 
terms,  its  intrinsic  character,  and  not  any  formality  use  J  in 
relation  to  it.     And  in  this  country  the  rule  is  the  same: 
or  if  any  act,  equivalent  to  the  enrolment  in  England^  were 
requisite  to  complete  the  final  character  of  a  decree,  it  is 
found  in  this,  that  the  record  of  each  day's  proceedings  is 
regularly  drawn  up  by  the  Clerk  and  signed  by  the  Judge. 
In  Metcalf^s  case(c)  there  was  a  judgment  quod  computet;  (c)  ii  c«.  39. 
which  clearly  was  not  final;  and  no  writ  of  error  lay  till  af- 
ter judgment  on  the  account;  as  was  evident  from  the  very 
form  of  the  writ  :(^)  but  that  case  has  no  resemblance  to  this.  (ti)ibid,  38.b. 
Ormston  v.  Hamilton^e)  is  a  short  note  in  the  index,  in  these  (<?)  s  hro. 
words:  ^  Decree,  in  Scotland^  taken  for  part  of  a  demand,  s64. 
with  reservation  of  the  other  part  not  determined.  Decreed 
there  that  it  was  lis  finita;  but  reversed.*^     Ihe  case  itself 
is  not  reported  in  the  book  :  but  this  little  shews  clearly  that 
it  has  nothing  to  do  with  this  argument.  It  was  determined 
in  Scotland^  not  diat  such  a  decree  was  final /rr^  tanto;  but 
that  it  finished  the  whole  controversy;  and  the  lords  very 
righdy  determined  that  it  did  not.     So  that  the  position  re- 
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October,  tnains  untouched,  that  this  decree,  deciding  against  the  right 
\«^  ^^^^  ot  the  plainttffis  to  the  personal  property,  and  dismissing  the 
Tempiemaii  jjjjj  ^  ^^  ^^i-^^  subject,  was  SO  far  final.  If  so,  the  controversy 
^^^^i"*^-  is  at  an  end  as  to  Tcmpleman^  the  only  defendant  now  be* 
lore  the  Court,  who,  as  executor  of  Elizabeth  Steptoe^  is  in- 
terested in  maintaining  no  other  part  of  the  decree  of  1797^ 
for  he  is  protected  by  a  final  decree,  unreversed,  and  unap- 
pealed  from,  and  which,  in  fact,  no  proceeding  has  ever  been 
instituted  to  affect.  Mr.  Wickham^  willing  to  place  this  case 
on  the  most  liberal  ground  for  the  plaintiffs,  considered 
their  last  biil  as  a  bill  of  rcviexv.  They  disclaim  it,  and 
call  it  a  bill  oi revivor;  and  rightfully,  I  incline  to  think:  and, 
if  a  bill  of  revivor^  it  cannot  reach  this  part  of  the  decree; 
but  only  those  proceedings  which  were  alive  but  abated  by 
the  deaths  of  the  defendants*  The  plea  and  replication  do 
not  consider  this  as  a  bill  of  review.  The  parties  join  issue 
upon  the  point  whether  the  decree  of  1797  was  final  as  to 
the  personal  estate;  and  the  Chancellor  on  this  issue  over- 
rules the  pica;  thereby  deciding  that  it  was  not  final  but 
interlocutory.  This  we  say  is  an  error;  and,  if  so,  the  case 
is  with  us. 

2.  But  if  the  bill  against  Templeman  is  to  be  considered 

as  a  l)ill  of  review^  it  is  too  late,  according  to  the  authori- 

(a)  3  i».        ties   heretofore  cited;    to   which  add  Cook  v.  Arnhatn.(a^ 

frnu,^H7,       g^^  j^  jg  g^jj  ^Y^^^  ^^  ought  to  h2Lve  pleaded  the  limitation; 

ib)9H-^M.  and  the  authority  of  Hite^s  Heirs  v.  Wilson  and  Dtmlap{b) 
is  relit* d  upon.  But  that  case  goes  no  farther  than  to  settle 
the  doctrine  that  every  thing,  out  of  the  record^  that  is, 
every  defence  which  is  matter  in  pais^  must  be  pleaded. 
But  here  the  objection  did  appear  by  the  ^record :  the  inter- 
vening time  was  shewn  on  the  face  of  the  last  bill  and  its 
exhibits.  Coop.  Eq.  p.  304.  is  admitted  to  say  expressly 
that  this  matter  must  be  pit* aded  ;  and  this  on  the  authority 
of  2  Vezey^  109.  The  same  author  had  before  asserted 
this  doctrine,  (p.  216.)  on  the  same  authority;  expressly 
laying  if  down  that  it  will  not  do  by  demurrer.     Yet  in  th© 

(c)  Sherrintr^  note  he  refers  to  1  Bro.  Pari.  Cos.  95.(c)  as  contra. 

roil  V.  Umith* 


In  the  SSth  Year  of  the  Commomvealth.  357 

The   case  of  Edwards  v.   Carrol^  in   1760,(a)  a  stiU  October, 
stronger  and  later  case,  and  on  higher  authority  than  that   y^-^rs,^ 
of  Fezfy^  setdcs  the  principle  that  the  Court  will  notice  it  Tempienum 
§x  officio:  for  there  was  a  general  demurrer:  and  this  upon     steptoe. 
very  good  reason;  for  the  party  who  files  a  bill  of  review  ~ 
must  take  it  out  of  all  excepuons  appearing  by  the  record.  Purl   Cat* 
The  defendant  needs  no  plea  to  introduce  his  objections: 
the  record  operates  as  a  plea. 

It  is  said  too  that  the  infancy  of  some  of  the  plaintiffs 
shall  save  the  rest;  because  the  decree  of  dismission,  being 
jointy  if  void  as  to  any,  is  void  as  to  all ;  and  Styles^  p* 
400.  is  quoted.     But  it  is  not  proper  to  deduce  conclu* 
sions  from  the  common  law  Jorma  of  entry,  as  governing 
cases  in  equity.     The  case  in  Styles^  is  one  of  a  joint  judg^ 
tnent  at  common  law:  and  cases  are  reported  which  shake 
this  rule  as  applicable  to  all  cases  of  joint  judgments  in 
which  an  infant  is  a  party.(^)    But  the  decree  now  in  ques-  (ft)  1  Saik. 
tion  is  not  joint  but  several  in  every  thing.     Was  it  not  Bowe9;'^und 
competent  for  the  adults  to  proceed  to  review  it,  whether  s"c!^*^'  '*** 
the  infants  would  join,  or  not,  as  flaintij^s?     There  is 
nothing,  therefore,  in  the  infancy  of  some  of  the  parties  to 
take  the  adults  out  of  the  operation  of  time :   and  as  to 
themy  at  leasts  the  decree  of  1797  cannot  be  set  aside. 

3.  The  plidntifis  have  not  made  a  case  which  justifies 
the  decree  of  November y  1805.  Under  the  act  of  1785,  the 
mother  would  have  taken  the  whole  estate  in  this  case. 
How  far  does  the  5th  section  of  the  act  of  1792  repeal 
that  provbton?  Mr.  Call  says  totally:  it  destroys  her  he- 
ritable blood  altogether;  it  annihilates  her  existence. 

Be  it,  then,  that  the  mother  is  excluded  from  the  inhe- 
ritance. Who  takes  next?  Do  the  paternal  uncles  and 
aunts  P  Certainly  not  under  the  act  of  1785:  because,  by 
that  act,  where  there  were  neither  children,  father,  mother, 
brothers  or  sisters,  or  their  descendants,  the  paternal  un- 
cles and  aunts  did  not  come  in;  but  the  estate  was  divided 
into  two  moieties,  one  of  which  was  to  go  to  the  paternal, 
the  other  to  the  maternal  ^nt.    If,  then,  the  act  of  17S5 
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^«y®"*»   would  not  give  the  xvhok  estate  to  these  plaintifits  does  Ac 

v^^/^   5th  section  itself,  of  the  act  of  1792,  give  it  to  thc:m  I    No : 

TempleniMi   ^^  ^^^  ^^^  ^^^^  ^^  ^^^^  truly,  that  9ect:on  is  not  dona- 

Stepioe.      ^^^^  y^^  ^jjy  excepts  a  particular  case  out  of  the  canon '  of 

1785.     On  what  then  do  they  found   their  titled 

It  is  clear  that  Mr*  CaU  thought  that,  on  his  removing  the 
mother^  these  plaintiflfs  would  stand  next  under  the  gencrsd 
law«  In  pursuit  of  this  idea,  he  advanced  the  position 
that,  if  the  person  who  stands  next  to  the  propositus  have 
no  heritable  blood,  the  estate  passes  on  to  the  next,  as  if 
such  intermediate  person  had  no  existence.  This  is  not 
believed  to  be  true :  certainly  not  universal^ :  for,  at  com- 
mon law,  where  the  blood  of  the  eUest  son  was  aVamttd^ 
the  next^  though  free  from  attainder,  could  not  take.  So, 
in  the  case  of  the  eideat  being  an  aliens  the  next  son  a  citu 
zen;  it  is  a  moo/ point  whether  the  iaiter  could  take:  our 
law  of  descents  considered  it  so,  and  therefore  provided 
(a)  1  Nev.  for  it.(a)  So  the  statute  of  I  Jac.  I.  c.  4.  s.  6.  having 
cW^is.  pretermitted  popish  recusants,  but  not  prescribing  who 
should  take  the  inheritance,  another  statute  was  necessa- 
ry) 2    Tuch.  T-C*) 

Bi.^pp.p^.      But,  admitting  the  principle  correct,  and  that  the  mo- 
ther is  to  be  considered  dead,  the  5th  section  merely  ex- 
cludes from  the   inheritance  the  mother^  and  ^any  tssue 
which  she  may  have  by  any  person  other  than  the  father  of 
such  infant;''  but  leaves  the  ascending-  and  coUaterai  rela^ 
tions  of  the  mother  where  they  stood  under  the  act  of  1785* 
What  decree  then  is  right?    and  where  shall  the  rule  be 
(e)  2  CaUt      found?     Brown  v.  Turbervilk{a)  was  on   a  different  case; 
^^  the  only  question  there  being,  whether  the  words  interpola- 

ted in  the  7th  section  covered  the  case  of  an  adult :  and, 
except  an  obiter  dictum  of  Judge  Pendleton,  there  is  no- 
thing in  that  case  touching  this. 

Upon  the  whole,  then,  the  plaintiffs  have  not  made  a 
case  to  justify  the  decree;  which,  therefore,  should  be  re- 
versed* 
1 
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Wkkham  requested  leave  to  make  a  few   additional  ob-   October, 

^  1810. 

servations.     If  the  plaintifis  had  brought  separate  suits  for    s.^%r^^^ 
the  real  and  personal  estates,  the  decree  as  to  the  personal  Templenua 
would  have  been  final.     If  their  coupling  both  in  one  bill     Steptoe. 
makes  it  otherwise,  it  follows  that  the  plaintiff  has  it  in  his  *"~"""** 
power  to  oust  the  Court  of  Appeals  of  jurisdiction,  at  his 
own  discretion,  by  the  manner  of  bringing  the  suit :   a  con- 
clusion too  monstrous  to  be  tolerated. 

As  to  the  inheritance,  the  CBst  o(  Diiiiard  v.  Tomltnson(a)  (j)  ''**^»  P- 
shews  that  the  words  of  the  act,  when  plain,  are  binding, 
and  construction  is  not  admissible  against  them.  There- 
fore, here^  as  the  words  only  exclude  the  mother,  and  do 
Dot  say  to  whom  the  estate  is  to  go,  the  Court  cannot  sup- 
ply a  disposal  of  the  estate.  As  to  the  personal  property, 
(the  law  not  providing^  the  mother,  as  administratrix^  is 
in  possession^  and  the  plaintiffs  have  no  claim  upon  her;  like 
the  case  of  a  husband  administering  on   his  wife's  estate, 

who  is  not  to  be  called  upon  for  distribution/^)  {})  i  Rev. 

^  ^  ^  Code,  p.   164. 

C.92.  8.1«r. 

Wednesday^  October  24.  The  Judges  pronounced  their 
opinions. 

Judge  Tucker.  This  is  a  case  arising  upon  the  con- 
struction of  our  law  of  descents,  and  of  distribution  of  per- 
sonal estate;  where  an  infant  of  the  age  of  thirteen  years 
died  possessed  of  real  and  personal  estate  derived  from  his 
father ;  leaving  a  mother,  (and  other  relations  on  the  mo- 
dier's  side,  as  it  would  seem,)  but  no  brother,  or  sister, 
whatever,  nor  any  descendant  from  them. 

A  preliminary  question,  however,  arises  from  the  fol- 
lowing circumsunces.  The  infant,  Edward  Steptoe^  died  in 
May^  1794.  His  mother  administered  upon  his  estate,  and 
entered  into  possession  of  the  whole,  both  real  and  person- 
al. A  part  of  the  present  plaintiffs,  uncles  and  aunts  on  the 
part  of  the  father,  or  descendants  from  them,  brought  their 
bill  against  the  mother  for  a  division  of  the  estate,  claiming 
the  WHOLE.    In  her  answer  she  states,  that  she  had  been  ad- 
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October,   vised  she  had  a  rieht  to  her  son's  personal  estate r   nda, 

1810.  .  ^  ' 

s^rsr^^  if  SO,  some  of  her  near  connections  may  be  benrfited  by  it : 
Tempiemao  which  Seems  lo  shew  she  had  near  relations  who  were  no  par- 
Steiitoe.  tics  to  the  suit.  On  the  l7th  of  Marvhy  1797,  Mr.  Wythe^ 
'^— "—""  then  Judge  of  the  High  Court  of  Chancery,  pronounced  his 
decree,  whereby  he  decided  that  the  complainants  had  no 
right  to  the  slaves,  or  personal  estate,  and  dismissed  the 
bill  as  to  the  part  thereof  which  claimed  the  same,  and  de- 
manded an  account  of  the  administration  thereof.  But,  be- 
ing of  opinion  that  the  complainants  were  entitled  to  the 
lands,  he  directed  partition  thereof  to  be  made  among 
them  in  certain  proportions,  and  appointed  Commissioners 
to  state  an  account  thereof,  and  to  setde  and  adjust  an  ac- 
count of  the  profits,  since  the  death  of  the  infant  Edward 
Steptoe^  to  be  reported  to  the  Court.  But,  before  any  far- 
ther proceedings  were  had,  Elizabeth  Steptoe^  the  mother, 
died,  having  made  a  will,  and  appointed  the  appellant,  7Vm- 
pleman^  her  executor ;  and  IVilUam  Stept<fty  another  defend- 
ant, having  also  died,  the  suit  abated  as  to  both  those  ori- 
ginal parties. 

After  the  division  of  the  High  Court  of  Chancery  into 
Districts,  (the  act  for  which  passed  in  January^  1802,;  the 
present  complainants  filed  a  bill  (the  date  of  filing  which 
does  not  appear)  in  the  Wtlliamaburg  Chancery  District 
Court;  in  which  they  speak  of  the  former  decree  as  inter^ 
lociitory^  and  still  amendable  by  the  Court,  and  therefore 
pray  that  they  may  have  the  benefit  of  all  the  proceedings 
in  the  original  suit,  except  the  said  interlocutory  decree, 
which,  as  they  are  advised,  ought  to  be  set  aside^  pardy  for 
error  apparent  on  the  face  ofity  and  partly  because  the  exe- 
cution  of  certain  parts  of  it  has  become  impossible ;  and 
pray  process  of  subpoena  to  revive  atui  ansu^er  against  the 
appellant  Templeman^  as  executor  of  Elizabeth  Steptoe.  One 
of  the  suggestions  in  this  bill,  which  states  that  WiUiam 
Steptoe  died  in  Aprils  1803,  shews  that  the  filing  of  the  bill 
was  after  that  period,  so  that  more  than  six  years  elapsed 
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between  the  time  of  pronouncing  the  first  decree,  and  the   ^^^g^J|*"' 
preferring  the  present  bilL  s^^nt^./ 

To  this  bill  Tempkman^  the  executor   of  the  mother,  af-  Tcmpieman 
tcr  disclaiming  any  connection  with  the  real  estate,  pleads      Sieptrie. 
the  decree  of  Marchj  1797,  as  a^wa/ decree  in  bar  of  the  — ""—^ 
clai^n  to  the  slaves  and  personal  estate,  and  account  of  their 
hires,  since  the  death  of  his  testatrix,  or  of  the  administnb> 
tion  of  his  testatrix  on  the  personal  estate  of  her  husband, 
George  Steptoe^  deceased,  &c. ;  and  insists  on  the  length  of 
time,  and  acquiescence  of  the  plaintiflfs  under  that  decree* 

The  replication  to  that  plea  denies  that  the  decree  of 
March^  1 797,  wsajinaly  in  any  respect,  but  says  Yiothing  of 
the  lapse  of  time  or  acquiescence  under  the  decree. 

In  November^  1805,  the  cause  was  heard  before  the  Chan- 
cellor of  the  Williamsburg'  District,  who  pronounced  a  de- 
cree overruling  the  defendant's  plea,  and  declaring  that, 
neither  the  mother,  though  alive  at  the  death  of  her  son, 
nor  any  relations  on  her  party  were  entitled  to  any  share  or 
proportion  of  the  infant's  estate,  real  or  personal,  and  direct- 
ing that  the  whole  should  be  distributed  among  the  com- 
plainants, as  heirs  on  the  part  of  the  father,  in  the  several 
proportions  therein  mentioned,  together  with  an  account, 
&c.  in  order  to  Sijinal  decree. 

From  this  decree  the  defendant  Templeman  prayed,  and 
obtained  an  appeal  to  this  Court,  by  virtue  of  the  act  of 
1797,  c.  5.  authorizing  the  High  Court  of  Chancery,  in  its 
discretion,  to  grant  appeals  from  interlocutory  decrees.  Be- 
fore which  period  no  appeal  could  be  granted  until  a /mi/ 

decree* 

The  counsel  for  the  appellees  contend,  that  the  original 
bill  having  been  dismissed^  as  to  the  personal  estate,  by  the 
decree  of  March^  1797,  that  decree  vrsisfnal  as  to  that  mat- 
ter; and  that  the  plaintiffs  were  barr<^  by  lengdi  of  time 
from  filing  a  bill  of  review. 

If  the  premises  be  correct,  I  think  the  conclusion  miwt  b^ 
so  too.     For  the  utmost  period  within  which  an  appeal  mm 

Veiv.  I  z  5& 
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October,   a  Superior  CouTt  of  Chancciy  to  this  Court  lies,  seems  t« 

K^'>r^^^   be  three  years,  as  was  fully  discussed  in  the  cases  of  Tom^ 

Teinpicraan   Umoxi  V.  Dilliard^  and  Mackey  v.   Bt^ii  (a)     By  analogy, 

Stepioe.      then,  I  should  suppose  that  a  bill  of  review  would  not  lie 

(a^sH  UM  ^^^^^  ^^^'  period.     For  that  would  be  granting  more  power 

199—217.        iQ  jjn;  Judge  of  the  same  Court  to  reverse  the  decrees^ro* 

nounced  by  his  predecessor  perhaps)  than  the  law  vests  in 

this  Court.     Instead  of  resorting  to  the  period  assigned  to 

writs  of  error  at  common  law,  I  think  it  far  more  reasona* 

ble  that  the  period  ivhich  the  law  has  assigned  to  appeals 

from  the  Courts  of  Chancery  be  adopted  as  that  which  bars 

a  bill  of  review.     In  England  the  statutory  law  b  silent  as 

to  appeals  from  the  High  Court  of  Chancery.      Therefore, 

the  analogy  to  writs  of  error  at  common  law  was  adopted* 

But  our  law  having  assigned  a  period  within  whit  h  appeals  in 

Chancery  must  be  brought,  that  period  appears  to  me  the 

proper  standard  by  which  the  granting  of  bills  of  review 

should  be  governed.     It  is  unnecessary,  I  conceive,  to  con* 

sider  how  far  the  saving  in  favour  of  infants  might  operate: 

the  analogy  must  be  observed  throughout;  and,  if  any  of  the 

parties  were  infants,  their  case  is  provided  for. 

But  the  counsel  for  the  appellants  insist  that  the  decree 
.was  not  final,  but  merely  interlocutory,  and  therefore  still 
in  the  breast  of  the  Court.  The  inconveniences  of  such  a 
construction  were  most  ably  commented  upon,  and  illustra- 
ted by  the  opposite  counsel.  They  are  such  as,  in  my 
opinion,  to  deserve  not  only  the  attention  of  the  Courts, 
but  of  the  Legislature.  That  a  decree  of  dismission^  which 
in  its  nature  seems  conclusively  to  determine  every  question 
of  right,  after  being  acquiesced  in  for  six  years,  should  be 
liable  to  be  set  aside  by  the  successor  of  the  Judge  who 
pronounced  it,  and  thereby  aiTect,  perhaps,  the  rights  of  bO' 
nafide  purchasers  for  a  valuable  consideration,  actually  paid, 
upon  the  principle  that  they  were  purchasers /^^/zdbi^^ ///^, 
seems  so  far  repugnant  to  every  idea  that  I  have  of  justice, 
or  equity,  that  I  cannot  well  imagine  a  case  that  would  call 
more  loudly  for  legislative  aid  and  protection,  if  the  offended 
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dignity  of  Courts  should  pronounce  against  the  claim  of  Octobeb, 
such  bona  fide  purchaser.     But  that  case  is  not  before  us,   v.^-ntx^ 
and  I  hope  never  will  be,  though  not  unlikely  to  happen  Temiiiemai* 
very  frequently,  if  the  practice  be   permitted  to   prevail ;     Steptoe. 
which  it  certeinly  ought  not,  so  as  to  affect  others^  now  that  — — -~- 
the  law  allows  appeab  from  interlocutory  decrees.     In  the 
present  case,  however,  as  the  law  stood  at  the  time  the  de- 
cree was  pronounc'jd,  no  appeal  lay ;  for,  however  cogent 
the  arguments  to  the  contrary'  appear  in  m/eyes,  I  am  con- 
strained by  former  precedents  to  say  that  the  decree  of 
March',  1797,  was  not  tk^nal  decree  between  the  parties,  all 
of  whom  were  still  retained  in  court,  although  the  bill,  as  to 
apart  of  the  subject  claimed,  was  dismissed.((7)     The  sue-  (a)  Grymeur. 
ceeding  bill  is,  therefore,  to  be  taken  as  a  bill  of  revivor  and  c^ai^  sV* 
supplemehty  by  which  the  cause  was  brought  regularly  before 
the  Judge  who  pronounced  the  second  decree. 

By  that  decree,  as  1  have  already  noticed,  the  Chancellor 
decided  that,  beither  the  mother  of  the  infant,  nor  any  re* 
lations  of  the  infant,  on  the  part  of  the  mother,  were  enti- 
tled to  any  portion  ot*  his  estate,  real  or  personal. 

That  decision,  so  far  as  it  respects  the  mother  herself, 
or  any  of  her  descendants,  other  than  children  by  the 
father  of  the  infant,  or  their  descendants,  appears  to  me  to 
be  perfectly  correct.  But  I  differ  with  the  Chancellor  so 
far  as  respects  the  father  or  mother  of  the  mother,  or  any 
of  her  collateral  relations,  all  of  whom,  in  the  events  which 
have  happened,  appear  to  me  (if  in  being  at  the  time  of  the 
infant's  death)  to  be  entitled  to  a  portion  of  his  estate,  real 
and  personaL 

The  following  principles  appear  to  me  not  to  require  any 
argument,  or  authority,  in  support  of  them. 

1.  That  the  laws  of  descent,  or  rules  of  succession  ab 
intestatOj  to  property  real  or  personal  are   merely  creatures 

juris  positivi.  ♦ 

2.  That,  by  the  act  of  1785,  c.  60.  all  former  rules  and 
canons  of  inheritance  and  succession  to  estates  real  and 
personal  within  this  Commonwealth,  whether  established  by 
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^^mo***  ^^^  common  law  or  by  statute,  were  entirely  rescinded,  abro- 
y^'^t^s^  gated  and  annulled:  and  that  they  cannot  be  revived  in  any 
Tempieraan    manner,  but  by  some  express  legislative  provision  for  that 

Stepioe.      purpose«(a) 
(a)  See  Jlctt      ^*  '^^^h  'f»  ^Y  ^^Y  Subsequent  act,  any   case  provided 
of  1789,  o.  9.  for  by  the  act  of  1785  shall  now  happen  nor  to  be  provided 
for,  the  Legislature  only  is  competent  to  provide  for  such 
(A)  See  1  T.  omitted  case. («) 

A  p.  59.  4^  That  the  case  of  an  infant  having  lands  by  descent  or 

purchiase  from  his  father,  already  deceased,  dying  in  the 
lite-time  of  the  mother,  and  leaving  no  child,  nor  brother, 
nor  sister,  nor  any  descendant  from  either  of  them,  was 
fully  provided  for  by  the  fourth  section  of  the  act  of  1785^ 
c*  6a 

5.  That  the  same  happens  now  not  to  be  provided  for, 
by  the  operation  of  the  act  of  1792,  c*  93.  s.  5.  The  law 
declaring  only  that,  in  such  case,  the  mother  shall  not  suc- 
ceed to  the  same  :  without  designating  any  other  person  or 
persons  to  whom  the  succession  shall  belong  during  the  life 
of  the  MOTHER :  neither  the  seventh  section  of  that  act, 
nor  any  subsequent  part  thereof,  providing  for  the  succes^ 
sion  in  any  such  case. 

From  these  principles,  as  premises,  it  appears  to  me  that, 
in  the  case  above  supposed,  (which  is  the  same  with  that 
before  the  Court,)  the  succession  to  the  inheritance  during 
the  life  of  the  mother  was  in  abeyance;  and  that,  at  her 
deaths  the  whole  estate,  real  and  personal,  ought  to  go  to 
the  same  persons,  and  in  the  same  proportions,  as  the  same 
would  have  descended,  if  there  had  been  no  mother^  nor 
brother,  nor  sister  of  the  infant,  nor  any  descendant  from 
either  of  them,  at  the  tinie  of  the  death  of  the  infant. 
And,  consequently,  that,  after  the  death  of  the  mother^  the 
estate,  both  real  and  personal,  ought  first  to  be  divided  into 
two  moieties,  one  of  which  moieties  ought  to  be  allotted  to 
the  plaintiffs  in  the  several  proportions,  by  which  the  Chan- 
cellor in  his  decree  has  directed  that  the  whole  shall  be  al» 
lotted;  and  that  the  other  moiety  be  reserved  for  the  benefit 
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•f  those  relations  on  the  part  of  the  mother  (of  wUch  by   ^J^sio**' 
her  answer  to  the  original  bill  it  appears  probable  there    ^^^--v-^-/ 
were  some  living  at  the  time  of  the  infant's  death)   who     ^^P^*"*** 
may  within  a  reasonable  time  assert  and  prove  their  claims     Stepioe. 
thereto.     But  if  no  such  relations  on  the  part  of  the  mo- 
ther shall  assert  their  claim  within  a  reasonable  time,  to 
be  limited  by  the  Court  of  Chancery,  that  the  other  moiety 
be  then  divided  among  the  plaintifis  in  the  same  propor- 
tions  as  the  former. 

It  also  appears  to  me,  that,  as  no  person  was  capable  of 
succeeding  to  the  inheritance  as  heir,  during  the  life  of 
the  mother^  the  account  of  rents  and  profits,  subsequent  to 
the  death  of  the  infant,  ought  not  to  be  decreed  to  be  taken 
for  that  period  which  elapsed  between  the  death  of  the  in- 
fant and  the  death  of  his  mother.  I'he  inheritance,  during 
that  period^  being,  as  1  have  already  said,  in  abeyance.,  the 
Jrrat  occupant^  who  might  enter  and  possess  himself  there- 
of during  that  period,  might,  as  I  conceive,  lawfully  hold 
the  same,  and  take  the  rents,  issues,  and  profits  thereof  to 
his  own  use,  so  long  as  the  mother  lived,  without  being  in 
any  manner  chargeable  or  accountable  for  the  same  to  the 
persons  to  whom  the  succession  msfy  belong,  after  the  mo^ 
thef'sdeath.ia)  ^Jf^Il^ 

My  opinion,  therefore,  is,  that  so  much  of  the  Chancel-  »J»"jf»  ^^jigil 
lor'sxiecree  as  is  in  opposition  to  these  principles  be  rever-  *2.    for    the 
sed,  and  that  a  decree  conformable  thereto  be  now  made  :iar|;e    upon 
and  that  the  remainder  of  the  decree  be  affirmed.  pinion  ■•  fooa- 

To  prevent  any  misconception  of  this  opinion,  J  beg 
leave  to  add  that,  if  there  had  been  any  brother  or  sister 
of  the  infant  on  the  part  of  his  father  living  at  the  time  of 
his  death,  or  any  descendant  from  them,  such  brother,  sis- 
ter, or  their  descendants,  would  have  been  entitled  to  take 
the  estate  immediately^  notwithstanding  the  mother  was 
then  also  living;  as,  in  such  a  case,  the  inheritance  would 
not  have  been  in  abeyance  for  a  moment. 
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^^7«io***       J^^8*  Roane.    With  respect  to  the  first  qaestkm  made 

v^r^^^^  in  this  case,  I  consider  it  as  the  established  doctrine  of  the 

eippKi»fin  Q^j^jyj  j^j^  ^  decree  of  the  inferior  Court  is  not  to  be  con- 

Steptoe.     gidered  as  finals  until  the  cause  is  completely   dismissed 

therefrom.     Until  that  is  the  case,  the  Court  below  has,  it* 

self,  the  power  to  correct  any  errors  it  may  have  commit-^ 

ted,  and  any  decree  it  may  have  rendered  is,  therefore,  not' 

to  be  considered  as  jinaL     Most  of  the  argument^  now 

used  on  this  topic  have  been  used  and  overruled  oot  f6rmer 

occasions. 

As  to  the  question  now  made  upon  the  act  of  descents,  I ' 
believe  it  will  be  admitted  that  I  have  borne  my  testimony^ 
s^ainst  the  policy  which  gave  rise  to  the  act  of  1790,  re>- 
storing,  in  a  measure,  the  feudal  principle  of  the  blood  of 
the  first  purchaser.  But,  while  I  shall  never  6e  in  favour  of 
extending  that  principle  in  doubtful  cases,  by  construction^ 
I.  do  not  deny  the  power  of  the  Legislature  to  make  the  in- 
novation. I  he  question  before  us  is  then  purely  a  question 
of  construction  upon  the  intention  of  the  JLegislatiu-e  as  ma* 
nifested  in  the  act  itself. 

No  man  can  be  more  sensible  than  I  am,  of  the  impro* 
priety  of  extending  the  construction  of  an  act  by  mere  im- 
plication ;  especially  to  further  an  odious  or  unjust  principle ; 
but  I  apprehend  that  an  implication  may  be  so  strong  and 
necessary  as  to  be  equivalent  to  an  express  declaration  by 
the  Legislature.  This  I  take  to  be  the  case  in  the  present 
instance.  The  exclusion  of  the  mother  in  the  event  that 
there  is  a  brother  or  sister  on  the  part  of  the  father,  or  a 
brother  or  sister  of  the  father,  is  substantially  equivalent  to 
an  express  declaration  that  the  persons  last  mentioned  shaD 
themselves  succeed ;  and  this  the  rather,  as  the  first  sec- 
tion of  the  act  of  descents  purports  to  provide  a  rule  of  in* 
heritance  as  to  all  cases,  and  which  idea  is  entirely  support* 
ed  by  the  opinion  of  this  Court  in  the  case  of  Brown  v. 
Turbervilk.    I  consider  that  decision  as  a  complete  au* 

*  In  the  two  deebions  in  the  ense  of  7\mUnwtt  t.  DUMardf  ht, 
1 
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tbority  to  overrule  the  idea  that  the  inheritaQce  is  in  afcy-  ^^'^f  V^"* 
once  in  the  case  before  us«     The  succession  in  this  case,    v^^v^^ 
therefore,  does  noi  rest  upon  a  mere  naked  implication,  but  Tempiemam 
upon  an   implication  so  strong  and  necessary,  (all  the  cir-      Steptoe. 
cumstances  considered,)  as  to  be  equivalent  to  an  express  ^— ""*" 
declaration  by  the  Legislature.     In  this  last  respect  this 
case  differs  from  the  one  put  in  a  note  to  2  Tuck.  BU  App* 
p.  33.  where  an  elder  child  being  disabled  from  inheriting 
by  receiving  a  popish  education,  and  the  statute  which  dis- 
abled him  (i  Jac.  I.)  containing  no  declaration  who  should 
have  the  land,  a  subsequent  statute  was  deemed  necessary 
to  be  made  in  favour  of  the  next  of  kin. 

{t  is  a  sound  rule  of  construction  that,  if  it  can  be  pre- 
vented, no  clause,  sentence,  or  word,  shall  be  rendered  su- 
perfluous, void,  or  insignificant.(a)  In  the  case  before  us  it  (o)6  jBoc  sso. 
b  difficult  to  say  wherefore  the  brothers  and  sisters  on  the 
part  of  the  father,  and  i  converso^  were  mentioned  in  the  act, 
but  for  the  purpose  of yi//&wi;7^  up  the  principle  on  which  the 
change  of  the  rule  was  founded,  and  giving  the  estate  to 
them,  instead  of  the  excluded  parent. 

Upon  the  whole,  my  construction  of  the  act  of  1792  is^ 
that  it  is  entirtly  similar  to  that  of  1785,  with  the  single  ex- 
ceptionof  the  amendment  made  by  the  act  of  1790;  (which  is 
kept  up  and  extended  by  the  5th  and  6th  sections  of  the  act 
of  1792 ;)  and  that  those  sections  operate  by  way  of  excep- 
tion from  the  general  law  in  the  cases  put  therein,  as  well 
by  substituting  one  heir,  as  excluding  another.  The  error 
on  this  point  seems  to  be  in  considering  the  canons  of  the 
aa  of  1785  as  still  inforce^  (for  example,  in  favour  of  the 
paternal  grandfather  and  maternal  grandmother,)  while  at 
the  same  time  the  succession  is  changed,  in  a  particular  case, 
in  favour  of  the  maternal  uncles  and  aunts,  &c.  As  to  the 
justice  of  this  alteration,  the  power  of  the  Legislature  being 
admitted,  we  are  compelled  to  say  ^^  stet  pro  ratione  vohin' 

I  therefore  concur  with  the  Chancellor  in  his  construction 
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^^Tm"**   ^°  ^^  present  instance,  which  is  also  that  of  the  public  at 
v^^>r^^/    large,  and  thereby  avoid  the  great  evil  (as  almost all/n/^£f 
Tempieman   derive  their  property  either  on  the  part  of  the  father  or  the 
Steptoc.     mother)  which  would  result  from  deciding  that,  in  cases  like 
the  present,  no  rule  of  descent  is  provided  by  law,  and  that 
the  estates  are,  consequently,  in  every  instance,  to  be  con- 
sidered as  in  abeyance. 
• 

Judge  Fleming.  The  counsel  for  the  appellant,  in  their 
statement,  rested  the  cause  on  two  points  only: 

1st.  That  the  original  decree  was  right;  and, 

2d.  That  the  bill  having  been  dismissed  as  to  the  per- 
sonal estate,  the  decree  was  final  as  to  that  matter;  and  the 
plaintiffs  were  barred  by  length  of  time  from  filing  a  bill  of 
review. 

The  cause  was  argued  with  great  ability  on  both  sides, 
but  much  the  greater  part  of  the  arguments  of  the  appel- 
lant's counsel  seemed  predicated  on  the  assuifiption  of  fact* 
which,  in  my  apprehension,  did  not  exist;  to  wit,  that  the  de- 
cree of  March^  1797 ^  was  final;  and  that  the  bill  against 
Templeman^  as  executor  of  Elizabeth  Steptoej  was  a  bill  of 
revieru.  In  order  to  prove  that  the  decree  of  1797  was 
final,  it  was  strenuously  argued  that  there  ought  to  have 
been  two  separate  and  distinct  suits  ;•  one  for  the  real,  and 
the  other  for  the  personal  estate:  but,  for  what  ^-oorf purpose 
there  should  have  been  more  than  one  suit,  I  am  at  a  loss 
to  discover.  The  counsel  proceeded  to  argue  that,  as  the 
Chancellor  decided  the  rights  respecting  the  personal  estate 
and  dismissed  the  bill,  as  to  that  subject,  the  decree  was 
final:  but  this  Court  has  never  considered  a  decree  to  be 
final,  so  long  as  the  parties  remained  in  Court;  but  ever}'  or- 
der  and  decree  made  during  that  space,  has  been  considered 
as  interlocutory,  and  subject  to  revision;  as  in  the  cases  of 
(ii)«  fVash.  Toimg  v.SkipwHKia)  Grymes  v.  Pendletony{b)  and  M'Cat! 
al  I  CalU  54.  V.  Peachy. (c)  In  the  former  case,  Siipwith  brought  his  biU 
(c)  Ibid.  55.  3gj^jnst  Toung  for  the  moiety  of  a  tract  of  land,  according  to 
contract.    The  Chancellor  decreed  for  the  plainuff  a  moiety 
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of  the  land,  (which  completely  decided  the  rights  of  the  par-  ^^|g*J5*"» 
ties,)  and  appointed  a  Commissioner  to  make  a  partiuon  ac*    \^^>rK^ 
cordingly.     Taung  appealed  to  this  Court,  which,  after  a  Tempieman 
long  and  solemn  argument  on  the  merits  of  the  cause,  de«>     Steptoe. 
cided  unanimously  that  the  decree  was  interfocutory,  dis-  -— ^— 
missed  the  appeal,  and  remanded  the  cause  to  the  High 
Court  of  Chancery;  as  was  likewise  done  in  the  cases  of 
Grymesv.  Pendleton^  and  M^CaUv.  Peachy^  noticed  above: 
and  in  several  subsequent  cases,  after  the  act  of  Januaryy 
1798,  allowing  appeals  (by  the  Court  of  Chancery)  from 
interlocutory  decrees;  particulariy,  in  the  cases  of  the  Presi- 
dent and  Professors  of  IVilUam  and  Mary  College  v.  Lee'^s  Eoc^ 
ecutors,  and  o^  Fairfax  v.  Muse^s  Executors*{a )  In  the  latter  (o)  2  H.  &M. 
case,  there  was  a  decree  to  foreclose  the  equity  of  redemp-  ^z)^  S5S.  "* 
tion  of  mortgaged  lands,  and  the  premises  ordered  to  be 
sold:  yet  this  Court  unanimously  dismissed  the  appeal,  as 
having  been  improvidently  allowed,  in  vacation^  from  an 
interlocutory  decree;  which  was  not  authorized  by  law. 
And,  had  an  appeal  been  allowed,  in  the  case  before  us, 
from  the  decree  of  March^  1797,  there  is  not  a  doubt  on  my 
mind  but  it  would  have  been  dismissed,  as  having  been  pre* 
maturely  granted.     Considering  that  decree  then  as  interior 
cutory,  and  not  final,  the  argument,  that  a  bill  of  review  was 
barred  by  length  of  tinne,  falls  to  the  ground*     But,  in  my 
apprehension,  it  is  not  a  bill  of  review^  but  a  bill  of  revivor 
and  supplemental  bill,  which  the  several  deaths  of  Elizabeth 
and  William  Steptoe^  who  were  the  executrix  and  executor 
of  George  Steptoe^  deceased,  made  necessary,  in  order  to 
bring  the  whole  subject  in  controversy  properly  before  the 
Court;  and  in  which  the  widow,  and  the  children  of  William 
AqMo^,  (eight  in  number,)  were  made  parties,  plaintiffs;  and 
who,  by  the  last  decree,  are  made  distributees  of  one  fourth 
part  of  the  estate  of  the  said  Edward  Steptoe^  deceased,  the 
widow's  dower  therein  being  first  allotted  to  her;  all  which 
appears  to  me  to  have  been  correct  and  proper. 

As  to  the  length  of  time  that  the  appellees  acquiesced  in, 
and  left  undisturbed,  the  decree  of  March^  1797 ^  it  may  be 
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^^m""'  ^^"  accounted  for.  The  Commissioners  appointed,  by  that 
\^'>rs^  decree,  to  state  an  account  of  the  real  estates  whereof  the 
Tempjeman  ^y  Edward  Sttptoe  died  seised,  and  to  settle  and  ad- 
,  Steptoe.  just  the  profits  of  the  said  estate,  since  his  death,  had  made 
no  report  of  their  proa.*edings,  before  the  deaths  of  the  said 
Elizabeth  and  William  Steptoe^  when  the  bill  of  revivor,  and 
supplemental  bill,  became  necessary  for  the  purposes  afore- 
said. I  come  now  to  consider  the  cause  on  its  merits,  and 
to  decide,  according  to  the  best  of  my  judgment,  the  rights 
of  the  parties  to  the  estate  of  Edward  Steptoe^  deceased,  un- 
der our  several  acts  of  Assembly.  And  here  a  difficulty 
seems  to  arise,  and  a  difference  of  opinion  among  the  Judges, 
respecting  the  exposition  of  those  «cis;  which  circumstance, 
and  the  very  ingenious  arguments  of  the  counsel,  induced 
me  to  consider  the  subject  with  more  than  ordinary  atten- 
tion; and,  after  the  most  mature  deliberation,  the  difficulty 
to  me  appears  easily  solved,  by  giving  to  those  acts  such  a 
construction  as  I  conceive  to  have  been  the  sense  and  inten- 
tion of  the  Legislature,  at  the  several  periods  when  they  were 
passed;  and,  as  I  believe,  agreeably  to  xh^ general  sense  and 
understanding  of  the  community  at  large. 

It  was  objected  by  the  appellees'  counsel,  though  not 
much  relied  on,  that  the  fifth  clause  of  the  act  of  1792,  un- 
der which  the  appellees  claim,  is  only  a  proviso^  or  an  ex- 
ception, to  the  general  principles,  words,  and  meaning  of  the 
preceding  clauses;  and  ought  not  to  have  the  same  force  and 
effect  as  if  it  had  been  declaratory,  and  an  enacting  clause. 

Otir  first  act  of  Assembly,  altering  the  course  of  descents 
from  that  of  the  common  law,  was  passed  in  the  year  1785; 
in  which  the  sense  of  the  Legislature  was  expressed  in  gene- 
ral terms;  as  it  was  likewise  in  the  24th  section  of  the  act  of 
distribution,  passed  the  same  session,  and  referring  to  the 
act  of  descents,  for  the  distribution  of  goods  and  chattels: 
but,  in  the  year  1790,  an  important  change  was  made,  in 
cases  of  infants  dying  without  issue;  and,  by  an  act  passed 
the  24th  of  December^xn  that  year,  entitled  ^  An  act  to  amend 
the  act  entitled  an  act  directing  the  course  of  descents>"  it  is 
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enacted  (section  3.)  that,  **  where  an  infant  shall  die  with-   October, 
out  issue,  having  title  to  any  real  estate  of  inheritance^  de-   v^-v^^/ 
rived  by  purchase  or  descent  from  the  father^  the  mother  of  Tempienua 
such  infant  shall  not  succeed  to,  or  enjoy  the  same,  or  any      Steptoe. 
part  thereof,  by  virtue  of  the  said  recited  act,   if  there  be  "^ 

living  any  brother  or  sister  of  such  infant^  or  any  brother 

OR  SISTER  OF  THE    FATHER,   OR  ANY  LINEAL  DESCENDANT 

OF  EITHER  OF  THEM :"  in  which  act  there  is  another  clause, 
vice  versa^  excluding  the  father^  &c.  where  the  estate  is  de- 
rived from  the  mother*  In  the  same  act  there  is  a  repealing 
clause  in  the  emphatic  words  following: "  So  much  of  all  acts 
as  comes  within  the  purview  of  this  act,  and  particularly 
€fthe  act  entitled  an  act  directing  the  course  of  descents^  (viz. 
the  act  of  1785,)  ^^  shall  be,  and  the  same  is  hereby  repealed." 
The  above  clauses,  respecting  cases  of  infants  dying  without 
issue,  are  declaratory  and  explicit,  and  not  exceptions  to 
clauses  of  general  imporu  It  is  true  that,  when  they  are 
incorporated  into  the  act  of  1 792,  ^^  to  reduce  into  one  the 
several  acts  directing  the  course  of  descents,"  they  are 
there  inserted  as  provisoes  to  the  general  course  of  descents 
in  the  preceding  clauses;  with  the  exclusion  of  any  issue 
jvhich  the  mother  may  have  by  any  per^on^  other  than  the  fa* 
ther  of  such  infant;  which  latter  exclusion  was  not  in  the 
act  of  1790:  and  so  in  the  clause  excluding  the  father,  &c» 
from  inheriting  any  estate  derived  from  the  mother. 

But  it  is  contended,  in  the  present  case,  that  the  5th 
clause  of  the  act  of  1792,  which  excludes  the  mother  from 
the  inheritance,  is  in  negative  words,  and  no  express  de- 
claration who  shall  inherit  the  estate;  and  therefore  it  is  a 
casu$  omissus;  and,  during  the  life  of  the  mother,  the  estate 
was  in  abeyance^  there  being  no  person  in  existence  capable 
of  inheriting ;  as  the  infant  died,  leaving  neither  brother 
nor  sister;  and  that,  on  the  death  of  the  mother,  (there  be- 
ing no  provision  for  the  case  in  the  act  of  1792,)  so  much 
of  the  act  of  1785  as  directs  that  the  inheritance  shall  be 
divided  into  moieties,  one  of  which  shall  go  to  the  pater- 
nal, and  the  other  to  the  maternal  kindred,  is  revived,  and  in 
force ;  (the  course  of  descents  by  the  coipmon  law  being 
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OcTOBBK,   done  away  by  the  statutes;  and  it  being  a  nile^  that  a  sta* 

s^^>o^/    tute  cannot  be  repealed  by  implication.)     But  we  have  at 

Tctiipictuan    ready  sem  that  the  act  of  1785,  so  far  as  it  was  within  the 

Steptoe.      purview  of  the  act  of  1790,  ^hich  completely  embraced, 

■^""■"^  and,  in  my  conception,  provided  for,  the  case  before  us,  was 

repealed  in  as  express  terms  as  language  could  devise. 

And,  further,  in  the  act  of  1792,  dtrectiog  the  course  of 
descenu,  there  is  a  clause  declaring  that  all  and  every  act 
and  acts,  clause  and  clauses  of  acts  heretofore  made,  con* 
taining  any  thing  within  the  purview  of  this  act,  shall  be, 
and  the  same  are  hereby  repealed.  The  act,  then,  of  1785,  or 
so  much  thereof  as  was  within  the  purview  of  either  the  act  of 
1 790,  or  the  act  of  1 792,  was  clearly  repealed.  And  it  is  a  rule 
of  equal  force  with  the  one  mentioned  above,  that  a  statute 
tmce  repealed  shall  not  be  revived  by  implication.  There 
is  also  another  important  rule  of  construction  that  well 
applies  to  the  case  before  us ;  which  is,  that  force  and  ejfft^ 
cacy  is  to  be  given  to  every  sentence,  and  nigmjicttnt  wordy 
in  a  statute,  which  does^  not  contradict  or  obscure  some 
other  part  of  the  same  statute ;  and  that,  where  words  or 
expressions  are  ambiguous,  and  of  doubtful  meaning  or 
effect,  such  interpretation  and  application  shall  be  given 
them,  as  to  fulfil  the  object  and  intention  of  the  Legisla- 
ture, if  the  will  of  the  Legislature  can  be  fairly  deduced 
from  such  words  or  expressions.  AnJ  here  let  me  pre« 
mise  that,  in  my  conception,  the  Legislature  intended  to  pro« 
vide,  and  hath  provided,  for  every  possible  case  that  could 
happen,  (and  such  was  the  sense  of  all  the  Judges  in  giving 
their  opinions  in  the  case  of  Brown  v.  Turberville^  and, 
particularly,  is  there  provision  made  for  the  one  now 
under  consideration ;  and  others  of  a  similar  nature ;  and 
that,  as  Edward  Steptoe  died  under  age,  and  without  issue, 
having  an  estate  of  inheritance  derived  by  purchase  from 
his  father^  neither  his  mother^  nor  any  issue  which  she 
might  have  had  by  any  person,  other  than  hknfosther^  could 
succeed  to,  or  inherit,  any  part  thereof:  and,  as  there  was 
no  brother  nor  sister  of  the  said  Edward  Steptoe^  nor  de- 
scendants of  such,  living  at  the  time  of  his  death,  the  bro- 
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ijofixs  and  fusters  of  his  falher  George  Stepioe^  deceased,  and  October, 
their  dcectodiiDtB,  (die  present  apfieUees,)  have  a  right  to  the    s^^yr^^ 
loheritaBce;  which  I  conceive  to  have  l)een  dearly  the  will  Teflapieman 
«uid  intention  of  the  JLegidature;  or  why  was  the  mother,      Steptoe. 
and  any  issue  which  she  might  have  by  any  person  other  — — — 
than  the  father,  excluded  from  the  inheritance,    ^^  ao  iong 
as  there  should  be  living  any  brother^  or  sister  of  the  father^ 
or  any  lineal  descendant  of  either  of  them  ?'*     To  give 
the  latter  words  any  other  construction  would,  to  my  mind, 
render  them  nugatory,  and  so  many  dead  letters :  and  they 
>uie  certainly  of  too  important  signification  to  be  thus  con- 
sidered*    And  I  construe  them  on  the  principle  that  a  de« 
vise  of  lands  to  a  son,  after  the  death  of  his  mother^  gives 
to  the  mother  an  estate  for  life  by  implication* 

I  am  therefore  of  opinion,  that  the  decree  is  correct,  and 
ought  to  be  affirmed;  and  (the  decree  being  interlocutory) 
the  cause  remanded  to  the  Superior  Court  of  Chancery  of 
the  District  of  Jfilliamsburgj  for  farther  proceedings  to  be 
had  therein. 

By  the  majority  'of  the  Court,  decree  affirmed^  and 
cause  remanded  for  farther  proceedings. 


Thurtdayf 

Paynes  against  Cdes  and  others.  October  n, 

JOHN  PAYNE  and  Mary  Payne^  infants,  by  ^ry  i.  a  record  of    i 
Fjoyue,  their  mother  and  next  friend*  filed  their  biU  in  the  no?b"iU?M  / 

evidence  in  a-    / 
nother,  Qnless  both  the  parties,  or  those  ander  whom  they  claim,  were  parties  to  both  suits; , 
it  beinp^a  rule  that  a  document  caimot  be  used  agmnat  a  parly  who  could    not  awul  hinuelf 
of  it,  m  ease  it  made  in  his  favour. 

8.  An  answer  in  Chancery  (though,  in  form,  respontive  to  a  question  put  in  the  bill)  is  not 
e? ideoce,  where  it  asserts  a  right,  t{ffirmatively,  in  opposition  to  the  plainiifTs  demand ;  but 
the  defendant  b  as  much  bound  to  establish  such  assertion  by  independent  testimony,  as  the 
plaintiff  is  to  sustain  his  bill. 

3.  An  issue  out  of  Chancery  ought  not  to  be  directed  to  try  a  claim  altogether  untupported 
bu  testimony,  or  a  title  not  altecfed  in  the  bill,  but  iuq-^ested  in  the  unrwer,  -withota  proof. 
Keither  is  this  rule  to  be  varied  by  the  ctroumsuoce  that  infants  are  interesttKl. 

4.  The  aid  of  a  Court  of  Equity  ought  not  to  be  afforded  to  set  up  a  marriage  promise 
wlicn  Uie  effect  would  be  to  disinherit  (against  the  intention  of  the  parties)  the  only  issue  of 
the  marriage. 

5.  Qu^re,  whether  a  Court  of  Eqxdtu  ought,  under  any  circumstances,  to  atoitt,  to  the 
]Hrej«dice  of  Kp09thtmmttf\^^,  the  chum  of  devisees  ander  a  will  (made  before  the  ir,t  of 
January,  1787)  by  a  tesutor  who  had  no  child  living,  ami  was  igtorant  that  bis  wife  was  ia 
a  state  of  pregnancy  ? 
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^^mo.**'  '^^^  ^^^  Court  of  Chancery,  on  the  Ist  of  Marchy  1796^ 
against  WcdtKr  Coles^  haac  Winston^  and  Lucy  his  wife. 
Garland  Anderson^  and  Mary  his  wife,  Thomas  Price^  ex- 
ecutor of  William  Darracott^  deceased,  and  John  SymCj 
and  Sarah  his  wife ;  setting  forth  that  WiUianu  Coles^  late  of 
Coleshill^  in  the  County  of  Hanover^  (being  the  fa^er  of 
three  children,  to  wit,  a  son  named  Walter^  and  two  daugh« 
ters,  Mary^  the  mother  of  the  plainnfTs,  and  Lucy^  the  wife 
of  liaac  Winston^)  on  the  4th  of  September^  1768,  wrote  a 
letter  to  Mrs.  Darracott^  .the  mother  of  Mary  Darracott^ 
to  whom  his  son  was  then  paying  his  addresses,  informing 
her  that  the  match  would  be  very  pleasing  to  his  wife  and 
himself;  thathe  intended  to  give  his  son,  immediately,  to 
the  value  of  3,000/.  current  money,  in  land,  slavrs,  and 
other  things;  and,  at  his  own  and  his  wife's  death,  he 
would  leave  him  the  land  he  then  lived  on,  ^^  with  his  pos- 
session in  Ireland^  and  some  more  slaves,"  &c« 

The  bill  farther  stated  that  (whether  before  or  after  the 
said  letter  was  written,  the  plaintiffs  knew  not)  the  said 
Williams  Coles  told  William  Darracoity  brother  of  Mary 
Darracotty  that  ^^  if  the  match  should  take  place,  he  would 
give  his  son  at  the  time  of  the  marriage  his  plantation  in 
Goochland  County,  and  sixteen  or  eighteen  negroes,  seventy 
or  eighty  head  of  cattle,  and  other  stock  upon  the  said  plan- 
tation, and  that  at  his  death  he  would  give  hb  said  son  the 
plantation  whereon  he  then  lived,  and  other  negroes,  and 
some  other  estate;  that  the  marriage  took  effect,  but  the 
agreement  was  not  executed;  that,  sometime  in  the  year 
1769,  Walter  ColeSy  the  son,  departed  this  life,  having  made 
a  will,  in  which,  after  bequeathing  to  his  wife  Mary  all  the 
slaves,  horses,  and  all  other  things  that  he  had  with  her  as  a 
marriage  portion,  and  ten  pounds  current  money,  and  to 
each  of  his  sisters  a  mourning  ring,  he  *^  gave  and  be- 
queathed to  his  father  and  mother  all  and  singular  the  re- 
maining part  of  his  estate  of  any  nature  or  kind  soever, 
to  them  and  their  heirs  forever;*'  that  the  defendant  Walter 

was  his /o^tAum^u^  son ;  he  having  had  no  child  living  at 
1 
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the  date  of  the  said  will;  which,  as  the  plaintiffs  were  ad-   ^^J^^jJ'^** 
vised,  passed  his  rights  under  the  marriage  agreement  from 
his  infant  child  to  his  fiather  and  mother.     They  were  far- 
ther advised,  that  the  father  and  mother  took  under  the 
will  as  joint'tenants;  that  Williams  Coles^  the  father,  dying  * 
about  the  year  1781,  intestate,  his  moiety  survived  to  Lucy 
CoIeSf  the  mother ;  and  that,  upon  her  death  in  the  year 
1784,  the  whole  right  to  the  benefit  of  the   said   marriage 
agreement  devolved  (by  virtue  of  the  residuary  clause  in 
her  last  will)  on  the  plaintiffs*     The  bill  moreover  set  forth 
that  Willmm  Darracott  administered  on  the  estate  of  IVtl^ 
Hams  Colesy  and  WalUr  Payne  qualified  as  executor  of  Lucy 
Coles;  but  that  Darracott^  as  administrator  of  her  husband, 
bad  previously  taken  possession  of  her  whole  estate,  (alle- 
ging that  her  lands  had  descended  on  the  defendant  Walter 
Coles  y  his  nephew,  as  heir  at  law  of  the  said  Williams  Coles^ 
and  that  the  slaves  and  personal  propc^rty  belonged  to  the 
estate  of  his  intestate,)  and  made  such  distribution  of  the 
estate  as  to  him  seemed  meet;  leaving  the  defendant  Walter 
Coles  in  possession  of  the  land,  and  far  greater  part  of  the 
other  estate;  and  allowing  no  part  of  it  to  the  plaintiffs; 
thereby  preventing  Walter  Payncy  the  executor,  from  per- 
forming  the  duties  of  his  office;    that  the  said   Walter 
Payney  having  gone  beyond  sea,  had  not  been  heard  of  for 
seven  years ;  and  thus,  the  plaintiffs  had  been  deprived  of 
all  benefit  from  the  devise  aforesaid  in  their  grandmother's 
testament;    notwithstanding  she  therein  appointed  Sarah 
Syme^  wife  of  CoU  John  Syme^  trustee  and  manager  for 
them ;  the  said  Sarah  having  never  interfered,  under  the 
trust,  to  have  justice  done  them;  that  the  defendant  Walter 
Coles  had  held  the  estate,  allotted  him,  ever  since  the  dis- 
tribution;  that  William  Darracott  is  dead,  and    Thomas 
Pricey  his  executor,  is  the  only  person  who  can  account  for 
his  acts  in  relation  to  these  estates. 

The  prayer  of  the  bill  was  for  an  account  of  so  much 
of  each  of  the  estates  of  Williams  and  Lucy  ColeSj  as  was 
received  i^  the  defendants,  Walter  Coles^  baao  Winston^ 
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^To,5'*'  ^^  -t"^  ^'»  ^"f*^*  **^  Garland  Anderson^  and  .^r^ 
hia  wift ;  for  an  account  of  the  administration  by  ^lA 
itam  Darracotty  to  be  rendered  by  the  defendant  Thomas 
Prii  r,  his  executor  J  **  that  the  said  Walter  Coles  be  decreed 
to  convey  to  the  plaintiffs  all  land^,  whether  in  this  country 
or  in  Ireland^  to  which  they  are  equiubly  entitled  under  the 
above  devise  of  the  testament  of  their  grandmother,  and 
which  (independently  of  the  above  recited  letter  and  owi- 
versations^  the  testament  of  his  father j  and  the  testament  of 
his  grandmother^  w  ould  have  descended  to  him  by  right 
of  inheritance,  or  any  other  titles  and  that  the  defendant, 
Sarah  Syme^  be  compelled  cither  to  accept  of  or  relinquish 
her  trust  aforesaid,  and,  in  the  former  case,  to  execute  the 
same  agreeably  to  the  principles  of  equity  in  like  cases.** 

The  defendant  Water  Coles  answered,  saying  that  **  it 
may  be  true  that  Williams  Coles  his  grandfather  did,  on  the 
4th  of  September^  1768,  write  such  letter  as  is  set  forth  ia 
the  bill,  but  for  greater  certainty  refers  to  such  proofs  the 
complainants  can  bring  concerning  the  same:  he  has  i/n* 
derstood  diat  the  said  letter  was  written  at  the  instance  of 
Mrs.  Darracott^  grandmother  of  this  defendant;  and  that 
the  said  Williams  was  induced  to  write  it  by  information 
received  of  her,  or  from  some  other  relation  of  his  mother 
that  her  fortune  was  much  more  considerable  than  it  was 
afterwards  found  to  be.  He  admits  that  the  marriage  took 
effect,  but  denies  that  the  said  Walter  Coles^  this  defendant's 
father,  became  possessed  of  the  property  mentioned  in  the 
said  letter.  He  further  saith,  that  his  said  father,  when  he 
made  his  last  will,  had  no  knowledge  of  the  pregnancy  of 
his  wife :  and  this  defendant  submits  it  to  this  honourable 
Court  whether,  as  the  said  will  was  made  when  his  father 
had  no  child,  the  subsequent  birth  of  this  defendant  did  not 
operate  as  a  revocation  thereof ;  but,  if  it  shall  be  thought 
otherwise,  he  insists  that,  as  his  said  father  was  not  pos- 
sessed of  the  estates  mentioned  in  the  said  letter,  the  same 
did  not  pass  by  his  will ;  more  especially,  as  it  evidendy 
appears,  from  the  will  itself,  and  the  then  situation  of  die 
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parties,  that  the  said  estates  were  not  in  the  contemphtion  ^® Tg^.J**' 
efthe  testator  when  the  will  was  made.     This  defendant   \^r>r^^^ 
does  not  admit  the  parol  agreement  between  his  grandfa-      P«ynes 
ther  and  his  uncle,  stated  in  the  bill ;  and  supposes  that,  if      Coiei. 
any  such  conversation  took  place,  it  ought  to  be  considered  ' 
as  having  no  effect,  so  far  as  the  same  is  different  from  the. 
letter  referred  to  by  the  complainants." 

The  same  answer  farther  states  that "  Williams  Coles^  the 
grandfather,  proved  the  will  of  the  said  Walter^  whereof  he 
was  appointed  executor,  but  never  held  any  of  the  fropertt/y 
mentioned  in  his  letter j  under  the  devise  From  his  son,  but 
as  his  own  several  property ;  in  like  manner  as  if  the  said 
will  had  never  been  made ;  that  Luci/  Coles  never  held  any 
part  of  it,  except  as  widow  of  the  intestate ;  and,  if  she 
made  such  will,  (which,  however,  the  defendant  contested^ 
having  instituted  a  suit  in  Chancery  to  set  it  aside,)  she 
never  meant  that  this  property  should  pass  by  it ;  that  Dar^ 
racotty  the  administrator,  made  distribution  of  the  property 
of  his  intestate  (as  he  had  a  right  to  do)  between  Mary 
Payne^  the  mother  of  the  plaintiffs,  laaac  Winston  and  Lucy 
his  wife,  and  this  defendant;  they  being  the  persons  enti- 
tled thereto ;  that  this  defendant  never  has  had  possession 
of  any  property  which  he  conceivesto  have  belonged  to  his 
grandmother,  Mrs*  ColeSy  and  only  received  his  share  as 
heir  and  distributee  of  his  grandfather;  that  the  plaintiffs 
cannot  set  up  any  legal  claim  under  the  marriage  contract  al- 
leged by  them  to  have  been  made  by  this  defendant's  grand- 
father, and  he  submits  it  to  the  Court,  whether  the  same 
ought  to  be  carried  into  effect,  in  equity^  to  the  prejudice  of 
the  issue  of  the  marriageyfor  whose  benefit  it  must  have  been 
intended;  insisdng  that,  if  the  same  ought  to  be  performed, 
he,  being  the  sole  issue  of  the  marriage^  ought  to  receive  the 
benefit  thereof  He  further  saith,  that,  as  no  claim  was 
ever  set  up  under  the  said  letter^  either  by  his  grandfather  or 
his  widow;  and,  as  the  complainants  claim  under  the  letter; 
he  conceives  himself  entitled  to,  and  prays  the  benefit  of 
the  aet  of  limitations.^^ 

Vol.  I.  SB 
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OcroBBB,  Garland  Anderson  and  Mary  his  wife  answered  separate-^ 
ly ;  the  former  alleging  total  ignorance  as  to  Mrs.  Coks^  or 
any  of  her  affairs ;  the  latter  stating  that  she  did  not  remem- 
ber ever  to  have  seen  Mrs.  Coles^s  will ;  had  heard  that  si 
legacy  was  left  her;  but  had  never  received  it« 

Only  one  deposition  was  taken  in  the  cause ;  and  that 
went  to  prove  the  execution  of  Mrs.  Coka^s  xvilL 

The  exhibits  were  the  wills  of  Walter  Coks  and  Lucy 
Coks. 

The  plaintiffs  also  exhibited  the  proceedings  in  the  suit  in 
Hanover  County  Court,  on  behalf  of  the  defendant  Walter^ 
(when  an  in/an/ about  two  years  old,)  against  Williams  Coks^ 
his  grandfather;  claiming  the  benefit  of  the  marriage  agree- 
ment. 1'he  bill  in  that  suit  relied  upon  the  letter  above 
mentioned  as  the  foundation  of  the  plaintiffs'  claim ;  and 
the  answer  admitted  the  said  letter  to  have  been  written; 
but  contended  that  it  ought  not  to  be  binding;  having  been 
produced  by  a  deception  as  to  the  amount  of  Mary  Darra^ 
cotfs  fortune;  and  being  unreasonable  in  itself;  and  that  the 
will  of  Walter  Coks  operated  as  a  rekase  from  the  said 
agreement. 

Sundry  depositions  were  taken,  but  no  decision  appears 
to  have  taken  placie. 

To  the  admission  t)f  the  bill,  and  proceedings  thereon  in 
that  suit,  as  evidence  in  this^  the  defendant  Walter  Coksy  by 
his  counsel,  filed  a  written  exception. 

The  suit  was  dismissed,  by  order  of  the  plaintiffs*  coun- 
sel, as  to  the  defendants  Isaac  Winston  and  Lucy  his  wife  j 
and,  on  the  4th  oi  October ,  1803,  the  cause  coming  on  to  be 
heard  as  to  the  other  defendants,  the  Court  dismissed  the 
bill  with  costs ;  from  which  decree  the  plaintiffs  appealed. 
•  The  record  also  contains  a  copy  of  the  proceedings  in  a 
suit  brought  in  Hanover  County  Court  by  the  defendant, 
Walter  Coks^  against  the  present  plaintif&  and  others,  for 
tf^e  purpose  of  setting  aside  the  will  of  his  grandmother 
L^cy  Coks;  which  suit  was  removed  by  a  writ  of  certiorari 
to  the  High  Court  of  Chancery,  and  decided  on  the  same 
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4di  of  October^  1803,  by  a  decree    dismissing  die  bill  with  ^^'^g^jj^^ 
costs;  from  which  decree  no  appeal  was  taken* 

In  that  suit,  Mary  Payne,  one  of  the  defendants,  and 
daughter  of  Lucy  Coles,  alleged  in  her  answer,  (among  other 
things,)  that  the  said  Lucy  was  twice  married ;  first  to  Cbr- 
Tielius  Dabney,  and  afterwards  to  Williams  Coles;  that,  by 
Cornelius  Dabney,  she  had  issue  a  son,  William  Dabney, 
who  had  issue  several  sons,  of  whom  Isaac  Dabney  was  the 
eldest,  and  he,  dying  in  the  life-time  of  the  said  Lucy,  and 
after  the  death  of  his  father,  left  issue  several  children,  of 
whom  William  Dabney  was  his  eldest  son ;  and  that  the 
said  last-mentioned  William  Dabney  (who  is  still  alive)  was, 
at  the  time  of  the  death  of  the  said  Lucy,  and  now  is,  her 
heir  at  law ;  and,  "  as  the  estate  came  by  the  said  Lucy  alto^ 
gether^  or  as  to  the  greater  part  thereof^  as  her  inheritance^ 
this  defendant  is  advised  that,  if  the  said  Lucy  had  died  in* 
testate,  and  if  the  said  estate  had  been  left  to  pass  by  the  rules 
of  inheritance  at  the  time  of  her  death,  the  complainant  ne- 
ver could  have  claimed  it  as  her  heir,  so  long  as  any  of  her 
descendants  of  the  name  of  Dabney  were  in  existence." 

A  number  of  depositions  were  taken  in  that  suit ;  proving, 
on  the  one  hand,  that  Lucy  Coles* s  will  was  duly  executed, 
and,  on  the  other,  that  she  had  no  idea  that  the  property 
now  claimed  belonged  to  her,  but  considered  it  as  belong- 
ing  to  Walter  Coles,  her  grandson.  No  evidence  appeared, 
either  to  support  or  contradict  the  allegation,  that  **  the  estate 
eame  by  the  said  Lucy  altogether ^  or,  as  to  the  greater  part 
thereof,  as  her  inheritance.^ 

Warden,  Nicholas  and  Wirt,  for  the  appellants* 

Wickham,  for  the  appellees. 

On  the  part  of  the  appellants,  the  subjects  in  controversy 
were  considered  in  two  points  of  view: 

1.  As  to  the  real  estate,  which  Lucy  Coles  held  in  her  own 
right;  and, 

9»  As  to  the  estate  comprised  in  the  ma^fiage  promise. 
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1.  It  must  be  clear  that,  if  Lucy  Coks  held  any  real  estate 
in  her  own  right,  it  belongs  to  her  devisees  under  her  wilL 
In  the  bill  exhibited  by  the  appellee  Waker  Coks  to  set  aside 
that  will,  he  called  upon  the  defendants,  Mary  Payne  and 
others,  to  say,  whether  the  said  Lucy  Coks  in  her  life-time 
did  not  at  all  times  declare  that  she  considered  the  title  to 
the  land  and  other  property  which  be  held,  derived  from  his 
grandfather,  to  be  completely  vested  in  him,  independent  of 
her,  and  that  she  could  not  dispose  of  the  same  by  will  or 
otherwise.  To  this  question  Mary  Payne  answered  that 
Lucy  Coks  had  satd^  {and  this  defendant  moreover  asserted 
that  the  fact  was  so^  that  the  greater  part  of  the  Virginia 
estate  in  question  did  not  belong  to  him  as  heir  of  his  grand- 
father,  but  was  her  oxvn  inheritance*  In  tMs  particular  the 
answer  was  responsive  to  the  bill,  and  therefore  evidence: 
at  any  rate,  if  not  direct  or  conchisive^  it  was  sufficient  evi- 
dence to  have  produced  a  reference  to  a  Commissioner,  or  a 
Jury,  to  ascertain  the  fact,  for  the  benefit  of  the  infants  who 
were  co-defendants.  The  decree  was,  therefore^  erroneous 
in  not  directing  such  reference* 

2.  As  to  the  estate  comprised  in  the  marriage  promise 
of  Williams  Coks  to  Walter^  the  appellants  say  that  this,  pro- 
mise gave  to  Walter  Coles  an  interest  which  he  had  a  right 
to  dispose  of  either  by  will  or  contract;  that  he  did  dispose 
of  it  by  his  will  to  his  father  and  motHtitr  jointly ;  that  Lucy 
Coks  took  it  by  survivorships  and  devised  it  to  them.  They 
do  not  claim,  as  being  originally  the  objects  of  the  marriage 
promise,  nor  by  virtue  of  consanguinity^  but  as  purchc^ 
sers  under  him  for  whom  the  promise  was  made,  and  who 
exercised  h'ls  lawful  right  in  devising  it. 

On  the  other  side^  it  was  contended,  1.  That,  since  the  ap- 
pellants had  no  right  to  sue  at  law  for  the  property  in  ques- 
tion, a  bill  will  not  lie  in  their  behalf  for  the  specific  execu- 
tion of  the  supposed  marriage  agreement;  their  claim  being 
highly  inequitabk:  for  a  Court  of  Equity  has  a  discretionary 
power  of  withholding  relief,  and  will  not  compel  specific  per- 
formance in  a  hffd$ase. 
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2.  There  is  no  sufficient  proof  of  the  agreement  charged   ®^7^^""» 
in  the  bill;  for  the  record  from  Hanover  is  not  evidence  in    v.^-v>^ 
this  suit.     It  is  true  that  the  appelke  claims  under  Williams      Paynei 
Coies^  the  defendant  in  that  suit,  and  was  himself  the  plain-       Cdeg. 
tiff;  but  the  appellants  were  not  parties;  neither  was  Lua/  — ^— *— 
Coles  (under  whom  they  claim)  a  part}';  and  the  rule  must 

be  reciprocal.     The  record  could  not  be  used  as  evidence 
'  against  her;  and,  therefore,  cannot  he  for  her.     Besides,  a 
iili  in  Chancery,  when  not  sworn  to,  is  merely  suggestion  of 
counsel,  and  not  evidence  against  the  plaintiff,  (a)     But,  if  (a)Do<?,fc»«ee 
it  were  evidence  against  an  adult^  it  cannot  be  against  an  in-  y.  Sydourn^  7 
font;  for  even  the  answer  of  an  infant  by  his  guardianj  is  not  Peak^i  Bv, 
evidence  against  him.    And,  as  to  the  answer  of  Williams  ^  ' 
Coles;  he  says  he  was  deceived  and  imposed  upon  in  writing 
that  letter;  and  his  statement  must  be  taken  altogether. (£)    (*)  Peake^ 

3.  Admitting  the  agreement  to  be  proved;  the  real  estate 
agreed  to  be  setded  did  not  pass  by  the  will  of  Walter  Coles^ 
as  he  had  neither  an  equitable  nor  legal  seisin;  and  the/w. 
sonal  estate  being  devised  jointly  to  his  father  and  mother, 
and  being  in  their  possession,  the  whole  vested  in  the  father, 
in  his  own  right,  and  as  husband,  and  no  part  survived  to 
his  wife. 

4.  The  birth  of  the  appellee  Walter  Coles  operated  as  a 
revocation  of  his  father's  will,  in  reason,  though  not  by  aU" 
thority.  A  subsequent  marriage  and  birth  of  a  child  are  a 
revocation:  but  no  good  reason  can  be  assigned  why,  at  com- 
mon law,^  the  birth  of  a  posthumous  child,  for  whom  no  pro- 
vision is  made  in  the  will,  should  not  be  considered  a  revo- 
cation, as  to  such  child;  especially  since,  according  to  the 

.  case  of  Brady  v.  Cu6itt^(c)  an  implied  revocation  may  be  [<?)  Dmg-  39j 
rebutted  by  parol  evidence  of  the  actual  intention  of  the  tes- 
tator.    No  authority  can  be  shewn  against  the  right  of  the 
posthumous  child  m  such  a  case.     In  Terby  v.  Terby^{d)  it  \d\  3  CaU^ 
was  decided  that,  where  a  man  Jiad  children  at  the  time  of 

•  JVbre.  By  oup  act  of  1785,  c  61 .  (see  1  Jlev.  Code,  p.  160, 161.)  laeh  U 
BOW  Uie  law»  as  to  titry  last  will  and  testament  made  when  the  testator  hflfl 
w  cfdld  Urinff. 
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^^\%uk^*  the  will,  the  subsequent  birth  of  a  child  was  no  revocation; 


but  that  case  was  not  like  this. 
*^"^*  5.  Supposing  a  right  to  have  survived  to  the  wife;  the 

^"'^''       property  did  not  pass,  and  was  not  intended  to  pass  by  her 
wiU. 

6.  Possession  having  been  delivered  to  the  appellee  in  her 
life-time,  and  retained  by  him,  the  appellants  are  bound  by 
length  of  time. 

jr.  The  appellants  as  residuary  kgatees  of  Mrs.  Cok$  are 
not  entided  to  sue  on  the  death  of  her  executor,  but  the  suit 
can  only  be  maintained  by  an  administrator  de  boms  non  of 
ber  estate. 

8. .  If  their  suit  be  maintainable,  all  the  legatees  of  Mrs. 
Coles  should  have  been  parties. 

9.  The  suit  has  not  been  properly  followed  up  against 
Pricey  the  administrator  of  Darracott^  and  other  defendants. 

In  reply y  to  the  first  of  these  points,  it  was  said,  there  was 
no  injustice,  or  hardship,  in,  the  claim  of  the  appellants. 
The  marriage  promise  was  made  for  the  benefit  of  Walter 
s  Colesy  between  whom  and  Miss  Darracott  the  match  was 
about  to  take  place ;  not  for  the  benefit  of  the  isstie;  about 
whoni  nothing  was  said.  Suppose  it  had  been  complied 
with,  and  a  settlement  made:  Walter  Coles  might  surely 
have  sold  or  devised  the  property.  In  like  manner,  his  de- 
vise of  \i\%  interest  in  the  promise  was  equally  good  in  eqwty. 
The  enforcement  of  marriage  articles  is  uniform  in  Courts 
of  Equity;  the  construction  there  being  the  same  as  at  law; 
and  this  is  always  done  according  to  the  terms  expressed  in 
the  articles.  The  cases  of  settlements  are  very  numero  us ; 
and  it  will  be  found  that  the  issue  is  always  explressly  pro* 
vided  for,  where  it  is  intended;  and  this  is  done  by  a  cove- 
nant that  the  estate  shall  be  conveyed  to  the  husband  and 
wife  for  their  joint  lives,  and  afterwards  to  trustees  for  the 
benefit  of  the  children  of  the  marriage ;  to  prevent  the  re- 
\a)  2  BLConu  mainder  in  their  favour  from  being  defeated  by  alienation,(a) 
But,  if  this  be  not  done,  no  case  can  be  found  of  a  refusal 
1 
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to  decree  execution  of  a  marriage  agreement,  on  the  ground   ^^1^^^^^* 
that  die  issue  was  not  provided  for,  and  would,  therefore,  v^f<  >^w/ 
lose  the  estate.     In  Chichester  v.  Vass^  the  suit  was  brought      ^"^^^^ 
by  Vass^  in  his  own  name,  and  he  recovered ;  though  that       ^"'^^- 
case  was  not  so  strong  as  the  present,  in  favour  of  the  exclu- 
sive right  of  the  husband.     There  are  cases,  too,  which 
shew  that  Courts  of  £quity  are  not  so  active  on  behalf  of 
the  rights  of  issue^  as  it  is  supposed,  even  where  designated 
in  the  settlement.(£r)     Courts  do  not  enter  into  ideas  of  ab-  (a)  Cann  t. 
stract  justice  in  enforcing  agreements,  where  parties  are  ex-  480  Clarke  w, 

,.   .         T^.        .  .  1         .       •  SampsoTh\Ve' 

plicit.     ine  Circumstance,  then,  that  the  issue  was  not  pro-  zey,   hk)     3 
vided  for,  is  no  bar  to  our  suit.  ConuDis^i^s. 

It  is  not  true,  in  all  cases,  that,  where  an  action  cannot 
be  brought  at  law  on  an  agreement,  there  a  suit  will  not  lie 
in  equity  for  a  specific  performance.(A)  On  the  contrary,  (b)  Cannel  t. 
if  the  contract  be  good  at  law,  in  its  origin,  and  a  Court  ot  frm«.  244. 
Law,  either  from  the  situation  of  the  parties,  or  from  other 
causes,  can  give  none  or  inadequate  relief,  the  discretion  of 
the  Court  of  £quity  is  at  an  end,  and  it  must  give  a  decree. 
But,  indeed,  the  question  about  specific  execution  does  not 
occur  in  this  case;  the  only  question  being  whether  Waiter 
Coles  had  a  right  to  devise  his  own  proptrrty. 

2.  As  to  proof  of  the  letter:  it  is  faintly  denied,  or  rather 
admitted,  by  the  answer  of  the  defendant  Walter  Coles* 
But  if  that  be  not  sufficient,  it  appears  from  the  bill  filed  in 
Hanover  Court  by  his  guardian,  that  the  original  letter  was 
in  his  hands.  The  appellees,  then,  cannot  be  expected  to 
produce  it.  The  reason  of  the  rule,  which  regards  a  bill 
as  merely  suggestion  of  counsel,  cannot  apply  in  this  case. 
Neither  ought  the  rule  that  depositions  taken  in  a  suit  be- 
tween different  parties  are  not  to  be  read  to  prevent  our 
availing  ourselves  of  the  depositions  by  which  the  tetter  is 
clearly  established.  The  reason  of  that  rule  proves  it  inap- 
plicable. It  is  because  the  party  against  whom  such  deposi- 
tions are  offered  has  had  no  opportunity  to  cross-examine : 
but  here  the  case  was  otherwise. 


J84  Supreme  Court  of  Appeals. 

^^?8io**'  ^*  P^'^***^^  ^^  ^^^  necessary  to  give  validity  to  the 

V^Fv^^  devise  in  the  will  of  Walter  Coks;  for  a  possibility,  if  coupled 

^\^^*  with  an  interest,  is  devisable  ;(a)  and  so  also  is  any  equitable 

^'^*-  intere8t.(A)   If  the  devise  had  been  to  Williams  Coles  alone. 


(a)  J<me9  t.  it  might,  perhaps,  have  operated  as  a  release  of  his  engage- 

Perry/s  T.  ment:  but,  as  it  is  to  him  and  hia  wift  jointly ^  thereby  insti- 

^f  Perry  ▼.  tuting  the  right  of  survivorship  between  them,(c)  it  must  be 

^jun'ssi!'  considered  as  conferring  a  higher  tide.    If  it  do  not  convey 

181  ^''  ^*"*'  ^^^  equitable  estate,  there  is  nothing  for  it  to  operate  upon: 

for  it  does  not  appear  that  he  had  any  thing  else  to  devise 

by  the  residuary  clause  in  question.    And  the  circumstance 

of  his  ignorance  of  his  wife's  pregnancy,  though  not  sufficient 

to  vacate  his  will,  is  sufficient  to  indicate  his  intention  t» 

give  all  his  rights  to  Vi^ father  and  mother* 

But  it  is  objected  that,  with  respect  to  the  cliattels  be- 
queathed, they  vested  absolutely  in  Williams  ColeSy  and  did 
not  survive.  To  this  it  may  be  answered,  that  Waller 
Coles^s  claim  was  not  a  legal  but  an  equitable  one.  Wil' 
Hams  Coles  never  complied  with,  or  executed^  his  agreement. 
The  case,  therefore,  does  not  stand  precisely  on  the  footing 
of  chattels  given  to  husband  and  wife  absolutely.  He  did 
no  act  to  sever  the  jointure ;  and  unless  some  act  of  that 
rd)  Chrufi  kind  had  beendone,  it  subsisted.  In  2  Fern,  683.(^  a  case 
jBu^netux,  18  found  whcre  the  right  of  survivorship  to  the  wife  took 
place  as  to  money  vested,  in  mongages  and  bonds,  in  the 
life  of  the  husband.  But  if  this  point  be  against  us,  it  does 
not  preclude  our  having  an  account  and  decree  for  the  real 
estate. 

4.  The  fourth  point  is  clearly  against  the  appellees :  for  al- 
though marriage  and  birth  of  a  child,  concurring,  revoke  a 
Ce)  Wilcox  y.  will,(^)  either  of  those  events  singly  does  noU(^f) 
W^h*  140.         5.  It  is  said  that  Lucy  Coles  never  considered  herself  as 
^sl  \^Mi^^^^^^^^^^^^^^^^^^  ^^^^^^^ '^^^^  But  it  is  immaterial  what 
Smi^v  Ift^-  *^^  *^  impressions  of  parties  of  their  legal  rights :  ebc 
Aer^    Doug,  y^hsit  would  become  of  the  appellee  himself,  who  brought  a 
suit  as  claiming  under  the  letter  which  in  this  suit  he  dis* 
claims  ? 
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Paynes 

V. 

Colet. 


6.  The  6th  objection  is  founded  in  an  error  in  fact ;  for,  ^*7g^5**' 
acQording  to  the  bill,  anatver,  and  evidence,  possession  was  \^r^>r^^^ 
ttot  delivered  to  the  appellee  by  William  Darracott^  the  ad- 
aiinistrator,  until  after  the  death  of  Lucy  Coles*  In  fact, 
she  was  in  possession  of  all  the  estate  at  the  time  of  her  * 
death  ;  in  what  character  it  is  not  for  the  appellee  to  say. 

7.  Walter  Payne^  the  executor,  having  left  the  Pommon- 
wealth;  there  being  no  administrator  de  bonis  non;  aU  the 
-estate  of  the  testatrix  being  in  the  possession  of  the  defends 
ant  Walter  Coles;  and  the  plaintiffs,  her  legatees,  being  the 
only  persons  entided  to  the  property  in  question ;  they  wer^ 
authorized  to  sue  as  legatees* 

8«  All  the  necessary  parties  have  been  made;  for  the 
#ther  legatees  claim  no  title  to  the  property  now  in  ques« 
tion. 

9.  If  the  suit  has  not  been  properly  followed  up  against 
Price^  the  administrator  of  Darracott^  that  is  no  reason  for 
refusing  ud  a  decree  against  Walter  Coles.  We  go  against 
him  for  the  land  at  any  rate ;  and  further  proceedings  may 
be  directed  against  Price* 


Monday^  November  5. 
opinions. 


The  Judges  pronounced  their 


Judge  Tucker.  The  history  of  this  cause  in  all  \\» 
branches,  as  spread  upon  the  record,  is  complicated,  and 
most  of  the  facts  appear  very  uncertain. 

The  bill  charges  that  Williams  Coles^  grandfather  of  the 
appellee,  Walter  ColeSy  the  elder,  being  informed  that  his  son 
Walter  was  paying  his  addresses  to  a  young  lady  whom  he 
supposed  to  be  entitled  to  a  considerable  fortune,  on  the 
4th  of  September^  1768,  wrote  the  following  letter  to  Mrs. 
Darracottj  then  a  widow,  and  mother  of  the  young  lady. 

Coleshillj  Sept.  4,  1768, 
**  Madam, 

**  My  son  informs  me  he  is  paying  his  respects  to  your 
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^"roBK*,  daughter,  which  is  Tcry  pissing  to  Ms  mother  and  mc.     I 

\^-srs^  intend  giving  him  ntrOf  to  the  value  of  ZfXXiL  current  mo^ 

Pnynes  ^^.y^  \^  lands,  slaves,  and  other  things.    At  mine^  and  his 

toiet.  mother^s  dtrath^  will  kaoe  him  the  land  I  now  live  on^  widi 

"""""""■  0iiy  poanewona  hi  ireUmd^  and  sonde  slaves*     1  am,  &c. 

It  may  not  be  improper  here  to  state,  that  Cokshill^  the 
place  where  the  wHter  then  livedo  is  affirmed  in  the  answer 
of  Mary  Payne^  (the  defendant  in  one  of  the  suits,  which 
were  heard  together  in  the  Court  of  Chancery,)  to  have 
been  the  properly  of  Lucy  ColeSy  the  wife  of  WilUatns  Coies^ 
the  writer  of  the  letter :  and  that  she,  having  been  married 
to  a  former  husband  named  Dabney^  had  by  him  a  son 
called  IViUiam^  who  dying,  has  left  a  son  of  the  same  name 
still  living,  and  heir  at  law  to  the  said  Lucy  Coies^  his  grand* 
mother. 

The  marriage  between  Walter  Coles  and  Misd  Darracoti 
took  effect  not  long  after  the  date  of  the  above  letter.  On 
the  28th  of  Murch^  1769,  Walter  Coles ^  being  ill,  made  his 
will,  which  was  proved  and  admitted  to  record  in  October 
following,  by  which  he  gave  to  his  wife  the  property  which 
he  bad  with  her  as  a  marriage  portion,  and  ten  pounds  for 
mourning ;  and  then  ^  gave  and  bequeathed  to  his  father 
and  mother  all  and  singular  the  remaining  part  of  his  estate 
of  any  nature  or  kind  soever^  to  them  and  their  heirs  for 
ever,  and  constituted  his  father  his  sole  executor." 

A  few  months  after  this,  Walter  Coles^  the  present  ap- 
pellee, and  the  only  issue  of  mat  marriage,  was  bom ;  not 
long  after  which  a  suit  was  brought  in  his  name  and  behalf, 
by  Isaac  Winston^  his  guardian,  for  a  specific  performance 
of  the  promise  contained  in  the  before-mentioned  letter^  then 
in  the  complainant's  possession.  Williams  Coles^  the  de* 
fendant,  put  in  an  answer  thereto,  admitting  the  letter ; 
which  is  sworn  to  the  17th  of  September^  1771  •  The  de- 
position of  Elizabeth  Darracott^  the  complainant's  grand* 
mother,  appears  to  have  been  taken  the  8th  of  February 
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preoeSt^s  bot  hf  what  authority  does  not  appear.  That  o^tdbeb^ 
6f  WUlii^n  Darracofti  \^t  son,  appears  to  have  been  .taken 
the  first  -qf  Jimty  X7S0,  The  niagistrates  certify  that  it 
was  taken  in  that  suit^  ^*  accordi^ig  to  Aw."  The  suit  ap- 
pears to  haye  been  ^o^  further  proceeded  in.  Mr.  Wickham^  * 
of  counsel  for  the  appellee,  ColeSj  objeaed  (o  the  admission 
of  that  bill  as  evidence  in  the  cfuse.  This  I  think  brings 
the  case  within  a  narroMrer>  compass. 

Willimm  Coles  died  intestate,  leaving  the  appellee,  Walter 
G^,  bis  heir  j^t:  law  :  be  left  also  two  daughters,  from  one 
of  whom  the  appellants,  JoAw  Payne  and  M^ry  Jackson^  are 
descended,  the  latter  being  the  daughter  of  l^ary  Payne^ 
sister  of  Jofm^  the  other  appelUat. 

Lucy  Cole9y  the  widow  of  WilUqms  Caies^  and  grandmother 
#f  the  appellant,  Walter j  being  the  mother  of  his  father,  and 
one  of  the  objects  pf  hM  bounty  in  his  will,  survived  her 
husband,  Williams  QileSy  several  years,  and  died  testate,  hav*- 
ing  made  a  will  bearing  date  March  5th,  1784,  which .  was 
proved  and  admitted  to  record.  May  5th,  1785.  By 
that  will,  alter  several  inconsiderable  legacies,  ^^  she  gave  all 
the  remainder  of  her  estate^  also  her  ready  money,  to  her 
graodduldren  Mary  and  John  Payne;  (above  named  ;)  also 
one  hogshead  of  tobacco  which  was  in  hand."  She  also  ap- 
pointed Mrs.  SarcJi  Syme^  wife  to  CoL  Syme^  trttstee  and 
manager  for  her  daughter,  Mary  Payne  (who  then  resided 
in  Philadelphia)  and  her  children,  {John  and  Mary  above 
named,)  and  appointed  several  executors;  of  whom,  as  it  is 
sai^i  her  grandson  Walter  Payne  alone  qualified,  and  soon 
after  removed  himself  out  of  the  state,  and  went  beyond 
seas,  without  ever  possessing  himself  of  any  part  of  her 
esute,  and  has  never  since  been  heard  of. 

The  bill,  which  was  originally  brought  by  John  Payne 
and  Mary  Payne^  infants,  by  Mary  Payne^  their  mother 
and  ,next  friend,  suggests  that  William  Darracott^  the  uncle 
of  the  defendant,  Walter  Coles^  having  obtained  letters  of 
administration  on  the  estate  of  WiHiams  Coles^  the  deceased 
husband  of  Zt/c^,  previously  to  die  probate  of  her  will,  had 
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October,  as  evidence  in  diiB  auit  was  very  w«U  founded;  them  bcfing 
no  sort  of  privity  that  I  can  discover  between  ^the  preseot 
appeUants  and  the  defendant  in  diat  suit.  Bat^  although 
that  recordvfor  the  reason  just  mentioned,  ought  not  to  tie 
*"  admiued  as  evidence  in  this  cause ;  yet  it  funiishes  a  circum- 

stance which,  I  conceive,  might  have  led  the  Chancellor  to 
direct  an  issue  to  determine  whether  WilUama  Coks  did,  or 
did  not,  write  the  letter  charged  in  the  appellant's  bill ;  in- 
asmuch as  the  object  of  the  bill,  thus  brought  by  ^  guar- 
dian of  the  appeller,  was  to  establish  the  existence  of  that 
ver}'  letter,  and  to  obtain  a  specific  performance  cf  the  pro- 
mise therein  contained,  in  behalf  of  his  ward:  refrrringto 
the  said  letter  as  then  in  the  complainant's  possession  :  and 
the  answer  of  Williams  Coles  to  that  biH,  which  anawer  is  o« 
oath,  confesses  that  he  did  write  such  a  letter. 

The  letter  of  Mr.  Williams  Coles  to  Mrs.  Darrao&U  (as 
charged  in  the  bill)  contains,  in  my  opinion,  a  pronaiae 
founded  upon  a  vahiable  consideration,  the  pr(^x>sed  nkar- 
riage  between  his  son  and  her  daughter,  which,  aldiough 
not  made  either  to  his  son,  or  to  the  young  lady,  wouldt 
upon  their  intermarriage,  enure  to  the  benefit  of  bothr;  and 
might  also  enure  to  the  benefit  of  the  issue  of  their  mar-' 
rtage^  if  not  performed  during  the  continuance  of  it ;  which, 
promise  a  Court  of  Equity  might  enforce  in  such  manner 
as  might  be  most  beneficial  for  die  parties  claiming  and  en- 
(a)  See  Tabb  titled  to  the  benefit  thereof :  (a)  for,  as  the  former  part  of  die 
\  ^M.  399.  promise  contained  no  specific  description  of  the  things^ 
Ex'^x^v!ya88'$  ^^^^^  ^^  ^^  given  as  a  portion  immediately  iq)on  the  mar- 
^dnV,  ttntct  riage,  but  merely  a  promise  of  giving  lands^  slaves^  and  other 
things^  to  the  value  of  3,000/. ;  if  Walter  Coles  had  died  in- 
testate,  leaving  his  wife  and  5rt;^ra/ children  living,  I  conceive 
that,  upon  a  bill  brought  by  these  parties  agmnst  the  grandfe- 
ther  for  a  specific  performance  of  his  promise,  a  Court  of 
Equity  would  have  decreed  such  a  performance  thereof  (by 
{ipportioning  the  lands,  slaves,  and  money  to  be  conveyed, 
purchased  or  paid,)  as  would  enure  to  the  benefit,  not  only  of 
the  heir  at  law,  but  of  the  younger  children,  and  the  vfidaw : 
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Ae  marriage  portion,  which  she  brought,  being  one  of  the  Octobee, 
inducements  to  die  promise ;  and  the  younger  children  en* 
titled  to  participate,  with  the  heir,  in  whatever  slaves  or 
personal  property  might  have  been  intended  to  be  given. 
As  to  CokshiU^  if  it  belonged  to  the  grandfather,  that' 
part  of  the  promise  would  have  enured  exclusively  to  the 
benefit  of  the  heir  at  law.  So,  probably,  would  the  pro- 
mised possessions  in  Ireland.  With  which  we  have  nothing 
now  to  do. 

Again;  as  this  was  a  promise  which  a  Court  of  Equity 
would  enforce,  and  execute,  so,  also,  was  it  capabk  of  be- 
ing released^  entirely,  by  the  husband  in  his  life-time ;  or  by 
his  last  will  and  testament  wherein  he  should  make  such  a 
provision  for  his  widow  as  she  should  accept.  It  might  be 
questionable  how  far  a  reltcufC  made  by  a  last  will  and  tes- 
tament would  in  this  case  have  barred  the  widow's  claim  to 
a  specific  execution  of  a  marriage  promise,  made  in  con- 
siderfition  of  the  portion  which  she  brought  tb  her  hu^ 
band,  jf  she  had  renounced  all  benefit  under  the  will  of  her 
husband,  and  brought  a  bill  against  his  father  for  the  per- 
formance of  his  promise :  but,  as  she  did  not,  but  has  alto- 
gether acquiesced  under  her  husband's  will,  it  is  unneces* 
sary  to  consider  that  question. 

It  appears  that  the  devise  in  Waiter  Coks*s  will  of  all  and 
singular  the  remaining  part  of  his  estate  of  any  nature  or 
kind  soever  to  his  father  and  mother,  and  their  heirs  for 
aver,  operated  as  a  release  to  the  father ,  of  the  obUgation 
contained  in  his  letter  to  Mrs.  Darracott^  as  far  as  the  same 
was  not  executed,  in  his  life-time,  by  the  gift  of  lands^ 
slaves^  and  other  things^  to  the  value  of  ZflOOL  :  for,  yuoad 
hoCf  the  promise  was  a  chose  in  action ;  and,  by  a  bequest 
thereof  to  the  husband  and  wife  jointly,  if  the  subject 
thereof  had  been  in  the  hands  of  another,  and  the  husband 
had  received  it,  or  reduced  it  into  possession,  the  whole 
would  have  rested  in  him  jure  mariti.  But  the  husband 
being  the  person  liable  to  the  action  on  account  of  this  chose 
in  action^  and  the  same  being  given  to  him  and  his  wife, 
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October,  the  action  is  thereby  extinguished  Ibr  ever:  for  he  cma  nei- 
ther sue  himself,  nor  can  his  wife  sue  him:  the  bequest^ 
therefore,  must  operate  as  a  release ;  for  if  an  action  be 
released  for  an  hour  only,  it  is  extinct  for  ever.(a) 
(a)  Co,  JUtu  ®^^»  ^'^  respect  to  the  land  at  CokshiU^  if  it,  in  fact, 
^  a*  did  belong  to  Williams  Coles ^  the  promise,  on  his  son^s  mar^ 

riage,  vested  in  him  an  equitable  tide  to  the  same  on  his 
father's  death,  which  was  devisable  by  his  will,  according  to 
lb)  Jhrec,  in  the  authority  of  Greenhill  v.  Greenhilly  2  Femoru  679.(3) 

Ch  3S0>  S   C 

1  Pow,  <m  De-  The  same,  I  presume,  may  be   said  of  the  possessions  in 
****"'  Ireland*     In  this  case,  then,  there  being   a  devise  in  fee- 

simple  to  husband  and  wife,  they  were  properly  neither 
joint-tenants,  nor  tenants  in  common:  for,  being  considered 
as  one  person  in  law,  they  could  not  take  the  estate  by 
moieties,  but  both  were  seised  of  the  entirety^  per  tout  et 
non  per  my;  the  consequence  of  which  was,  that  neither 
husband  nor  wife  could  dispose  of  any  part  thereof  without 
the  assent  of  the  other,  but  the  whole  remained  to  the  sur* 
(c)2JfiCo«.  vivonfc)  So  that,  whether  the  Coleshill  lands  were  ori- 
ginally  the  property  of  Williams  Coles,  or  of  his  wife  Lucy, 
the  fee-simple  thereof  was  in  the  latter  at  the  time  of  making 
her  will,  and  passed  to  the  appellants  under  the  residuary 
clause  in  her  will.  But,  as  to  the  slaves  and  personal  pro* 
perty  of  Walter  Coles,  the  son,  I  conceive  that,  if  they  were 
reduced  inio  possession  by  his  father  in  his  life-time,  as  le^ 
W  ^^j^^'  g^^^^i  (and  not  merely  as  executor  of  his  son,)(rf)  the  right  of 
fen-o,  2  Call,  his  wife  thereto  was  merged  in  the  marital  rights  of  the 
husband ;  and  consequendy  did  not  survive  to  her  as  the  right 
in  the  lands  would. 

But  here  we  must  consider  an  objection,  upon  which  the 
decree  of  the  Chancellor,  dismissing  the  appellant's  bill, 
was  probably  founded,  viz.  that  the  existence  of  the  letter 
from  Williams  Coles  to  Mrs.  Darracott,  as  charged  in  the 
bill,  is  neither  admitted  by  the  answer,  nor  proved  by  any 
other  evidence  whatsoever ;  and,  secondly,  that  it  is  not 
proved  that  the  inheritance  of  Coleshill  was  in  Mrs*  Luc^t 
Coles,  instead  of  her  husband. 
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It  is  very  true  that  the  defendant  Walter  Coles  has  not  in  October, 

1810. 

his  answer  expressly  admitted  the  letter;  neither  has  he  di«  \^r>r^ 
reedy  or  indirectly  denied  it.  He  refers,  for  greater  cer»  Ptynet 
taintyy  to  such  proof  as  the  complainants  can  bring  con-  Coles. 
teming  the  same;  and,  as  I  have  before  observed,  speaks  ——""'■*' 
-of  the  letter  in  various  parts  of  his  answer  in  such  a  man* 
ner  as  manifests  no  doubt  of  its  existence.  •  The  appellants, 
or  their  counsel,  probably  relying  that  the  bill  exhibited  by 
the  appellants'  guardian  for  the  purpose  of  establishing  and 
enforcing  a  specific  performance  of  the  promise  contained 
in  that  letter,  would  be  admitted  as  evidence  not  only  to  es* 
tablish  its  existence,  but  the  fact  that  it  was  in  the  appellee's 
possession,  have  not  given  themselves  the  trouble  to  exhibit 
any  other  proof  of  it.  Under  these  circumstances^  I  doubt 
whether  the  Chancellor  ought  not  to  have  directed  an  issue 
to  inquire  whether  such  a  letter  was  ever  written  by  WiU 
hams  ColeSy  or  not.  So,  also,  with  respect  to  the  tide 
which  Lucy  Coles  had  to  the  estate  at  Coleshill^  which  her 
daughter  Mrs.  Payne^  one  of  the  defendants  in  the  cross- 
bill, who  answered  in  behalf  of  the  appellants,  her  chil- 
dren, as  well  as  of  herself,  states  to  havb  been  the  original 
inheritance  of  her  mother.  This,  as  not  being  responsive 
to  any  direct  charge  in  the  bill,  may  not  be  such  evidence 
as  is  sufficient  to  establish  that  fact;  and  yet  I  am  inclined 
to  believe  it  ought  to  have  led  the  Chancellor  to  direct  an 
inquiry  into  the  nature  of  her  tide  to  that  estate ;  as  also, 
what  other  estate  real  or  personal  she  was  seised  or  pos- 
sessed of,  as  of  her  own  property,  at  the  time  of  making 
her  will;  the  residuary  clause  of  which  appears  to  me  to 
furnish  sufficient  reason  for  such  an  inquiry,  and  to  be  suffi- 
cient to  pass  the  same  to  her  residuary  legatees. 

I  am,  therefore,  of  opinion  that  the  decree  of  dismission 
ought  to  be  reversed,  and  the  cause  sent  back,  with  direc- 
tions conformable  to  what  I  have  said. 

Judge  Roane.  The  counsel  for  the  appellants  ri^hdy 
considered  this  case  under  two  aspects;  1st.  As  relative  to 

Vou  I,  3D 
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^^mo'"*  ^^^  ^*^^^  *^  ^^^  property  which  the  appcUants,  as  claiming 
under  old  Mrs.  Coles^  may  have  by  yirtue  of  the  letter  men* 
tioned  in  the  proceedings ;  and,  2dly.  As  to  such  other  real 
property  as  that  lady  might  have  had  a  right  to  as  of  her  own 
"  separate  inheritance. 

As  to  claims  to  personal  property,  it  is  not  shewn  nor 
pretended  that  any  such  existed  in  her  favour  which  were 
not  reduced  by  her  husband  iiuo  possession  during  the  co- 
verturef 

With  respect  to  both  the  first«mentioned  descriptions  of 
claims,  the  first  question  is,  whether  the  proceedings  in  the 
suit  brought  by  the  appellee  against  his  grandfather  during 
his  minority  in  Hanover  Court,  to  which  his  grandmother 
v/as  no  party,  and  which  is  particularly  objected  to  as  evi- 
dence by  the  appellee,  in  the  court  below,  were  competent 
to  bind  her;  and  I  am  of  opinion  they  were  not,  inasmuch 
as  in  respect  of  real  property  a  wife  has,  as  it  were,  a  sepa* 
rate  existence,  and  therefore  must  be  made  a  party  to  a  suit 
respecting  it  before  it  can  bind  her.    It  is  also  a  rule  of  evi- 
dence that  no  person  can  take  the  benefit  of  the  proceedings  in 
any  suit,  or  any  verdict,  who  would  not  have  been  prejudiced 
Co)  20<ic6i6  thereby,  if  it  had  gone  against  him.(a)     The  consequence 
174.   Baring  of  this  principle  applied  to  the  present  case  is,  that  the  ap« 
T.  Reeder.      p^Uants,  as  claiming  under  old  Mrs.  Coles^  cannot  give  in 
evidence  any  of  the  proceedings  in  the  before-mentioned 
suit:  there  is,  consequently,  no  testimony  whatever  left  re- 
maining in  the  cause,  to  establish  the  existence,  or  the  ex- 
tent of  the  marriage  promise  on  which  the  appellants'  pre- 
tensions are  bottomed:  the  admission  of  the  appellee  (from 
report)  of  the  possibility,  or  even  probability,  of  such  a  let- 
ter, cannot  have  such  effect,  as  he  expressly  calls  on  the  ap- 
pellants to  prove  their  case  in  this  particular,  and  in  truth 
admits  nothing'^  as  to  the  purport  or  extent  of  that  letter. 
The  claim  of  the  appellants,  therefore,  as  arising  under  the 
marriage  promise,  is  left  without  any  foundation  to  rest  on. 
With  respept  to  a  claim  of  land  as  of  the  separate  inherit- 
ance of  old  Mrs.  Colesy  that  seems  to  be  a  tifuf  idea.    Such 
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a  daim  is  not  advanced,  nor  charged,  in  die  bill  before  us,   ^^^J^,"** 
and  18  wholly  unsupported  by  any  testimony,  if  we  except    s^p^>^^^# 
some  general  expressions,  as  to  this  point,  of  Mrs.  Payne^      Ptjies 
the  guardian  of  the  appellants,  in  her  answer  to  the  suit      Coies. 
brought  in  Hanover  Court,  to  set  aside  old  Mrs.  Coles*s  wiU:  " 

but  the  rule  is  well  settled,  that  the  answer  of  a  defendant 
in  Chancery  is  not  evidence  where  it  asserts  a  right  affirma- 
tively in  opposition  to  the  plaintiff's  demand,  but  that,  in 
such  case,  he  is  as  much  bound  to  establish  it  by  indepen* 
dent  testimony  as  the  plaintiff  is  to  sustain  his  bill.  On  this 
subject  I  would  refer  to  the  case  of  Beckwith  v.  BiUiery  t 
Wash.  224.  as  expressly  in  point.  In  that  case,  an  execu- 
tor, when  called  on  to  account  and  to  say  what  were  the  par- 
ticulars and  amount  of  the  estate  of  the  testator,  swore  that 
a  part  of  that  estate  was  his  (the  executor's)  property,  by 
reason  of  a  gift  to  him  by  the  testator;  and  there  being  no 
other  testimony  of  this  gift,  it  was  held  by  this  Court  to  b^ 
monstrous  to  permit  an  executor  to  swear  himself  into  a  part 
of  the  testator's  estate. 

I  must,  therefore,  also  say  that  there  is  no  evidence  in  this 
cause  of  any  separate  property  having  existed  in  old  Mrs. 
Coiesy  in  any  of  the  lands  of  which  her  husband  was  pos- 
sessed. The  general  calls  in  the  appellee's  bill  in  Hanover 
Court  which  were  relied  on  to  justify  the  answer  in  this 
particular,  on  the  ground  of  its  being  responsive  to  the  bill, 
are  perhaps  far  less  competent  to  have  that  effect  than  the 
call  for  an  account  was  in  the  case  of  Beckwith  v.  Butler. 

I  am  of  opinion,  therefore,  to  affirm  the  Chancellor's  de- 
cree, upon  the  testimony  in  this  cause :  but,  were  this  testi* 
mony  even  supplied,  my  opinion  on  the  merits  would  not  be 
different. 

Admitting  that,  in  point  of  sheer  law,  the  interest  of  this 
land  would  have  passed  (had  the  land  been  ascertained  and 
identified)  both  by  the  wills  of  Walter  Coles  and  old  Mrs. 
ColeSj  I  am  strongly  inclined  to  believe  that  in  neither 
case  was  it  intended.  With  respect  to  the  former  will,  we 
are  now  in  the  dark:  but  with  respect  to  the  latter,  while 
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^^?8io**'  *^^*  *'♦  ^"  ^^^  hand,  no  iota  of  testimony,  to  shew  that  the 
testatrix  ever  considered  this  as  her  property,  there  is  on  the 
other  hand  abundant  testimony  proving  that  she  considered 
it  as  the  property  of  the  apfielianU  Under  these  circum- 
stances, therefore,  the  aid  of  a  Court  of  Equity  ought  not 
to  be  afforded  to  frustrate  the  expectations  of  the  testatrixher- 
self,  as  well  as  wholly  to  disinherit,  in  favour  of  strangers, 
the  only  issue  of  that  marriage^  to  further  and  promote  wfuch 
the  promise  in  question  is  supposed  to  have  been  made. 
Besides,  independent  of  all  testimony  on  this  point,  it  is 
scarcely  credible,  as  upon  the  face  of  the  will  itself,  that  this 
property  was  contemplated :  for,  while  this  good  lady  was 
particularly  parcelling  out  her  shoebuckles  and  teaspoons, 
&c.  among  her  descendants,  it  is  hardly  to  be  believed 
that  she  would  not  have  also  particularly  designated  this 
immense  interest,  had  it  been  so  designed  or  intended* 

With  respect  to  directing  an  issue  as  to  the  marriage 
promise  in  this  case,  we  are  lold,  2  Fonb,  494^  that,  where 
the  evidence  i^  fully  the  Court  will  not  direct  an  issue  at  law 
at  all;  and  so,  ^  conversoj  I  presume,  an  issue  will  not  be  di- 
rected, when  the  claim  is  altogether  unsupported  by  testi- 
mony,  which  is  the  case  before  us. 

As  to  an  issue  respecting  Mrs.  Coles^s  separate  inherit- 
ance, we  are  told  in  the  same  book,  p.  495.  that  an  issue 
ought  not  to  be  directed  to  try  a  title  not  alleged  }n  the  plain* 
tiff*'s  bill:  and,  although  it  is  added,  by  way  of  exception, 
that  if  a  matter  does  appear  to  the  Court,  at  the  hearing, 
which  goes  to  the  very  right,  the  Court  will  sometimes  or- 
der an  issue  to  try  it;  yet,  in  the  case  before  us,  the  matter 
in  question  does  not  legally  appear  to  the  Court,  by  reason 
of  the  objection  to  the  affirmative  character  of  the  answer 
in  this  particular  as  aforesaid* 

Judge  Fleming.  The  claim  of  the  appellants  to  the 
estate  in  controversy  is  founded  on  a  letter,  containing  a 
marriage  promise,  charged  in  their  bill  to  have  been  writ- 
ten by  Williams  Coles^  grandfather  of  the  appellee,  and  ad- 
dressed to  Elizabeth  Darracott^  when  a  marriage  was  about 
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to  ttkc  place  between  Walter  CoieSy  son  of  the  former,  and  ^•Tf.^""* 
JUari/  Darracott^  daughter  of  the  latter,  (which  marriage 
took  effect,)  and  the  subsequent  will  of  Walter  Coks^  the  son, 
dated  the  28th  of  March^  1769.     And  they  come  into  a 
Court  of  Equity  to  assert  their  right. 

The  first  point  made  in  the  cause,  by  the  appellants' 
counsel  in  their  statement,  is  of  seeming  importance,  to 
wit,  **that  WilUama  Coles  could  dispose  of  no  part  of  the 
lands  which  descended  to  Lucy  his  wife,  by  inheritance,'' 
.  or  to  which  she  was  entided  in  her  own  right  ^^  by  pur- 
chase.**  But  there  is  neither  proof,  nor  charge  in  the  billy 
that  any  of  the  lands  in  the  seisin  of  Williams  Coles^  were 
either  the  inheritance  or  purchase  of  Lucy  his  wife;  and 
all  that  appears  in  the  record  on  that  subject  is  in  the  an- 
swer of  Mary  Payne^  to  the  bill  of  the  appelle.e  to  set  aside 
his  grandmother's  will ;  wherein  she  uses  this  expression-— 
**' notwithstan£ng  that  the  greater  part  of  the  Virginia 
estate^  then  in  question^  and  now  in  question  in  this  Courts 
was  the  inheritance  of  the  said  Lucy:'*'*  which  I  conceive  to 
be  a  mere  idle  suggestion  that  ought  to  have  no  effect  on 
the  cause. 

It  is  the  unanimous  opinion  of  the  Court,  that  no  part 
of  the  record  in  the  suit  brought  in  Hanover  Court,  by  the 
guardian  of  the  appeUee,  in  his  behalf,  in  the  time  of  his 
early  infancy,  is  proper  or  admissible  evidence  in  this 
cause:  and  that  being  altogether  rejected,  it  may,  with 
propriety,  be  asked,  where  is  the  evidence  to  be  found  to 
prove  the  existence  of  the  letter,  or  to  substantiate  the 
marriage  promise  charged  in  the  bill}  There  is  none  that 
proves  it  to  my  satisfaction.  And,  as  to  directing  issues 
to  try  whether  any  of  the  land  in  question  was  the  inhe- 
ritance of  Lucy  ColeSj  the  appellee's  grandmother ;  and  whe- 
ther such  a  letter  from  Williams  Coles  to  Mrs.  Darracotty  as 
stated  in  the  bill,  did  exist ;  I  think  it  improper  to  direct 
an  issue  to  try  any  fact  not  charged  in  the  bill ;  and  I  am 
not  for  hunting  evidence  that  may  tend  to  deprive  an  only 
child  of  the  estate  and  inheritance  of  his  father,  in  whose 
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OcTOBfis*  wiQ  (It  must  be  obvious  to  every  one)  he  was  pretermitted^ 
solely,  for  want  of  knowledge  in  the  fether,  when  he  made 
his  win,  or  at  the  time  of  his  death,  that  the  modier  was  in 
a  state  of  pregnancy.  Any  other  supposition  would  be 
against  every  principle  of  justice,  natural  affection,  and  hu- 
manity. Nature  has  implanted  in  the  birds  of  the  air,  and 
in  the  heasU  of  the  field,  a  strong  affection,  and  tender  re- 
gard for  their  own  oflbpring.  And,  had  the  marriage  pro- 
mise been  sufficiently  proved,  as  stated  in  the  bill,  I  might, 
perhaps,  have  been  of  opinion  that,  in  equity^  it  ought  to 
operate  in  favour  of  any  issue  that  might  be  the  fhiit  of  the 
marriage;  for  such  issue  must,  undoubtedly,  have  been 
in  the  contemplation  of  the  parties  to  the  contract  at  the 
time  of  making  it :  and  I  should  have  made  a  long  pause, 
before  I  could  have  decided  in  favour  of  the  appellants,  to 
die  exclusion  of  the  appellee  from  any  part  of  the  estate^ 
rights  and  interests  of  his  father.  And  such  have  been 
the  impressions  of  our  Legislature  on  the  subject,  that,  so 
long  ago  as  the  year  1785,  in  the  **  act  concerning  wills 
and  the  distribution  of  intestates^  estates^^^  ample  provision 
is  made  for  posthumous  children,  and  such  as  are  preter- 
mitted in  any  last  will  and  testament,  though  in  life  at  the 

{a)  I  Rev.     death  of  the  testator,  (t?) 

^<w  ,  c.  92.       J  ^^  ^f  opinion,  upon  the  whole,  that  the  decree  is  cor- 
rect, and  ought  to  be  affirmed. 


Tfmrtday, 

J^ovtmbcr  8.  Cliapmans  against  Chapman. 

.  A  record  of      UPON  an  appeal  from  a  decree  of  the  late  Judge  of  the 
not  be  read  as  Superior  Court  of  Chancery  for  the  Richmond  District,  in 

eTidenee      in 

another,  on  the  gronnd  tbat  the  dfifmdaiit  nnd  one  of  the  pkutifift  in  ihe  latter  snit  were 
parties  to  the  tormer,  and  that  the  same  point  ^^m  in  oontrovci'sy  m  both  ;  another plointif, 
and  the  person  tmder  whom  both  the  said  phkiuUiTs  jom%  cUim,  not  having  been  parties  to 
tuoh  former  suit. 

2.  In  soch  case,  the  circumstance  that  the  **  ivritiiiga  and  evidence li^  in  the  former  suit 
were  read  at  the  hearing  of  the  latler,  without  any  exception  uken  a/  that  time  appearing 
on  the  record,  is  no  pi*oof  that  this  was  done  by  consent  of  pailies,  and  does  not  preclude  the 
olyection  from  being  taken  in  the  appellate  Court ;  the  defendant  in  his  oM^wer  having  object- 
ed to  the  admission  of  the  vertUct  and  other  proceedim^t  in  the  former  suit,  but  qfferedx.o  agree 
that  the  depuntiona  only  might  be  read ;  to  which  offer  no  assent  appeared  oa  the  part  ofth^ 
plaintiff.  "^^  * 
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a  suit  brought  by  Nathaniel  Chapman  against  George  Chap^  ^^^Tsio*** 
many  sen.  his  uncle,  and  revived,  on  the  death  of  the  said  s^^^rs^ 
Nathanielj  by  a  bill  of  revivor  on  behalf  of  George  Chapman^  ChapmaM 
JUQ.  and  l/ohn  Chapman^  his  brothers  and  co-heirs.  Chapman. 

The  original  bill  stated  that  Nathaniel  Chapman^  grand* 
father  of  the  plaintiflF,  and  a  second  Nathaniel  Chapman^  heir 
at  law  of  that  grandfather,  had  successively  died  seised  and 
possessed  of  a  very  considerable  real  and  personal  estate ; 
and  that,  upon  the  death  of  the  latter,  the  same  descended 
to  Pearson  Chapman^  whose  eldest  son  and  heir  at  law  the 
plaintiff  was :  that  Constant  Chapman^  widow  of  the  elder 
Nathaniel,  (whose  children  were  the  second  Nathaniel^  the 
said  Pearson^  George  the  defendant,  and  sundry  daughters,) 
prevailed  on  the  said  Pearson  to  convey  to  the  said  defend- 
ant, by  three  deeds,  a  tract  of  land  in  Fairfax  County,  some 
bts  in  the  town  of  Alexandria^  and  a  tract  of  land,  lying  in 
Fauquier  County,  called  the  Pig'Nut  tract;  by  promising  to 
secure  to  him,  either  by  will  or  deed,  as  much,  or  nearly  as 
much,  of  the  estate  which  then  was  at  her  disposal,  as  she 
should  leave  to  the  said  defendant ;  that  these  deeds  ex- 
pressed the  ^^  consideration  of  natural  love  andq^ection,  aad 
of  ten  shillings  current  money,  paid  to  the  said  Pearson  by 
the  said  George  f"*^  but  the  actual^  or  principal  consideration 
was  the  promise  aforesaid ;  that  two  of  the  three  deeds  were 
acknowledged  by  the   grantor,  in  open  Court,  in  the  year 
1766,  and  duly  recorded,  but  the  third  (which  was  for  the 
Pig'Nut  tract)  was  acknowledged  in  the  presence  of  ^o  wit- 
nesses only  ;  that,  having  seen  his  mother's  will,  giving 
nearly  all  her  estate  to  her  son  George^  the  defendant,  the 
said  Pearson  obtained  that  deed,  and  suppressed  it ;  that 
the  defendant  had  sued  the  said   Pearson  in  the  County 
Court  of  Fauquier^  to  compel  a  renewal  of  that  deed ;  and 
that  suit  abating  by  the  death  of  Pearson^  brought  another 
in  the  High  Court  of  Chancery  against  George  C/uipman^ 
jun.  his  devisee;  that,  in  the  year  1793,  George  Chapman^ 
jun.  claiming  as  devisee,  commenced  an  action  of  eject* 
ment,for  the  said  Pig»Nut  tract  of  land,  in  the  District  Court 
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OcTOBBi,  o{ Dumfries yVi^m&t  the  said  George  Chapman^wtn.  who  there^ 
upon  filed  an  amended  biU,  io  the  High  Court  of  Chancery, 
pra3riDg  an  injunction  to  stay  proceedings  on  the  ejectment ; 
which  was  granted  upon  the  condition  of  confessing  a  judg* 
ment  at  law,  and  relying  upon  his  equitable  title  alone ;  ^a 
which  bill  of  injunction  he  alleged  that  the  number  of  wit- 
nesses to  the  deed  for  the  said  Pig-Nut  tract,  not  being  suffi- 
cient to  have  it  admitted  to  record,  it  was  returned  to  Constant 
Chapman  to  get  it  more  fully  authenticated,  and  was,  for  that 
purpose,  by  her  delivered  to  her  son  Ftorson  the  grantor ;  un- 
der a  solemn  assurance  from  him  that  he  would  acknowledge 
it  in  the  presence  of  a  third  witness,  and  return  it  to  her ;  in* 
stead  of  doing  whiph,  he  had  destroyed  it,  on  the  pretext 
that  he  had  found  a  will,  executed  by  her,  wherein  she  had 
violated  her  promise,  made  him  when  he  executed  those 
deeds  ;  having  left  him  no  part  of  her  estate,  or,  at  most,  a 
very  inconsiderable  legacy ;)  that  the  said  George  Chapman^ 
jun.  the  devisee  as  aforesaid^  answered,  and  stated  the  said 
Pearson^s  motive  for  executing  the  deed  which  he  had  after- 
wards suppressed ;  that,  after  uking  much  testimony  on  both 
sides,  the  Court  directed  an  issue  to  be  tried  to  ascertain 
whether  the  said  Constant  made  the  promise  before  men- 
tioned ;  and  the  Jury  found  that  she  did ;  that,  thereupon, 
the  Chancellor  dismissed  the  said  bill  of  injunction,  and 
George^  the  devisee,  obtained  possession  by  virtue  of  the 
judgment  in  ejectment ;  which  decree  of  dismission  was  af- 
firmed  by  the  Court  of  Appeals. 

The  bill  proceeded  to  state  that  the  record  in  the  said 
suit  between  George  Chapman^  sen,  and  Gtorge  Chapman^ 
jun.  so  far  as  the  same  concerns  the  said  promise^  had  an 
intimate  connection  with  the  present  suit ;  the  present  de« 
fendant  having  been  a  party  thereto,  and  having  had  an  op- 
portunity of  cross-e3Lamining  all  the  wi  messes :  it  therefore 
prays  that  the  said  record,  with  all  the  exhibits  in  that  suit, 
may  be  taken  as  part  of  this  bill,  and  that  all  matters  con- 
tained therein,  tending  to  the  establishment  of  that  promise^ 
may  be  received  as  proper  evidence  in  this  cause  \  averring 
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that  the  premise  so  found  by  the  Jury  in  that  suit  was  never  ^^8*0** 
complied  with,  but  fraudulently  broken  by  the  said  Constant 
Chapman  ;  and  therefore  that  the  said  deeds  were  obtained 
from  him  by  fraud* 

The  prayer  of  the  bill  vras  for  tlJuU  answer  to  thepremu 
sesj  a  surrender  of  the  deeds,  and  general  relief. 

The  defendant  answered  very  fully ;  admitting  the  pos* 
sessions,  deaths  and  intestacies  of  the  two  first  Nathaniel 
Chapmans^  and  the  descent  on  Pearson  Chapman  ;  but  de- 
nying that  Constant  Chapman  made  the  promise  mendoned 
in  the  bill ;  and  alleging  that  Pearson  Chapman  could  not 
have  seen  his  mother^s  will  before  he  refused  to  return  the 
deed  for  the  Pig^Nut  tract;  for  the  refusal  was  in  1766, 
and  the  will  was  made  in  1 767.  He  objected  to  the  admission 
of  the  verdict^  and  proceedings  in  the  former  cause ^  as  evi- 
dence in  this  ;  but  was  ^*  willing  to  consent  that  all  depositions 
in  the  said  suit  should  be  read  by  mutual  consent ;  a  right 
being  retained  to  either  party  to  examine  such  of  the  same^ 
witnesses  as  are  now  alive,  and  to  exhibit  other  new  testi- 
mony,** No  such  consent  appears  to  have  been  given  on  the 
part  of  the  plaintiff* 

To  this  answer  there  was  a  general  replication ;  after 
which  the  plaintiiF  died  intestate,  and  the  suit  was  revived 
by  his  co-heirs  above  mentioned ;  the  bill  of  revivor,  pray- 
ing ^  that  the  suit  and  the  proceedings  therein  stand  revi« 
ved  in  their  names,  and  be  in  the  same  plight  and  condition 
diey  were  in  at  his  death  ;**  and  seeking  also  a  discovery  of 
rents  and  profits.  The  defendant  answered  this  bill  ;•  dis- 
covering, in  general,  the  rents  and  profits,  and  averring  that 
diey  arose  principally  from  the  possessor's  improvements. 
Commissions  were  awarded,  (without  any  replication  to 
the  last  answer,)  and  some  depositions  were  taken. 

The  cause  came  on  finally  to  be  heard,  **  on  the  xoritings 
and  evidences  formerly  read  in  the  cause  between  two  of  the 
parties^^  (George  Chapman f  sen.  andG^^r^e  Chapman,  j^"0 
*^and  on  the  the  present  bill  and  answer;'*  on  consideration 

Vou  I.  /?E 
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OcroB&R,  whereof  the  Chancellor  isS^mm^^A^^fi/ wi^  c^tto/  from 
which  decree  the  plaiotiiTs  appealed. 

This  case  was  argued  by  Warden  and  Wickham^  for  iKe 
'  appellants,  and  Botts  and  Wirt^  for  the  appellee.    Many 

points  were  madCf  and  elaborately  discussed:  but  the  de- 
cision of  this  Court  having  turned  09  one  point  only,  and 
that  being  sufficiently  illustrated  by  the  ensuing  opinion  of 
Judge  TucK£ii,  (with  which  the  other  Judges  agreed,)  the 
arguments  of  counsel  are  omitted. 

Saturday,  November  30.  The  Judges  pronounced  their 
opinions. 

Judge  Tucker,  after  stating  the  case,  proceeded  as  fol- 
lows. 

A  preliminary  question  in  this  case  is,  whether  the  re* 
cord,  verdict,  depositions  and  exhibjis  in  the  before-men^* 
tioned  suit  between  George  Chapmdn^  the  uncle,  defendant 
in  the  present  suit,  and  George  Chapman  the  nephew,  one  of 
the  parties  complainant  in  the  present  suit,  originallly 
brought  by  his  elder  brother  Nathaniel,  and  now  revived 
in  the  names  of  himself  and  his  brother  John,  as  co-heirs 
of  Nathaniel,  are  to  be  considered  as  evidence  in  this 
cause,  or  not. 

The  general  rule  as  to  giving  verdicts  and  judgments  in 

(a)  See  Pe*  evtdence(a)  is,  that  they  are  not  to  be  admitted  but  between 
f^gr'l^'^Jj^p^rties,  or  privies;  to  which  general  rule  there  are  aome 
^^' "  few  exceptions,  one  of  which  is  that,  where  a  fiact  to  be 

proved  is  such  whereof  hearsay  and  reputation  are  evi- 
dence, a  special  verdict  between  other  parties  stadng  a 
pedigree  would  be  evidence  to  prove  a  descent ;  for,  in  such 
a  case,  what  any  of  the  family,  who  are  dead,  have  been 
heard  to  say,  or  the  general  reputation  in  die  family,  en* 

(b)  BM  X  tries  in  family  books,  &c.  are  allowed.(^)     But  this  is  not 

such  a  case :  hearsay  was  never  yet  permitted  as  evidence 
to  prove  a  promise,  or  the  consideration  upon  which  a  deed 
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was  made.  The  general  rule,  then,  must  prevail.  A  corollary  ^*^TiJS'^*' 

from  that  rule  is,  that  nobody  can  take  benefit  by  a  verdict,  ^.^'-^^^H^ 

tfmt  would  not  have  been  prejudiced  by  it,  had  it  gone  Chapmans 

€ontrary.(a)  According  to  the  general  rule  and  its  corollary,  Chapman. 


Nathaniel  Chapman  could  not  avail  himself  of  the  verdict  u)Hani.i,7SL 
between  his  younger  brother,  then  in  full  life,  and  his  un*  ^^'35  ^"y^'^ 
cle ;  for  he  was  not  his  heir,  nor  did  he  claim  the  lands  coim^M  Pm-^ 
under  him*  Neither  could  he  be  prejudiced  by  that  ver*  tier. 
diet  between  those  parties ;  because  he  claimed  as  heir  to 
bis  father  Pearson  Chapman^  whose  heir  his  younger 
brother  was  not,  nor,  as  the  laws  then  stood,  could  be* 
Consequently,  had  there  been  no  abatement  of  the  sui^ 
the  record  and  verdict  in  the  former  suit,  between  George 
the  unde,  and  George  the  brother,  could  not  h^ive  been 
admitted  as  proper  evidence  in  this  suit.  Is  the  case 
altered  by  the  abatement,  and  the  revivor  in  the  names  of 
George  the  brother  and  yohn  \m  brother,  as  heirs  of  iVa- 
thanielf  I  conceive  not.  Whatever  right  George  the  bro- 
ther might  have,  in  an  original  suit  between  himself  and 
his  uncle  George^  to  avail  himself  of  that  verdict,  he  is  to 
be  regarded,  in  the  present  suit,  only  as  one  of  several 
HEIRS  of  his  brother  Nathaniel^  all  of  whom  collectiveh/, 
represent  that  brother  as  his  heirs j  or  more  properly  as  his 
RtiR;  according  to  the  known  rule  of  law  that  all  the 
heirs  in  parcenary  make  but  one  heir.(*)  As,  there-  (J)  ^  -^*''- 
fore,  he  comes  to  revive  and  continue  the  suit  jure  repre* 
sentationisj  the  suit  must  remain  in  the  $ame  plight  and 
condition,  according  to  the  prayer  of  his  bill  of  revivor, 
as  if  his  brother  Nathaniel^  the  original  complainant,  were 
still  alive. 

Again ;  whatever  personal  right  George  might  have  to 
avail  himself  of  that  verdict,  that  right  was  not  communica- 
ble to  another,  not  claiming  as  a  privy  under  him.  There- 
fore George^  in  a  joint  suit  brought  by  himself  and  iiis  bro- 
ther yohny  who  does  not  daim  under  him,  but  independently 
of  him,  cannot  be  entitled,  from  the  bare  circumstance  of 
their  being  joint  complainants  in  the  same  suit,  to  commu- 
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OcTOBBK,  lucate  to  that  brother  the  benefit  of  that  ver£ett  to  which 

i8ia  / 

v^,'^^   John  was  neither  a  party,  nor  privy ;  and  by  which  he  could 

ChapiAAiit  jj^  possiUy  have  been  prejudiced*  Therefore,  taking  the 
Chapman,  matter  either  way,  I  think  tlie  record  in  the  former  suit  in- 
admissible as  evidence  in  this  cause.  This  case  appears  to 
me  to  be  much  stronger  than  that  of  Poyne  v«  Cole$^  lately 
decided:  in  the  decision  in  that  case  I  cheerftdly  acqiuesce, 
and  think  it  furnishes  an  additional  reason  for  my  present 
opinion. 

As  to  die  depoaitiom;  the  offer  by  the  defendant  to  ad- 
mit them  to  be  read,  alone,  without  the  verdict  or  other 
parts  of  the  record,  not  being  accepted  by  the  complainant, 
who  insisted  on  the  whole  being  admitted  as  evidence,  the 
matter  remuns  as  if  no  such  offer  was  made;  and  the  same 
reasons  will  apply  for  rejecting  tkem^  as  for  rejecting  the 
verdict. 

I  am  therefore  of  opimon  that  the  decree  be  aflbmed* 

Judge  Roans  would  have  assigned  his  reasons  for  af- 
firming the  decree,  had  they  not  all  been  anticipated  in  the 
opinion  just  delivered.  He  contented  himself,  therefore, 
with  expressing  his  concurrence;  observing  that  the  record 
of  the  former  suit  was  not  admissible  as  evidence  in  this; 
and,  that  being  excluded,  there  was  no  evidence  to  prove 
the  promise,  alleged  in  the  bill  to  have  been  made  by  Can* 
stant  Cht^mum^  on  which  the  plaintiffs'  claim  is  founded. 
Of  course,  the  bill  was  property  dismissed* 

Judge  Fleming.  It  is  the  unanimous  opinion  c^.tbe 
Court  that  the  decree  dbmisuDg  the  bill  be  affirmsd. 


im406 
1104    ?2 
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104     33 

Mayo  agaimt  Turner.  a^^S^!. 

ON  a  petition  of  yohn  Mayo  to  the  County  Court  of    The  finding 

rr  /•      1  •  Ml     1       r  offtjurj,  ma 

Hanover^  for  leave  to  erect  a  water  grist-inill,  the  Jury,  on  raui-€ftse,ihat 
the  writ  of  ad  quod  damnum^  found  that  ^  it  U  probable  that  h^ith  ofoei? 
the  health  of  the  famiUes  of  Ltwta  Turner  and  of  WiUiam  ^^hoii^'^nl^^ 
Ragland^  who  live  near  the  pond,  if  the  mill  is  erected,  will  {^^J^"**^,^^ 
be  annoyed  by  the  stagnation  of  the  waters.**  The  County  the  stagnttioa 
Court,  ^  after  hearing  witnesses,  and  weighing  all  the  cir-  »  cfmchuioe 
cumstances,"  decided  that  leave  should  not  be  granted  totmoner.  ' 
bijuld  the  mill;  an^  that  decision  was  aflirmed  by  the  Dis- 
trict Court,  upon  inspection  of  the  record^  without  hearing 
evidence;  whereupon  Ma^\pptdlcd  to  this  Court. 

Peyton  Randolph^  for  the  appellant,  on  the  authority  of 
Home  V.  Richards^(a)  contended  that  the  District  Court  (a)  ^CdO^sm.: 
•ught  to  have  heard  the  evidence  of  witnesses,  and  not  to 
have  determined  the  cause  on  inspection  of  die  record  only, 
whereby  the  appellant  was  precluded  from  offering  testimony 
which  might  have  produced  a  different  decision. 

Wirty  contra,  relied  on  the  5th  section  of  the  act  of  As- 
8embly,(&)  as  conclusive  for  the  appellee,  and  said  there  was  a)  t  Rro. 
mothing  against  him  in  the  case  of  Home  v.  Richards.  *  ^' 

Friday^  October  12.  The  Judges  pronounced  their  opi- 
aiona* 

Judge  Tucker*  The  only  question  in  this  case  is,  whe- 
ther the  inquest  of  the  Jury  finding  that  the  health  of  cer- 
tain persons  in  the  neighbourhood,  of  whom  the  ap|>ellee's 
fiunily  were  a  part,  will  be  annoyed  by  the  erection  of  a  mill- 
dam,  &c  be  conclusive  against  the  petitioner;  or  whether  it 
be  competent  for  him  to  examine  witnesses  to  impugn  that 
finding. 
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The  second  section  of  the  act  concerning  milk,  after  di« 
reeling  several  distinct  matters  to  be  inquired  of  hy  the 
Jury,  concludes  with  a  direction  that  they  shall  cerdfy 
whether  in  their  opinion  the  health  of  the  neighbours  will 
be  annoyed  by  the  stagnation  of  waters. 

Tlie  fifth  section  enacts,  that  **  If,  on  such  inquests^  or  on 
OTHER  evidence,  it  shall  appear  to  die  Court  that  certain  in- 
conveniences may  result,  or  the  health  of  the  neighbours  be 
ANNOYED,  they  SHALL  NOT  give  leove  to  build  the  mill  and 
dam. 

From  hence  it  appears  to  me  that  if  the  opinion  of  the 
Jury  be  affirmative,  (as  in  the  present  case,)  that  the  health 
of  the  neighbours  will  be  annoyed,  the  game  is  conclusive 
against  the  part}'  applying  to  build  the  mill :  but  that,  if  it 
be  merely  negative,  a  persqp  supposing  himself  likely .  to  be 
aggrieved  thereby  may  controvert  such  opinion  of  the  Jury 
by  other  evidence;  and  if,  by  such  other  evidence,  it  shall 
appear  to  the  Court  that  the  health  of  the  neighbours  will  be 
annoyed,  they  are  bound  by  the  terms  of  the  law  not  to  give 
leave  to  build  the  mill. 


Judge  Roane  was  of  the  same  opinion,  and  observed  that 
the  finding  of  the  Jury  was  substantially  that  the  health  of 
the  neighbours  would  be  injured. 

Judge  Fleming.  It  is  the  unanimous  opinion  of  the 
Court  that  the  judgment  be  affirmed. 


JVfmember  2. 


Saunders  against  Wood,  late  Governor. 


Snme  point      THIS  case  depending  upon  the  same  principles  as  that 

Lefiwich    V.  of  Lejiwich  V.  Berkeley,  1  H.  (^  M.  61.  the  judgment 

c/jfC-^.'  ^     against  the  appellants  was  reversed  by  the  whole  Court, 

{consisting  of  all  die  Judges,)  for  the  reasons  given  in  that 

case. 
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Sutton  against  MandevUle.  Thurtday, 

^  October  t8. 

SUTTON  brought  an  action  against  Mandevilk  for  the 
use  and  occupation  of  a  house  in  Alexandria.     First  count,  u^^d'ocat^ 
indebitatus  asstmpsit  for  the  use  and  occupation  of  the  {T^^^^ 

bouse  for  the  space  of years:  Second  count,  in  con-  ue^^^^^^"^! 

sideration  that  the  plaintiff  had,  at  the  special  instance  and  P^^**  ^^"a* 

■  '  *  express    pro- 

request  of  the  defendant,  before  that  time  permitted  him  to  niise. 
hold  and  occupy  another  messuage  or  dwelling-house  of  the 
said  plaintiff  M/idi  the  appurtenances,  &c.  and  that  the  said 
defendant  had,  according  to  that  permission,  held  and  occu- 
pied the  same  for  a  long  time,  to  wit,  ■■  years,  before 
then  elapsed,  the  defendant  undertook,  and  to  the  plaintiff 
faithfully  promised,  to  pay  the  plaintiff  so  much  money  as 
he  reasonably  deserved  to  have,  &c.  and  avers  he  deserved 
other  five  hundred  dollars,  &c.  On  non  assumpsit  pleaded, 
the  Jury  found  a  verdict  for  the  plaintiff  for  500  dollars 
damages,  subject  to  the  opinion  of  the  Court  whether  it 
was  necessary  for  the  plaintiff  in  that  action  to  prove  an 
express  promise  to  pay  some  rent  for  the  house :  if  such 
promise  be  necessary,  they  find  for  the  defendant.  The  Dis- 
trict Court  decided  in  favour  of  the  defendant;  from  which 
judgment  the  plaintiff  appealed. 

Thursday^  October  25.  The  Judges  pronounced  their 
opinions. 

Judge  Tucker.  In  considering  a  similar  question  to 
the  present  in  the  case  of  Eppes  v.  Coley  4  ^.  &P  il/I  161« 
(except  that  in  that  case  an  express  promise  that  the  plain- 
tiff should  be  paid  to  his  satisfaction  was  proved,)  I  had 
occasion  to  cite  a  passage  from  WooddesorCs  Lectures^ 
voL  3.  p»  152,  in  which  he  says  that  such  an  action  as  this 
is  maintainable,  to  obtain  a  recompense  for  the  occupation 
of  the  plaintiff  ^s  land,  by  his  permission,  where  there  is  no 
stipulation  for  any  precise  rent;  and  adds,  that  scarce  any 
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OcTOBBK*  diiog  is  more  usual  thau  such  an  actioB  of  assumpsit  for  Ac 

^^pv^^     use  and  occupation  of  the  plaintiff's  house  by  his  permi8<« 

Satton       gion.     I  cited  also  the  opinion  of  Judge  BuUer^  in  the  case 

MandeviUe.  of  Birch  V.  Wright^' I  T.  Rm  387.  in  corroboration  thereof. 

— ^"~-^    He  there  said,  thr  action  ma^  be  maintained  eidier  upon  an 

express  or  an  impiied  promise.     I  beg  leave  to  refer  to  the 

case  itself  for  further  particulars;  and  shall  conclude  with 

giving  it  as  my  opinion,  that  the  judgment  of  the  Dbtrict 

Court  is  erroneous,  and  ought  to  be  reveraed,  and  judgment 

rendered  for  the  appellant. 

Judges  Roane  and  Fleming  were  of  the  same  opnion. 

Br  THE  WHOLE  CouRT,  judgment  reversed,  and  directed 
to  be  enteted  for  the  appellant,  according  to  verdict. 


%cSS^?!  Marine  Insurance  Company  of  Alexandria  againsi 

Stras. 

1.  A  marine  THIS  was  a  contToversv  about  a  return  of  premium 
andfrom  Jvor.  upon  two  policies  of  insurance  effected  by  WilSam  Hodgson^ 
C9<h  vith  ii.  on  behalf  of  George  Frederick  StroBy  on  a  voyage  ^^  at  and 
5r2iy  SIot/'*^^  Norfolk  to  Currafoay  with  liberty  of  going  to  any  other 
mn  hia^,  ^^^^^  ^  ^  ^^^^  Indiesy  or  any  one  port  on  the  Spanish 
<*Myo"|P^  Main^  and  at  and  from  thence  back  to  Richmond;^  xhc^rit 

i9hMain,Md  policy  being  "  upon  any  kind  of  lawful  goods  and  merchan* 

at   Mid   from 

thence    back  dises,  valued  at  6,000  dollars,  laden  or  to  be  laden  on  board 

ioRichmond^'* 
must   be   un- 
derstood as  an  itisurance  **  at  and  from  i^arfolk  to  Curracoa^  in  the  Jirgt  pUtce,  vith  liberty 
of  goingyrom  Cttrracoa  to  anj  other  Utand/'  See. 

S.  If,  therefore,  the  veasel  put  into  the  island  of  St/rhoma$,w;id  thence  return  to  J^vrfUk^ 
without  ever  jping  to  Vwrracoay  it  is  a  deviation  from  the  voyage;  and,  there  bein^  no  proof 
that  such  deviation  vas  occasi<ined  by  stress  of  weather,  or  other  unavoidable  accident,  the 
person  insured  is  entitled  to  no  return  of  premium;  such  being  the  terms  of  the  policy. 

S.  A  protest  before  a  Notary  Poblie,  by  tlie  master  of  the  vessel,  after  hit  return  to  Vir- 
ffinkLy  is  no  evidence  in  such  case:  and  qiutre^  would  such  a  protest,  made  at  St,  Thoma^s, 
have  been  any  evidence ;  the  person  who  made  It  being  alive,  and  no  impediment  to  prevent 
his  deposition  iit>m  being  regabulx  iaken? 
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the  good  schooner  called  the  Sophioy  George  C.  Leacy^  master,  ^®78®,"*» 
and  to  continue  and  endure  until  the  said  goods  and  mer»   \^^>r^^^ 
*  chandises  should  be  safely  landed  at  Richmond  aforesaid;'*^  Mtr.lot.Co. 
the  secondy  ^^upon  the  body,  tackle,  apparel  and  other  fumi-      Strat. 
ture  of  the  said  schooner,  valued  at  4,500  dollars,*'  and  to  con-  ' 

dnue  ^*  until  the  said  vessel  be  safely  arrived  at  Richmond 
aforesaid,  and  until  she  be  moored  twenty-four  hours  in 
good  safety •'* 

In  each  policy  there  was  a  clause  expressing  that  **  it 
should  and  might  be  lawful  for  the  said  vessel  in  her  voyage 
to  proceed  and  sail  to,  touch  and  stay  at  any  port  or  places, 
if  thereunto  obliged  by  stress  of  weather,  or  other  unavoida- 
ble accident,  without  detriment  to  the  insurance.*'  The 
rate  of  premium  was  27  1-2  per  cent,  "to  return  five  per 
cent,  if  the  vessel  did  not  proceed  to  ^second port^  and  five 
per  cent,{a)  if  the  property  returned  in  the  saidvessel^^b)  and  {d)Ifihevfat 

«•  1*11  r  •  iir  "^'  »oW(inthc 

no  loss  happened:  in  all  cases  of  return  premium^  one  halt  per  pniicy  on  the 
cent,  on  the  sum  insured  to  be  retained  by  the  assurers:  and  m^n  the  po- 
it  was  mutually  agreed  by  the  parties,  in  each  policy,  that  Jj^^****    ^* 
no  part  of  the  premium  should  be  returned,  or  abated,  on  ac- 
count of  any  deviation  which  should  be  made  by  the  owners, 
or  their  factors,  from  the  present  voyage/' 

Hodgson^  the  agent  of  Stras^  having,  on  the  2d  of  Decem» 
bery  1799,  given  his  own  note  negotiable  at  the  Bank  of 
Alexandria  for  the  amount  of  the  premium  being  2,754  dol- 
lars, with  James  Patten  and  James  Z)i/i^9,endorsor8,  pay  able 
in  six  months;  Stras^  on  the  13th  of  May^  1800,  filed  a  bill 
in  the  late  High  Court  of  Chancery  against  The  Marine  In^ 
surance  Company  and  the  said  Hodgson^  and  obtained  an  in- 
junction to  inhibit  the  defexidant  Hodgson  from  paying  1,825 
dollars,  part  of  the  said  note,  until  the  further  order  of  that 
Court. 

The  bill  stated  that  "  the  said  schooner,  while  on  her  di- 
rect course  to  Currafooy  was  chased  by  an  armed  vessel, 
which  overtaking  her  fast,  the  Captain,  to  escape  being  cap- 
tured, thought  it  most  prudent  to  put  into  the  bland  of  St. 
Thomasy  then  not  far  to  the  leeward,  where  he  arrived  ia 

Vol.  3  F 
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QcTOBiBt  safetv;  that,  on  his  arrival,  he  was  deterred  from  proceeding 
v^  '^^  to  Currofoa^  from  the  iDformation  he  had,  of  the  uray  thitker 

Mm*  Im  Co.  (xmg  greatly  infested  with  privateers,  so  as  to  render  it  al- 
8tnHi  most  impossible  to  have  escaped  capture,  had  he  coetinued 
'  bis  voyage;  in  consequence  of  which,  and  by  the  advke  of 
his  supercargo,  he  thought  it  for  the  benefit  of  all  concerned 
to  remain  at  St.  Thomas\  seU  the  cargo,  and  taie  a  return 
oncy  on  freight^  to  Norfolk;  that  he  accordingly  did  so,  and 
left  St.  Thomases  on  the  11th  December ^  and  arrived  at  AV- 
folk  on  the  30ih  of  the  same  month,  without  touching  at  any 
port  or  place  in  the  West  Indies  other  than  St.  Thomas' 9i  that 
the  risk  on  a  voyage  to  St.  Thomases  being  considerably  ksa 
than  on  one  to  CurrafoOy  the  rate  of  insurance  was  of  course 
less,  and  could  have  been  effected  at  10  per  cent*  on  the  out- 
ward voyage,  and  at  the  same  rate  on  the  return;  so  that 
the  putting  into  SK  Thomases  was  a  benefit  to  ilie  insurersi 
whose  risk  was  thereby  considerably  diminished.  The 
plaintiff  did  not  claim  any  thing  on  account  of  that  differ- 
ence of  risk,  but  conceived  himself,  within  the  express  terms 
of  the  policy,  entitled  to  a  return  of  10  ficr  cent*  on  the  in- 
surance, (which  would  amount  to  1,000  dollars,)  and  to  a  far- 
ther deduction  of  premium  on  the  return  cargo,  as  no  return 
cargo  was  taken  on  boards  and  no  risk  incurred;  (this  at  13 
1-2  per  cent,  on  the  said  cargo  amounts  to  825  dolbrs;)  that, 
on  t'^e  return  of  said  schooner,  it  appeared  the  Captain  had 
neglected  to  make  any  protest  at  St.  Thomas^  or  immediately 
on  his  arrival  in  this  Cfuntry ;  and,  as  it  was  deemed  neces* 
sary,yi>r  obtaining  the  return  premium^  that  such pr oof  ^o\x\A 
first  be  presented  to  The  Marine  Insurance  Company  of 
Alexandria^  the  Captain  was  written  to  at  Norfolk^  and  re- 
quested to  make  out  a  protest  stating  his  reasons  for  going 
into  St.  Thomases;  which  was  accordingly  done;  as  would 
appear  by  his  protest  annexed  to  and  made  part  of  this  Ulh^ 
Wiliiam  Hartshorne^  President  of  The  Marine  Insurance 
Company  y  anstveredy  for  and  in  behalf  of  the  said  company; 

^^^.^^         averring  the  true  intent  and  meaning  of  the  policies  to  have 

e--"'^         been  to  insure  from  Norfolk  to  Currafooy  with  liberty,  qfier 

arrival  at  Currafoa^  to  go  to  any  other  island  in  the  West 
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jMSvw,  or'  any  one  port  on  the  Spanish  Main^  tod  at  and  ^^^g^*^*^ 
from  thence  to  Richmond i  that  so  the  contract,  though  a  s^-s^^^^/ 
little  vaguely  expressed,  was  to  be  understood  among  mer»  ^•^  1m.  Oo. 
cantik  men;  that  the  going  to  St*  Thomas\  without  ever  Stfci. 
going  to  Currafoa^  was  dicrcfore  a  deviation  from  the  voy- 
age, and  a  breach  of  the  contract  on  the  part  of  the  insured; 
on  account  of  which  there  was,  by  the  terms  of  the  policies, 
to  he  no  return  cf  premium.  **  The  defendant  did  not  ad- 
mit ^at  the  said  schooner  while  on  her  direct  course  to 
Currefoa  was  chased  by  an  armed  vessel,  so  as  to  make  it 
necessary  or  prudent  to  put  into  the  island  of  St.  llH>mas^ 
or  to  excuse  the  said  schooner  from  proceeding  to  Currapoa; 
or  that  any  other  sufficient  cause  for  the  deviation  from 
Currofoa  did  exist.  If  any  such  sufficient  cause  existed, 
the  usage  of  trade,  for  the  purpose  of  obviatingyr(7tdSr,  re- 
quired that  the  same  should  have  been  stated  in  a  regular 
protest  at  St.  Thomases  immediately  after  the  arrival  of  the 
vessel  there.  And  tke  said  protest  should  have  been  sub- 
scribed by  the  master  ano^mate,  or  master  and  some  of  the 
seamen,  and  duly  sworn  or  affirmed  to.  Such  an  instru- 
ment would  have  been  entitled  to  credit;  but  the  protest  pro- 
duced was  not  entitled  to  any ;  having  been  made  at  Nor* 
foiiy  and  at  a  considerable  distance  of  time  after  the  alleged 
cause  of  deviation  had  happened.*'  Neither  did  **  the  defend- 
ant admit  that  the  said  vessel  returned  empty  from  St.  Tho* 
mas^s;  but  saith  she  brought,  in  money ^  592  dollars ;  so  that 
a  deduction  of  the  premium  upon  the  whole  sum  home^  (viau 
6,000  dollars,)  cannot,  upon  any  principle,  be  correct.'* 

The  protest  exhibited  was  the  only  document  (except  the 
two  policies)  filed  in  the  cause ;  no  depositions  being  taken. 
In  that  instrument,  the  captain  sets  forth  the  circumstances 
which  induced  him  to  put  into  St.  Thomas^Sy  much  in  the 
same  manner  as  alleged  in  the  bill;  but  does  not  say  whether 
any  return  cargo  was  taken  on  board  at  that  place ;  though 
he  mentions  that  it  was  his  intention^  when  he  went  thither, 
♦*  to  taAcy  on  freight^  a  cargo  for  the  port  ^Noefolk."  He 
farther  says  that  he  sailed  from  •S'^  Thomas\  and  arrived 
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^cTOBiB,   at  Norfolk;  but  says  nothbg  about  returning  to  Ricti- 
%^^>r^^/   MOND,  at  which  place,  according  to  the  policies,  the  voyage 
Mar.  Ins.  Co.  was  to  be  ended. 

Siras.  The  cause  was  heard  on  the  8th  of  March^  1804,  and 

""■""*"""  the  late  Chancellor  was  of  opinion  that  the  true  construc- 
tion of  the  policies  was  that  the  schooner  Sophia^  and  goods 
and  merchandise  lad^  or  to  be  laden  on  board  of  it,  were 
insured  in  a  contemplated  voyage  from  Norfolk  to  Currafoa^ 
or  some  other  island  in  the  West  Indies^  and  any  port  on 
the  Spanish  Main  and  back  again;  that  therefore  the  diver- 
sion to  St.  Thomases  was  no  deviation  from  the  voyage* 
He  was  also  of  opinion  that  the  phrase  ^^  goods  and  mer* 
chandise  laden  or  to  be  laden^^  was  to  be  construed  as  ap« 
plying  to  a  return  cargo  ,•  and  that,  as  no  return  cargo  was 
taken  on  boards  there  ought  to  be  a  deduction  of  premium 
on  that  account.  He  therefore  made  the  injunction  perpe- 
tual; except  as  to  the  1-2  per  cent,  which  the  company,  by  a 
clause  in  each  policy,  was  authorized  to  retain:  from  which 
decree  the  defendants  appealed. 

Call  and  Williams^  for  the  appellants^  relied  on  two  points; 
1.  That  the  vessel  was  bound  to  go  to  Currafoa,  before 
she  was  authorized  to  go  to  any  other  island  in  the  West 
Indies.  Without  this  construction,  that  part  of  the  policy 
which  mentions  a  second  port  (after  going  to  Currafod) 
would  be  senseless.  The  general  course  of  decision  is 
tbat^  where  several  ports  are  mentioned  to  which  the  ves- 
sel may  go,  but  the  order  in  which  to  take  them  is  not  pre* 
scribed^  their  geographical  position  furnishes  the  rule ;  but, 
where  vl  particular  order  is  prescribed  m  the  policy,  it  must 
{aSBeatmi    be  pursued, (fl) 

Terin^Nep.  2.  The  protest  of  the  master,  even  if  made  at  St.  Tho* 
on/zw.pTsgs,  ^^*'*  immediately  on  his  arrival,  would  not  have  been  evi- 
a)  Seiuit  T.  ^^^^^f(J^)  ^^^  person  who  made  it  being  living.  But  if  any 
Por^,  7  credit  should  be  given  to  any  protest,  none  is  due  to  the 
158.   JUarth,  protest  in  this  case,  which  was  not  recent;  nor  immediate^ 

6lS. 
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but  since  this  controversy  began.     Even  the  deposition  of  ^^'^i*""* 
the  master,  taken  ex  parte^  would  not  be  evidence.  v^^y^^^ 

Mar  Ins.  (^ 

▼. 

Wickhaniy  contra.     The  vessel's  going  to  Su    Thomases       ^^"^ 
was  no  deviation.     The  contract  did  not  require  that  she 
should  go  to  Currafoa  firnt;  and,  thai  being  silent,  she  had 
a  right  to  touch  at  Su    ThomoiPs^  which  is  in  the  direct 
route  to  Currafoa.     But,  indeed,  she  was  not  bound  to  go 
to  Currafoa  at  all ;  and,  upon  failing  to  do  so,  might  claim  a 
return  of  the  premium.     There  are  different  opinions,  whe- 
ther the  insured  has  a  right  not  to  proceed  on  the  voyage: 
but  the  law  is  laid  down  that  he  has  such  right;  and,  in  case 
he  chooses  to  exert  it,  the  premium  ought  to  be  returned ; 
for  risk  is  the  essence  of  the  contract  ;(ei)  and  it  is  not  ne-  (a)  JlfortMt 
cessary  to  stipulate  for  a' return  of  premium,  where  ex  asquo  *^^»  ^**' 
et  bono  it  ought  to  be  returntd,(^)  (6)  MarthaO, 

As  to  the  evidence.     The  protest  was  read  at  the  hearing,  Bwt.    1237' 
and  not  excepted  to.     If  an  objection  had  been  made,  we  Snva^  ^ 
might  have  regularly  taken  the  deposition  of  the  captain* 
The  protest,  therefore,  ought  to  be  received.     But  if  it  be 
not  evidence,  the  only  effect  should  be  to  open  the  cause, 
and  give  the  parties  leave  to  take  their  testimony  again.  As 
the  case  now  stands,  rejecting  the  protest,  there  is  no  proof 
of  the  deviation;  for  the  policies  prove  nothing ;(c)    and  (c)  ManhalC 
then  there  is  nothing  to  prevent  a  retiun  of  premium. 

Argument  in  reply*  The  principle,  that,  where  there  is 
no  stipulation  to  the  contrary,  and  the  risk  is  not  run,  the 
premium  shall  be  returned,  does  not  apply  to  this  case :  for 
here  the  stipulation  is  express^  that,  in  case  of  deviation, 
there  should  be  no  return  of  premium. 

The  plaintiff  sta  tes  in  his  bill  that  he  went  to  St.  ThO' 
tnas'*s  from  necessity.  The  answer  admits  that  he  went  there 
but  denies  the  necessity.  I'he  plaintiff  then  must^r^^  it: 
the  burden  of  proof  does  not  lie  on  ^z  defendants.  The  evi- 
dence on  the  part  of  the  phuntiff  being  altogether  illegal^  it 
was  not  necessary  for  us  to  make  an. objection  in  the  Court 
below  :  for  the  rule  is  that,  where  a  party  means  to  object 
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o«ToBtm,  to  a  puper  which  on  the  face  of  it  of  peon  to  be  etidence^ 
s^^>rs^^    he  must  %kew  his  objectioo:  but  that  is  not  necessary  as  t» 
Mar.  Iu8.  Co.  a  paper  which,  on  its  face^  is  no  evidence,     Mr.  Wickham^M 
Strat.       position  that  the  cause  bhould  be  sent  back,  and  leave  given 
~~~"'"~   to  the  parties  to  take  new  testimony,  would  produce  an  end- 
less circle  of  litigation.  Where  the  parties  are  prepared  and 
go  to  trial,  this  Court  must  take  the  record  as  it  stands,  and, 
if  no  evidence  appears  in  support  of  the  decree,  it  must  be 
reversed. 

Friday^  October  26.  l*he  Judges  Fleming  and  Txtckee 
(Judge  RoAHE  not  sitting  in  the  cause)  pronounced  thci^ 
opinions* 

Judge  Tucker.  This  was  a  bill  brought  by  the  appellee 
Strasy  for  a  return  of  premium  on  the  schooner  Sophia  and 
her  cargo  ^^  at  and  from  Norfolk  to  CurrafoOy  with  Uber^  of 
going  to  any  other  island  in  the  IVest  Indies^  or  any  one  port 
on  the  Spanish  Main^  and*at  and  from  thence  back  to  Rich^ 
mond.^'^ 

The  bill  suggests  that  the  schooner,  while  on  her  direct 
course  to  Currafoa  was  chased  by  an  armed  vessel,  which 
overtaking  her  fast,  the  Captain,  to  escape  being  captured^ 
put  into  the  island  of  St.  Thomas^  then  not  far  to  the  lee- 
ward, where  he  arrived  in  safety ;  that  he  was  deterred  from 
proceeding  to  Currafoa  from  information  that  the  way  thither 
was  greatly  infested  with  privateers,  so  as  to  render  it  almost 
impossible  to  escape  capture.  He  therefore  sold  his  cargo  at 
St.  Thomait\  and  took  a  return  cargo  on  freight  to  Norfolk^ 
where,  he  arrived  on  the  30th  of  December^  1799,  without 
touching  at  any  port  or  place  in  the  West  Indies^  other  than 
St»  Thomases.  Inhere  was  a  condition  in  the  policy  for  aretium 
of  premium  in  case  the  Sophia  should  not  proceed  to  a  second 
port ;  and  also  for  a  further  return  if  the  property  (the  car- 
go) should  return  in  the  vessel,  and  no  loss  should  happen. 

The  policies  contain  two  other  material  clauses  ;  **  first, 
that  it  shall  and  may  be  lawful  for  the  said  vessel  in  her 
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vovagc  to  proceed  and  sail  to,  touchy  and  stay  at  any  port  or  ^•'[g  •"*» 
places,  if  thereunto  obliged  by  stress  of  weather,  or  other    ^^r>r's^ 
unavoidabk  accident^  without  prejudice  to  that  insurance/'  Mar  las.  Co. 
Secondly ;  •*  it  was  mutually  agreed  by  the  parties  that  no       Stra». 
part  of  the  premium  should  be  returned^  or  abatedy  on  ac-  "— ^"•"^ 
count  of  any  deviation  which  shall  be  made  by  the  owner, 
or  their  factors,  from  the  present  voyage.'* 

The  sole  question  then  is,  was,  or  was  not,  the  going  into 
St.  Thonuul^s  a  deviation  I 

If  the  case  stated  in  the  bill  be  made  out,  there  is  no 
ground  to  call  it  a  deviation ;  the  first  recited  clause  in  the 
policy  expressly  providing,  that  if  thereunto  obliged  by 
stress  of  weather,  or  other  unavoidable  accident,  she  might 
lawfully  go  into  *$"/.  Thomai^s  (or  twenty  other  diflfv-rent 
places,  under  the  like  circumstances)  to  avoid  the  danger.((i)  (a)  .^  Mar- 
The  case  is  expressly  withm  the  terms  of  the  policy.  ,     ranee,  4<i9. 

But  what  i8the^<70/*of  this  ^n^^r,  and;zecr^W/y?  N^^  wance'aos^ 
the  complainant's  bill  surely !  So  much  of  it  as  relates  to 
this  necessity  is  expressly  denied  by  the  answer.  I'here 
remains  then  no  shadow  of  proof  of  such  necessity  but  a  pa- 
per purporting  to  be  the  copy  of  the  Captain's  protest,  made 
In  Norfolk  (jmt  St.  Thomas%  nor  corroborated  by  the  oaths 
of  his  mate  and  seamen^  as  is  usual  when  a  vessel  is  forced 
out  of  her  course  into  a  diflferent  port)  on  the  5th  day  of 
February y  1800,  near  ^ix  weeks  after  his  arrival  in  Norfolk. 
Whatever  may  be  the  effect  of  a  protest  taken  in  a  foreign 
country,  to  which  not  only  the  master  but  the  mate  and  ma« 
riners  of  the  vessel  may  make  oath  immediately  after  their 
arrival  in  a  port  into  which  they  have  been  driven  by  stress 
of  weather,  or  by  an  enemy,  according  to  the  ordinary 
usage  in  such  cases,  (on  which  I  mean  not  to  give  any  opi* 
nion,)  such  a  protest  as  this,  taken  at  so  remote  a  period  of 
time,  and  in  a  different  port  and  country  from  that  where 
the  vessel  first  arrived,  after  the  insurance  upon  her  could 
operate,  appears  to  me  to  be  entided  to  no  more  respect  as 
evidence^  in  a  case  of  this  nature,  than  any  other  voluntary  affi- 
davit, made  by  a  person  respecting  any  controversy  which 
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OcToiEE,   had  happened,  or  might  happen,  between  any  persons  what- 
v^^v^^/    soever.     Therefore,  without  relying  on  the  decision  in  the 
Mar.  Ins.  Oo.  case  of  Semt  V.  Porter^  7  T.  Rep.  158.  I  am  decidedly 
Strat.       of  Opinion  that  this  protest  is  no  evidence  at  all  in  the  pre* 
""""""""^  sent  case.     The  consequence  is,  that  the  complainant  has 
failed  to  prove  his  case  to  have  been  such  as  to  entitle  him 
to  the  benefit  of  that  clause  of  the  policy  which  would  have 
justified  his  sailing  intOy  and  staying  at^  St.  Thomas* s^  if  the 
facts  stated  in  his  bill  had  been  supported  by  proper  testi- 
mony.    The  case,  therefore,  falls  under  the  last  clause  of 
the  policy  before  recited,  by  which  it  was  agreed  that  no 
part  of  the  premium  should  be  returned  or  abated  on   ac« 
count  of  any  deviation  which  should  be  made  by  the  owners, 
or  their  factors,  from  the  intended  voyage  ;  unless  the  de- 
scription of  the  intended  voyage  contained  in  these  words 
of  the  policy,  viz.  "  at  and  from  Norfolk  to  Currafoa^  with 
liberty  of  going  to  any  other  island  in  the  West  Indies^  or 
any   one  port  on  the  Spanish  Matn^    and  at  and  from 
THENCE  back   to   Richmond^^  will  apply   to  the    voyage 
which  has  been  performed. 

Mr.  Wickham^  for  the  appellant,  contended  that  the  true 
intent  and  meaning  of  the  policy  was,  that  the  schooner 
might  lawfully  go  to  any  two  ports  in  the  West  Indies ^  of 
which  Curracoa  must  be  one;  but  that  she  was  not  bound 
to  go  FIRST  to  CuRRAfOA,  but  might  go  first  to  any  other 
port  in  the  course  of  the  voyage  to  Currafoa^  and  then  pro- 
ceed to  Currafoa^  from  whence  she  was  in  that  case  to  re- 
turn back  to  Richmond.  But  the  words  of  the  policy  do 
not  admit  of  that  construction ;  for  the  word  thence  re- 
fers to  the  lasi-mentioned  description  contained'  in  the  po- 
licy, viz.  any  other  island  in  the  West  Indies^  or  any  one 
port  on  the  Spanish  Main^  and  at  and  from  thence  (f.  e. 
such  last.mentioned  island  or  port  on  the  Spanish  Main) 
BACK  to  Richmond.  The  sense  is  so  clear  that  I  am  some- 
what surprised  that  so  much  stress  was  laid  upon  that 
point.  The  Sophia  did  not  then  proceed  upon  the  voyage 
described  in  the  policy.     This  was  a  dcviationi   bv  which 
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|8  meant  a  voluntary  departure^  without  any  necessity,  from   ^^L^,"** ' 
the  usual   course  of  the  voyage  insured. (cr)  .  From  the    ni^->^"s*/ 
moment  this  happens  the  voyage  is  changed,  the  contract  ^***  *"*'  ^^' 
(of  risk)  is  determined;  the  insurer  being  discharged  from       ^^^^ 
all  subsequent  responsibility ;  yet  he  is  entitled  to  retain  the  (a^  MarshaU 
whole  premium;   for  the  effect  of  a  deviation  is  not  to  ^f"5(J^^^* 
vitiate  or  avoid  the  policy,  but  to  determine  the.  risk   from  ^**     ' 
the  time  of  the  deviation.     The  proper  course  of  the  voy- 
age being  once  interrupted  cannot  be  resumed  in  the  eyes 
of  the  law.     The  shormess  of  the  tiipe,  or  of  the  distance, 
of  a  deviation  makes  no  difference  as  to  its  effect  on  the 
contract.     Whether  it  be  for  one  hour,  or  a  month  ;  or  for 
one  mik,  or  one  hundred,  the  consequence  is  the  sameXh)  WJ^^'haO, 

^  ^  ^  md.  392,  393, 

The  true  reason  Tas  it  b  said)  why  a  deviation  dischartres  ^^   Park^ 

,      .  .  ,      .  f    1         .  ,     .  ,  ,      *«<i  Ii04. 29«. 

me  insurance,  is  not  the  increase  or  the  risk,  but,  that  the 

party  contracting  has  voluntarily  substituted  another  voyage 

for  that  which  was  insured.(c)     So,  here,  the  Sophia,  bv  (O.-^'w-tAoi^ 
,--  rtrJi  %     ,  .  **'^*  394. 401, 

returning  back  from  or.  Thomases  (supposmg  her  going  Pork^  S94. 
into  (hat  port  was  matter  of  necessity  to  avoid  capture,  and 
Aerefore  justifiable)  to  Virginia^  instead  of  proceeding  to 
Currapoaj  substituted  another  voyage  from  that  which  was 
^sured,  which  vitiated  the  policy  from  that  time*  So  that 
the  underwriters  were  not  only  discharged  from  all  future 
liability,  or  risk  upon  the  policy,  but,  abo,  from  the  condi* 
tion  of  an  abatement,  or  return  of  premium  on  any  account 
whatsoever* 

But  thb  is  not  the  only  deviation  that  the  Sophia  made 
from  the  intended  voyage,  if  the  charges  in  the  bill  be  evi- 
dence against  the  complainant,  or  the  captain's  affidavit,  or 
protestj  as  it  is  called,  be  admissible  evidence  in  this  cause. 
The  voyage  intended  and  insured  against  was  from  Norfolk 
to  Currafoa^  &c.  and  back  to  Richmond.  ^But,  instead  of 
returning  back  to  Richmond^  the  Sophia  took  in  a  freight 
at  St.  Thomases  for  Norfolk,  and  there  discharged  her 
cargo.  It  does  not  appear  she  ever  did  return  to  Rich' 
mond:  if  she  did,  the  taking  ia  a  freight,  and.  going  into 
Norfolk  to  discharge  it,  was  such  a  deviation,  as,  from  that 
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/  ^^'''i**"**  time^  (if  nothing  which  happened  before  had  done  so,)  dis- 
\,^-v^^/   charged  the  policy,  by  substituting  an  entirely  different   re^ 

Mir.  Ins  Co.  f^ffi  voyage  from  that  insured.  The  cases  of  Fax  y.  Blacky 
StTM.        TowTMon  V,  Guyorij  and  Elliott  v.  Wilson^  cited  Marshall^ 

'  '"  ■"''  /*W.  3^4.  and  Park^  ibid.  295. ;  and  that  of  Beatson  v.  Ha- 
worthy  cited  ibid.  396.  and  298.  and  reported  in  6  T.  R. 
531.;  with  the  case  of  Clason  v.  Simmondsy  there  cited  by 
Judge  Lawrence,  all  going  to  the  same  point,  are  con- 
clusive in  my  opinion  to  shew  that  the  taking  in  a  freight 
for  Norfolk^  instead  of  Richmond^  was  the  substitution  of  a 
different  voyage  from  that  insured  against,  and  a  voluntary 
abandonment  of  the  terms  and  condition  of  the  policy.  I 
am  therefore  of  opinion,  that  Mr.  Stras  was  not  entitled 
to  any  return  of  premium;  but  that  his  bill  ought  to  have 
been  dismissed:  consequently,  that  the  decree  be  reversed, 
and  the  bill  now  dismissed. 

Judge  Fleming.  It  is  a  sound  general  principle  that 
wht  ever  comes  into  a  Court  of  Equity  to  ask  relief  against 
any  part  of  his  contract,  ought  to  shew  by  the  clearest  evi- 
dence that  he  has  done  every  thing  on  his  part  to  entide  him 
to  such  relief. 

There  can  be  no  doubt  but  the  Sophid*s  having  put  into 
the  port  of  *S'^  Thomas's^  before  she  arrived  at  CurrafoOj 
the  first  destined  port  of  her  voyage,  was  a  deviation  from 
her  course;  which  would  have  been  justified,  had  there 
been  legal  evidence  that  it  was  to  avoid  capture  by  an  ene- 
my, as  alleged  by  the  appellee ;  but,  there  being  no  such 
evidence,  or  of  any  other  justifiable  cause,  proved,  or  even 
alleged,  the  deviation  must  have  the  same  effect  upon  the 
insurance  as  if  she  voluntarily  had  gone  a  hundred  leagues 
out  of  her  dirept  or  usual  course.  The  consequences  of 
such  deviation,  and  the  authorities  on  which  they  are 
founded,  have  been  so  fully  stated  by  Judge  Tugkxr,  that 
I  shall  onty  add  my  concurrence  in  the  opinion  that  th^ 
decree  be  reversed,  and  the  bill  dismissed  with  costs. 
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Yancey  against  Hopkms«  o^kSJfJSl 

LUND  HOPKINS  of  the  Comity  of  Powhatan^  on  the  ,.J;J^i*'''lh; 

first  oiMarch^  1799,  filed  his  bill  in  the  late  High  Court  of  ^<>'?™'»***^"«'' 

,  '  ^  of  the  revenue 

Chancery,  against  Robert  Tancey  and  Richard  Faris;  setting  to   a   #r«>nj 

forth  that "  Joseph  HopkitiSy  father  of  the  plaintiff,  was  in  his  Ey7hc  Sheriff 

life->t}me  seised  in  fee  of  a  tract  of  land  in  the  County  of  ^^j  ^  £^ 

LouisOy  containing  by  estimation  400  acres,  and,  being  so  2^"*©^  *^ 

seised,  departed  this  life  in  the  year  1780,  having  first  made  ^^^  ^.^,* 

bis  last  will,  by  virtue  of  which  the  plaintiff  became  entitled  •eemt  that  the 

,  ' '         .  .     proper  resort 

in  fee  to  the  whole  of  the  said  land,  after  deducting  his  of  the  rightful 
Another's  dower;  that,  while  the  plaintiff  was  an  infant,  (but  lief  b  to  n. 
in  what  year  he  could  not  ascertain,)  the  defendant  Robert  2r°'*by'*  wluS 
Tancey  ^3,  Deputy  Sheriff  of  the  County  o(  Louisa,  pretending  ^*  ^^^^ 
that  taxes  were  due  on  the  plaintiff's  part  of  the  said  land,  *»d  »  release, 

*  *  or    recf)QTe3r« 

affected  to  expose  the  same  to  public  auction,  to  raise  the  anee  of   tho 
f  «  land  decreed, 

amount  of  those  taxes;  that  no  such  taxes  were  due;  or,  if 

any,  not  more  than  3/*  or  4/. ;  that  no  notice  was  given  of  the  thority  \ivea 

time  and  place  of  sale;  or,  if  any  was  given,  it  did  not  de-  oSiwr,i^cre^ 

6cribe  to  Ti;/i^m  the  land  belonged;  that  no  persons  were  pre-  '>y.ih«««t«tei 

tent^  except  Robert  Tancey  himself,  and  two  other  persons,  oiher  persona 

(neither  of  whom  bade,)  when  the  plaintiff's  part  aforesaid,  feited  or  lest* 

being  worth  from  four  to  six  dollars  per  acrcy  was  struck  out,  Uf  pursued  *ia 

by  the  said  Tancey^s  direction,  to  himseify  at  the  price  of  4/,  ^n"2c.    "^ 

or  some  other  equally  trifling;  that  he  not  only  acted  frau*     3  Thek  d 

Julentiuj  but  never  was  authorized  in  his  conduct  by  the  f^^^Jn/am 
,  .  heing,  by  mif- 

High  Sheriff  whose  Deputy  he  was ;  that,  combining  with  take,  listed  by 
the  defendant  Farisy  he  had  pretended  to  sell  the  said  land  sionerof  r^l 
to  the  said  Faris;  that  both  of  them  knew  that  the  plaintiff  J^kj^'^ISI 
was  an  infant  at  the  time  of  the  sale  bj-  auction,  and  did  not  ^^^J^[^ 
exceed  twenty-six  years  of  age  on  the  23d  day  of  November^  "'*«'?»  ^«*  ^««- 

esj  in  jJ6cen' 
ber^  1786;  lie- 
ing  bought  by  the  Deputy  Shenir,  who  sold  it;  conveyed  to  him  by  the  Hi|h  Sheriff  in  Fe* 
hruary,  1795;  and  aftervirards  aotd  by  the  Deputy  Sheriff;  the  right  of  the  infant  vas  estap 
bKshcd  against  the  last  purchaser;  (wA^  bought  mtk  full  notice  of  all  the  eircumatanceti)  not- 
'wiibstanding  the  suit  was  not  brought  until  iixyeart  after  the  pUliitiffattaiAed  his  ftttt  age. 


42©  Supreme  Court  of  Appeals. 

^^Tsio*"'  ^'^^®»  *^'  ^  plaintiff,  in  the  year  1785,  had  removed  froiti 
Louisa  to  the  City  of  Richmond;  diat  no  application  was 
ever  made  to  his  guardicm^  Anthony  Hoyden^  for  any  taxes 
due  from  him ;  that  he  had  never  returned  to  live  in  Louisa; 
that  Farts  vfzs  well  acquainted  with  all  the  circumstances  of 
the  said  sale  at  auction ;  he  living,  at  the  time,  on  that  part 
allotted  to  the  plaintiff's  mother  for  dower;  that  there  was 
sufficient  personal  property  on  the  said  land  to  satisfy  any 
taxes  due  thereon ;  that  the  said  Faris  had  paid  httle  or  no 
rtioney  for  the  purchase  made  by  him  of  the  said  Tanceyj 
and  that  they  both  had  derived  considerable  profits,  having 
been  in  possession  of  the  land  ever  since  the  auction  afore- 
said.** 

The  bill  therefore  prayed  "  a  ^^r/ec^  answer,  from  both 
the  defendants,  as  to  the  premises;  that  all  official  or  other 
writings,  whether  deeds  or  obligations,  which  had  passed 
betvveeii  them  concerning  the  said  land  should  be  directed  to 
be  cancelled;  that  they  should  be  decreed  to  surrender  to  the 
plaintiff  possession  of  the  land,  and  account  with  him  for  aH 
rents  and  profits  arising  therefrom;  or  that  he  might  receive 
any  other  or  further  relief  more  agreeable  to  equity,^ 

The  separate  answer  of  Robert  Tancey  admitted  '*  that  he 
sold  a  part  of  the  tract  of  land  mentioned  in  the  bill  for  the 
taxes  due  thereon  for  the  years  1784  and  1785;  but  averred 
that  he  was  fully  authorized  so  to  do  both  by  law,  and  by  his 
principal  the  High  Sheriff;  that  he  this  defendant  had  paid 
the  taxes  of  said  land  into  the  treasury,  or  that  there  was  a 
judgment  against  his  principal,  he  does  not  now  recollect 
which,  but  inclines  to  believe  the  latter;  that  there  was  no 
property  that  this  defendant  knew  of  6n  said  land,  of  the 
estate  of  Hopkins^  whereof  the  taxes  could  be  made;  and,  as 
the  law  then  stood,  thfu'e  was  no  other  alternative  but  to  sell 
a  part  of  the  land  for  the  taxes  due ;  that  the  quantity  of 
non*resident  lands  in  the  County  of  Louisa  is  very  conside- 
table ;  that,  at  the  rate  of  taxation  on  lands  at  that  time,  the 
amount  thereof,  being  unpaid,  would  have  completely  ruined 
this  defendant,  who  was  then  just  beginning  to  act  for  bin&- 
$ 
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tfdf ;  that  the  land  was  sold  in  the  name  of  Elizabeth  Hop-  ^Ij^jq*** 
kins;  that,  in  that  name^  it  was  charged  by  the  Commissioners    s^^v^^ 
0fthe  land  tax^  who  by  law  make  out  the  book  for  the  She-      Y»n««y 
riff;  that  there  was  no  land  charged  to  Joseph  Hopkins,  or    Hopkin*. 
Lund  Hopkins  ;  that,  by  the  will  of  Joseph  Hopkins^  then  — '"•"■"^" 
deceased,  this  land  was  left  to  his  wife  Elizabeth  Hopkins^^ 
who^  at  the  time  the  assessment  was  made,  occupied  and 
possessed  the  same;  conaequently,  the  land  was  charged  in 
the  proper  person's  name ;  at  all  events,  the  land  owed  taxes 
to  the  Commonwealth,  and  it  was  .the  duty  of  the  owner  t9 
eome  to  the  Sheriff*  and  pay  it.^ 

Thb  defendant  further  said,  that  ^  the  land  was  advertised 
four  weeks  m  the  Virginia  Gazette^  according  to  law;  najr, 
that  it  had  been  twice  advertised ;  that,  on  the  last  day,  no 
person  coming  to  pay  the  taxes,  and  this  defendant  knowing 
not  to  whom  to  apply,  the  said  Elizabeth  Hopkins  having 
intermarried,  and  gone  off,  God  knows  where,  the  land  was 
exposed  to  sale,  and  sold  on  one  month^s  credit  at  the  most 
noted  place  on  the  premises;  that  there  were  several  persons 
present,  either  of  whom  this  defendant  believes  could  have 
purchased  if  they  chose;  that  he  did  not  wbh  to  buy  him- 
self, and  requested  the  bystanders  to  bid;  none  of  whom 
making  a  bid,  it  was,  after  crying  a  considerable  time, 
knocked  out  on  this  defendant  at  his  bid;  that  he  then  gave 
nodce  that  he  would  give  up  his  purchase^  if  the  executor  of 
Hopkins^  one  Anthony  Hayden^  vwuld  come  and  pay  up  the 
taxes  and  expenses  of  selling  the  lanckin  a  short  time;  that 
he  believes  that  said  Hayden  was  advised  thtreof,  for  thai 
he  made  application  some  time  after  (this  defendant  thinks 
about  six  or  eight  months)  to  know  if  the  land  would  then 
be  given  up  if  the  taxes  were  paid;  that  this  defendant  then,  ' 
offered  to  give  up  the  same  if  he,  Hoyden^  would  repay  him 
what  he  had  advanced,  and  his  expenses,  Sec;  that  Hayden 
said  he  had  no  estate  of  Hopkins  in  his  hands,  but  would  ti7 
t»  settle  it  speedily;  but  so  it  is  that  this  defendant  has  not 

*J^ot€.  This  allepiticm  in  the  ansver  was  plainlj  incorreet;  the  iMdheiif 
doited  im  ttie  wiU  to  hmd  MopHru  only. 
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^xrn^^  rtceived  oae  single  pcnoy,  nor  hm  iaid  Hoyden 


cated  with  him  about  the  Imi  Mocei  nor  has  a»]r other  fta> 
Yanee/     too:"  that,  after  waitipg  several  years,  ^^  and  having  the  aii» 
HopkiM.    nual  taxes  to  pay  thereon,  this  defendant  had  a  deed  madr 
"""^"^^"^  IQ  him  by  the  High  Sheriff  therefor,  and,  to  iodenuufy  htoiF* 
self  for  the  original  purchase,  and  the  taxes  which  be  had 
paid  for  about  fourteen  y  ettts^  sold  the  same  to  the  other  de- 
fendant.'' 

This  defendant  insisted  ^*  that  the  lands  of  infartts  were 
ii6t  exempt  from  the  payment  of  those  taxes  mere  Saan  any 
other  person;  there  being  no  firovuion  in  their  fasKxur  m  tbi 
law  as  it  then  stoodi^  that  from  an  acknowledgment  in  the 
bill  it  appeared  ^  that  the  complainant  had  been  of  age  more 
than  9i9c  years  in  November^  1798;  xvhich  is  doubk  the  time 
the  laWf  as  it  now  stands,  alkws  infants  to  pay  the  arrears^ 
taxes;  yet,  during  all  thb  time,  the  complainant  had  not  a|^ 
plied  to  this  defendant  to  repay  him  the  taxes  which  he  had 
paid  on  said  land:  if  an  application  of  this  nature  bad  been 
made  even  three  years  ago,  this  defendant  is  confident  that  he 
would  have  given  up  the  land  upon  the  payment  of  the  taxes, 
tec;  that  this  defendant  did  not  have  a  deed  executed  un- 
til the  year  1795;  one  reason  for  which  was,  that  he  did  not 
wish  to  hold  the  land  ;  but,  in  all  this  time,  no  person  coming^ 
to  repay  him  what  be  had  actually  advanced,  he  then  deter- 
mined to  have  a  deed  therefor."  He  farther  denied  having, 
received  any  profit  or  emolument  whatever  from  the  said 
land,  except  the  money  arising  from  the  sale  thereof;  aver- 
ring that  he  always  considered  the  land  as  poor,  and  of  little 
value,  and  the  rent  no  object;  ^  the  plantation  which  was  oa 
it  being  old  field,  and  no  improvements  to  accommodate  a 
family.'^ 

The  defendant  Richard  Farts  in  his  answer  averred 
**  that  he  conceived  himself  a  fair  and  bqna  fide  purchaser;*' 
th(n  he  was  present  at  the  sale  by  auction^  relative  to  which, 
and  to  Tancey^s  declaration  that  he  would  give  up  the  land, 
on  receiving  the  taxes,  &c«  he  mentioned  the  circumstances 
nearly  according  to  2(nicf^'^  own  statement;  **that  there 
was  no  property  of  the  complainant^  or  of  the  estate  of  yo^ 
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0eph  Hopkins^  deceased^  on  said  land,  at  the  time  of  die  Octobh, 

sale,  not  iqt  some  considerable  time  before,  whereof  the 

taxes  could  be  made ;  that  Anthony  Eayden  lived  out  of  the 

County  of  Louisa f  that  this  defendant  is  weU  assured  that 

the  said  Hayden  knew  of  the  taxes  being  due;   that  the 

land  had  not  been  occupied  by  any  person  since  the  sale, 

until  the  last  year;  except  a  part  which  Anthony  Hayden 

rented  out,  and  for  which  payment  was  made  to  him,  and 

the  complainant;  that,  after  the  death  of  Joseph  HopHns^ 

JSHzabeth  Hopkins^  widow  of  said  Joseph^  resided  and  lived 

on  the  said  land,  and  held  the  ivhok  tract  as  her  own  until 

she  intermarried  with  one  Samuel  Baber;  after  rMch  she 

took  her  third  part  of  said  land/* 

A  number  of  depositions  were  taken  and  filed,  from 
which,  taken  together,  it  appeared  that  Tanceifs  account 
was  in  substance  correct,  of  the  manner  in  which  the  sale 
by  auction  was  conducted;  of  the  declaration  nuuie  by 
him  at  the  time,  and  of  the  subsequent  transactions ;  that,  at 
the  time,  and  before  the  sale  took  place,  the  said  Yaru:ey 
inquired  of  the  persons  present  what  part  of  the  land 
would  be  least  injurious  to  the  tract,  to  be  sold  off  for  the 
taxes  thereof;  that  the  east  end  was  generally  agreed  to  be 
that  part,  and,  accordingly,  the  part  sold  was  bid  off  on 
the  east  end;  that  the  land  in  question  (together  with  many 
other  tracts)  was^r^l  advertised  to  be  sold  at  Z^imi  Court- 
house on  a  Court  day ;  but  none  were  sold ;  it  being  doubtful 
whether  a  sale  at  the  Court-house  would  be  legal ;  that  Charles 
Tfancey^  sen.  one  of  the  Deputy  Sheriffs  consulted  Edmund 
Randolph^  then  Attorney-General ;  and,  upon  his  advice,  the 
sales  were  appointed  to  be  upon  the  respective  premises^  and 
accordingly  advertised  as  long  as  the  law  directed  in  Thomas 
Ificholson^s  paper,  printed  in  the  City  of  Richmond^  specify- 
ing  the  day  of  sale  of  each  tract;  (which,  as  to  ^e  tract 
in  question  was  the  19th  of  December^  178S ;)  that  the  same 
advertisement  was  set  up  at  the  Court-house,  at  Trinity 
Church,  in  the  said  County,  and  at  other  public  places;  (but 
it  did  not  appear  in  evidence  that  it  was  set  up  at  the  Church 
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6oTOBBR»   of  Fredericisville  Parish,  in  whiA  the  land  in  conirmersf 

1810. 

in  this  suit  lay;  which  Church  was  in  the  County  of  ABcm 
tnarkj  but  was  nearest  to  the  said  land,  and  waft  the  one 
that  the  EpiscopaUans  resorted  to  from  the  neighbourhood 
thereof;)  that  there  was  no  personal  property  on  the  land 
belonging  to  the  estate  of  Joseph  Hopkins^  but  there  wom 
property  of  Richard  FariSy  the  defendant^  who  then  lived  o« 
that  part  of  the  land  which  was  ailoited  to  the  widow  as 
her  dower,  having  {before  the  sale  for  taxes)  purchased  her 
dower*land  of  Samuel  Baber  or  Beaver y  her  second  hus- 
band, after  residing  for  some  time  thereon  as  a  tenant;  that, 
abtut  the  time  the  said  Farts  bought  the  land  in  dispute, 
he  was  heard  to  say  ^^  he  expected  to  be  sued  for  said  land, 
Imt  that  he  bought  it  to  spite  the  rascal^^  alluding  to  Lund 
,HopkinSy  as  a  witness  supposed. 

It  was  also  proved  by  Captain  Willtam  Hughes^  that, 
about  the  time  of  the  sale,  by  auction,  the  price  of  unimpro^ 
ved  lands  was  exceedingly  low,  and  that  sales  were  difficidt 
to  be  made;  that  lands  of  a  middling  or  lower  dass  would 
scarcely  sell  at  any  price ;  that  the  land  in  dispute  was 
,poor,  and  situated  in  the  upper  end  of  the  County,  where 
lands  were  more  unsaleable  than  lands  nearer  the  centre; 
but,  on  the  other  hand,  it  was  proved  by  Paul  Jones^  (third 
husband  of  the  widow  Hopkins^  that  there  is  a  considera- 
ble proportion  of  uncleared  land  on  the  tract  in  dispute; 
three-fourths,  if  not  more,  of  which  is  prime  tobacco  land; 
and  that  there  is  a  considerable  proportion  of  the  uncleared 
as  well  as  the  cleared  land  very  valuable  for  meadow ;  that, 
in  his  opinion,  the  whole  of  the  land  in  controversy  is 
worth  fve  dollars  at  least  per  acre;  and  that  he  knows 
of  land  adjoining  thereto,  and  by  no  means  superior  in 
quality,  that  is  now  held  up  at  forty  shillings  per  acre.** 
It  appeared  moreover  from  the  deposition  of  Charles 
Tancet/y  jun.  that  the  sales  for  taxes  were  generally  fa- 
vourable  to  the  purchasers,  owing  to  the  scarcity  of  mo- 
ney; and  the  people,  not  having  been  accustomed  to 
•uch  sales,  seemed  to  want  confidence  in  them.     It  wais 


In  the  ZSth  Year  of  the  Commonwealth.  425 

ilso  proved  that  Anthony  Hayderiy  the  executor,  lived  ia   ^^^^^^q*** 
Campbell  County  at  the  time  of  the  sale ;  and  that  the  plain- 
tiff, Lund  Hopkins^  was  then  an  infanU 

Among  the  exhibits  in  the  cause  were,  1*  The  will  of 
Joseph  Hopkins;  2.  The  deed  from  Waddy  Thomson^  late 
Sheriff  of  Louisa^  to  the  defendant,  Robert  Tancey^  for  (he 
land  in  controversy,  dated  the  19th  of  February^  1795;  3. 
A  writing  dated  September  10, 1785,  signed  (but  not  sealed) 
by  Samuel  Beaver^  obliging  him,  his  heirs,  &c.  to  make  a 
good  right,  for  his  wife's  life,  to  Richard  Far  is  ^  to  laiJ  1-3 
acres  of  land;  being  the  place  ^^  where^^  the  said  Faris 
rented  of  Samuel  Beaver^  and  likewise  the  place  whereon 
the  said  ^^ov^r  lives:"  4.  A  certificate  of  the  Clerk  of 
Louisay  proving  that  on  the  9th  of  September ^  1782,  the 
Court  appointed  Commissioners  to  lay  off  and  allot  to  £//• 
zabeth  Beaver  her  dower  in  the  estate  of  her  late  husband 
Joseph  Hopkins;  and  that,  on  the  10th  of  Aprils  1799, 
their  report  was  returned  and  ordered  to  be  recorded;  and, 
,  5.  A  certificate  of  the  auditor  of  public  accounts,  that  the 
Sheriff  of  Louisa  was  debited  with  the  revenue  and  cer- 
tificate taxes  for  the  years  1784,  and  1785,  on  a  tract  of 
land  in  said  County  containing  400  acres,  in  the  name  of 
Elizabeth  Hopkins^  and  that  judgment  was  rendered  on  be- 
half of  the  Commonwealth  against  the  said  Sheriff  for  the 
certificate  tax  of  1784* 

September^ 27^  1804,  the  Court  of  Chancery  "being  of 
opinion  that  the  sale  of  the  land  which  the  plaintiff  cl$iim« 
eth,  by  the  defendant  Robert  Tancey^  was  a  frauds  adjudged 
and  decreed  that  the  indenture  among  the  exhibits  between 
Waddy  Thomson^  of  the  one  part,  and  the  defendant  Robert 
Tanceyy  of  the  other  part,  be  cancelled,  and  that  the  other 
defendant,  who  was  privy  to  the  fraud,  and  a  particeps  crt" 
minisy  release  to  the  plaintiff  all  his,  that  defendant's,  right 
and  tide  in  and  to  the  land  aforesaid ;  and  that  the  defend- 
ants resign  to  the  plaintiff  the  possession  of  the  said  land, 
and  pay  to  him  the  profits  thereof,  since  the  sale  thereof, 
after  deducting  the  taxes  then  due  for  the  same  to  the  pub-> 
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October,  1}^;  of  which  profits  one  of  ^e  CommissioiierB  it  directed 
to  examine,  state,  settle,  and  to  the  Court  report  ao  ac* 
count ;  and  the  Court  ordereth  that  a  copy  of  this  decree 
be  recorded  in  the  County  Court  of  Louisa?'^ 
'"■"^'—^  From  which  decree  the  defendants  prayed  an  appealt. 
which  was  allowed  them* 

Nicholaa  and  BotU^  for  the  appellants. 

Peyton  Randolph  and  Eay^  for  the  appellee. 

On  the  merits  of  this  case,  all  the  points  in  controversy  are 
so  fully  discussed  in  the  ensuing  opinions  of  the  Judges, 
that  a  due  regard  to  brevity  comptk  the  reporter  not  to  in- 
sert the  arguments  of  counseL 

As  to  ih^  jurisdiction  of  the  Court,  it  was  contended  for 
the  appellants,  that  the  plaintiff  had  a  plain  remedy  at  law 
by  ejectment  for  the  land^  and  trespass  for  the  mesne  profits; 
there  being  no  proof  of  fraud;  and  the  only  ground  of  the 
relief  sought  being,  that  the  sale  was  tUegaL 

But,  on  the  other  side,  it  wsis  said,  1.  That  the  mistake 
committed  by  the  Commissioners  in  listing  the  land  to  Eliza* 
beth  Hopkinsy  the  widow,  when,  in  fact,  it  was  the  property 
of  Lund  Hopkins^  her  son,  could  be  corrected  in  a  Court  of 
Equitif  onh  ;  that  the  Sheriff  was  bound  to  sell  according  to 
their  lists;  and  thereiore  the  conveyance  from  the  High  She- 
riff to  the  Deputy  was  good  at  lawy  though  not  in  equity. 
At  any  rate,  it  was  doubtful  whether  the  plaintiff  could  have 
succeeded  in  his  action  of  ejectment,  in  opposition  to  that 
conveyance ;  and  that  was  ground  sufficient  for  a  Court  of 

{a)WeyfMvth  Equity  to  entertain  jurisdiction.(a) 

Tes  tf,  jun.  2.  It  was  insisted,  that  the  deed  wiks  fraudulently  obtained 
by  Tancey  from  the  High  Sheriff;  for,  in  a  technical  sense, 
fraud  may  be  committed  without  any  immoral  motive.  He 
might  have  thought  that  he  had  complied  with  the  requisites 
of  the  law  in  the  sale  qf  the  land,  and  told  the  High  SheriflT 
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80 :  but  this  repFesentatioo  was  incorrect,  and  a  deception,    ^^sio"' 
even.if  not  intended  as  such. 


Yancey 


Wednesday^  November  7*   The  Judges  pronounced  their     Hopkhi«. 
opinions. 


Judge  Tucker.  This  was  a  bill  brought  by  Hopkins  to 
set  aside  the  sale  and  conveyance  of  200  acres^of  land,  (part 
of  a  tract  of  400  acres,  in  Louisa  County,)  sold  on  the  19th 
of  December^  1786,  by  the  Deputy  Sheriff  of  Louisa  County, 
for  the  taxes  due  thereon  for  the  years  1784  and  1785,  and 
purchased  by  Tancey^  the  Deputy  Sheriff,  (by  whom  the 
same  was  distrained  and  sold,)  and  afterwards  conveyed  to 
him  by  the  High  Sheriff;  and  then  sold  by  ttfe  defendant 
Tancey  to  the  defendant  Paris.  The  Chancellor  set  asid^ 
the  sale,  and  decreed  that  the  deed  should  be  cancelled. 

lilMras  objected  by  the  appellants'  counsel  that  the  com* 
pUinant  had  a  plain  remedy  at  law,  by  an  ejectment,  to  re«» 
cover  the  premises.  But  I  am  of  opinion  that  he  had  a 
right  to  come  into  a  Court  of  Equity  for  the  purpose  of 
setting  aside  a  deed  which  might  have  obstructed  his  re- 
covery in  an  ejectment.  And  it  was  more  beneficial  to  the 
defendants  that  he  should  do  so,  as  they  might,  by  their  an* 
swer,  purge  themselves  of  any  imputation  of  fraud  or  collu* 
sion  in  making  the  sale*  Besides,  the  object  of  the  bill  was 
to  compel  a  reconveyance  of  the  land  from  the  defendant 
FariSj  which  a  Court  of  Law  could  not  enforce.  And  as 
a  single  verdict  in  ejectment  might  not  have  been  conclu- 
sive, I  think  the  parties  pursued  the  most  proper  course. 

The  complainant  at  the  time  of  this  sale  was  an  infant  of 
very  tender  years,  to  whom  the  land  was  devised  in  fee- 
simple  by  his  father,  whose  will  bears  date  in  ^uney  1780, 
and  was  proved  and  admitted  to  record  in  Louisa  County,  in 
August^  1782.  It  does  not  deariy  appear  that  he  had  any 
guardian ;  none  being  appointed  by  the  will.  Anthony  Hay^ 
den  qualified  as  an  executor*  He  resided  in  another 
County.    The  infant's  mother  removed  from  Louisa^  in 
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06T0B  B A,   1  fgs^  havi&g  married  another  husband,  who  before  that  time 

K^/^^  (it  would  seem)  sold  her  dower  estate  to  the  defendani 

Yancey      /Viw,  who  then  actuaUy' resided  upon  the  land.     She  did 

Hopkin«>     noj  retum  till  1795.    Faris  had  property  upon  the  land 

sufficient  to  have  paid  the  taxes. 

The  knd  was  charged  in  the  Commissioners^  books  to  ££-. 
zabeth  Hopkins^  the  complainant's  motlier^  and  was  sold  Ysif 
the  defendant  Tancey^  and  purchased  by  him^  and  conveyed 
by  the  High  Sheriff  to  Aim,  as  the  property  of  the  said  EH^ 
zabeth  ffopiins^  which  had  been  sold  for  die  taxes  due 
thereon. 
g)  '^^Hm^"'r  '  ^^^  ^^^^  premise(a)  that,  whenever  an  authority  is  pvea 
JKnton^  T.  to  any  persen,  or  officer,  by  law,  whereby  the  estates  or  ii^ 
MS.  s.  P.  terests  of  other  persons  may  be  forfeited  and  lost,  or  otheiw 
i*^k^\  £  wise  affected,  such  authority  must  be  stricdy  pursued  ia 
every  instance.  And  any  omission,  or  mistake,  in  the  per* 
formance  of  those  duties  which  the  law  prescribes,  wiUvi* 
tiate  the  whole  proceeding.  More  especially,  where  an  act 
is  in  its  nature  so  highly  penaly  that  a  man  may  absolutely 
lose  his  whole  property,  for  a  few  days'  neglect  in  the  pay- 
ment of  a  tax  wluch  has  never  exceeded  €>ne  hundredth  part 
of  the  vahiationthereof  by  sworn  Commissioners;  and  where 
the  law  has  left  the  power  of  enforcing  that  penalty  in  the 
hands  of  a  mere  ministerial  officer,  who  may,  as  in  the  pre- 
sent case,  become  the  purchaser  of  the  lands  himself  for  the 
bare  amount  of  the  tax  due  thereon.  And,  above  all,  in  the 
case  of  an  infant^  without  any  guardian  (as  far  as  appears 
in  thb  case)  to  protect  him,  or  his  property,  from  utter 
ruin  and  destruction. 

By  the  act  of  October ^  1781,  c.  40.  the  Commissioners  of 
the  taxes  are  required  to  take  an  account  in  writing  of  the 
quantity  of  land  belonging  to  ail  pbesons  within  THExa. 
County,  (except  their  oyrn,)  and  also  the  name  of  the 
proprietor,  or  proprietors  thereof;  and  ascertain  the 
value  thereof.  And  in  all  venations  pursuant  to  that  act,  the 
same  rules  and  regulations  are  to  be  observed,  with  respect 
ta  and  between  landlords  and  tenants,  (unless  the  contract 
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between  tbem  be  specially  otherwbc,)  as  directed  by  the  act  ^^f^,**** 

ef  Octoker^  1777,  c  3.  s«  6.  which  provides,  that,  where  the 

landlord  shall  lemde  out  of  the  Cominonwealth,  or  have  no 

vMNc  atate  whereon  to  levy  the  pound  rate,  for  the  value 

of  his  land,  in  such  case  the  pound  rate  shall  be  paid  by^  or 

LBVIEO  UfONy  THB   T£NANT,    not  exceeding  the   annual 

amount  of  the  rents  which  shall  be  allowed  him  by  the  land* 

lord*    The  same  act,  sect*  8.  further  provides,  that,  where 

any  lands  shall  be  assessed  in  a  County,  wherein  the  proprie-* 

tor  doth  not  reside^  nor  hath  any  effects  whereon  to  levy    - 

the  said  pound  rate,  and  the  Commissioners  shall  discover 

In  what  other  County  the  proprietor  lives,  or  hath  effects, 

they  shall  transimt  the  assessment  to  such  other  Count}', 

there  to  be  collected,  &c.(a)  («)See  than. 

Neither  the  acta  of  1781,  c  40.  or  October^  1782,  c«  8* 
ccmtain  any  specific  provision  on  the  subject  of  the  tax  09 
lands  belonging  to  proprietors  not  residing  in  the  County, 
as  far  as  I  can  discover;  so  duit  the  case  of  such  proprietors 
is  ei^ier  wholly  omitted^  or  Ms  under  the  provisions  of  the 
act  of  1777,  c  2*  s«  6.  and  8.  Bat,  by  the  act  for  equali* 
zbg  die  land^ux,  passed  in  October^  1782,  c  19.  the  duty 
of  the  Commissioners  of  the  taxes  is  eiilarged*  By  that 
act  they  are  to  make  diligent  inquiry  of  ail  lands  within  their 
County  which  had  not  been  theretofore  valued;  and  alsb 
of  ail  alienations  or  partitions  which  may  be  made:  and,  for 
that  purpose,  they  are  to  be  fumishtd  yearly  by  the  Clerk 
of  the  General  Court,  and  of  the  County,  with  lists  of  all 
conveyances  or  partitions  within  the  preceding  year  in  the 
respective  Courts  admitted  to  record;  and  if  the  purchaser 
or  seller  shall  not,  before  a  certain  day,  have  satisfied  the 
Commissioners  as  to  the  just  value  of  the  land,  the  same 
shall  be  charged  as  land  of  the  best  quality  in  the  County. 

From  the  exhibits  it  appears  that  Joseph  Hopkina^s  will, 
iHierein  he  devised  these  400  acres  of  land  to  his  won' Lund 
Bopkins^  the  complainant,  was  proved  in  Louisa  Court,  two 
or  three  months  only  before  the  passage  of  this  last  act ;  that 
BoaotTf  who  married  Hopimo^s  widow,  sold  his  wife's  right 
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^liTio"*   therein,  viz.  133  13  acres,  to  the  defeodant  /am,  die  lOdi 

s^^.*^^  of  September y  1785$  and,  by  die  aevend  answers  and  other 

*^^      evidence  in  the  record,  that  the  whole  tract  was  diarged  by 

^'*^**^*-     the  ConimissionerB  of  the  land  tax  to  EAznAeth  HopUn»j 

and  not  to  Lund  Hopkins^  to  whom  it  was  devised ;  that  she 

had  removed  away  in  1T85,  and,  probably,  (though  that  does 

not  appear,)  carried  her  children  with  her* 

By  the  aa  of  1784,  c  91*  one  half  the  taxes  for  die  year 
1783,  were  remitted:  and,  for  flie  other  half,  it  permitted  a 
distress  to  be  made  on  the  first  of  September ^  1785.  But 
die  act  of  1785,  c.  38.  postponed  the  time  of  making  distress^ 
for  the  same  undl  the  first  of  Marchy  1786:  so  diat  Faria 
was  in  actual  possession,  either  as  a  tenant,  or  as  a  pur^ 
chaser,  long  before  that  period. 

From  this  view  of  the  case,  it  appears  to  me  that  die 
Commissioners  of  the  tax  either  mbtook  or  neglected  their 
duty,  by  charging  the  nohok  hmd  to  Eltzabeih  Bepkiru^  to 
whom  it  was  not  devised,  even  during  her  widowhood,  as 
I  apprehend.  The  Sheriff  also  mistook  his  duty,  I  think^ 
hi  selling  the  land  itself,  instead  of  distraining  die  property 
of  Faris^  who  lived  upon  and  claimed  a  dde  to  a  part,  as  a 
purchaser  from  Beaver^  the  husband  of  Joseph  HopUns^s 
widow.  Or,  if  the  act  of  1777,  c.  ^.  before  referred  to^ 
may  be  considered  as  in  force  so  far  as  relates  to  the  lands 
of  proprietors  not  residing  within  the  County,  if  the  Com- 
missioners had  discovered  where  the  proprietcn*  of  the  land 
resided,  they  ought  to  have  transmitted  the  assessment  to 
the  County  where  he  resided,  or  had  effects.  But  I  am 
not  altogether  satisfied  that  this  aa  wa^  not  repealed  by  the 
act  oi  October y  1782,  c.  8.;  and,  if  so,  it  would  seem  that 
the  case  of  non-residents^  lands  was  omitted  in  that  act,  as 
well  as  that  of  1781,  c.  40.  So  that,  whichever  way  the 
subject  be  taken,  there  has  been  a  fatal  mistake,  either  on 
the  part  of  the  Commissioners,  or  of  the  Sheriff,  and  conse- 
quently I  conceive  the  sale  to  be  absolutely  void,  as  against 
die  true  proprietor  of  the  land,  who  was  the  complainant^ 
Lund  Hopkins. 
1 
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And  here  I  will  add  that  I  proceed  entirely  on  the  OeTOBu^ 
ground  of  mistake  in  the  officers  of  the  Commonwealth, 
and  not  of  fraud  in  the  defendant  Tancey^  by  whom  the 
«ale  was  made.  I  have  not  considered  the  case  as  to  /Vim, 
fordier  tluin  to  say  that  he  must  be  considered  as  a  purcha^  ' 
ser  with  fuH  notice.  For,  knowing  the  land  to  have  been 
8Q)d,  under  colour  of  an  authority  given  by  law  to  a  pub- 
lic officer,  who  was  not  the  proprietor  thereof,  he  was  bound 
Id  inquire,  and  to  take  notice,  whether  that  officer,  and  aU 
others  whose  agency  was  required  by  law,  had  proceeded 
with  due  regularity  in  discharge  of  their  duty. 

On  these  grounds,  and  not  on  the  ground  of  frauds  I  am 
of  opinion  that  the  Chancellor's  decree  be  affirmed.(a)         (a)  See  the 

actofirsr,  e. 
42.  to  remedy 

Judge  RoAifs.  Seldom  has  a  case  occurred  in  which  of^ltn^'i'^ 
my  opinion  differed  more  diametrically  from  that  of  the  ^^^'' 
Court  below,  than  in  the  one  before  us.  Instead  of  having 
committed  an  odiousyrau^/  meriting  the  unusual  reprobation 
of  directing  the  decree,  rendered  in  this  cause,  to  be 
recorded  in  the  Court  of  the  Count}'  in  which  the  trans- 
action happened,  the  testimony  has  entirely  convinced 
.  me  that  the  appellant  Tancey  acted  with  all  imaginable  fair- 
ness touching  the  sale  in  question.  There  is  not  an  iota  of 
testimony  tending  to  produce  any  other  impression  upon 
my  mind. 

The  taxes  due  on  the  land  in  question  were  debited  to 
the  Sheriff  as  due  from  Elizabeth  Hopkins^  (see  the  certifi- 
cate of  the  auditor,)  and  it  was  not  for  that  officer  to  consi* 
der  them  as  due  from  any  other;  or,  in  other  words,  to 
depart  from  the  Commissioners'  books  in  this  respect,  and 
take  upon  himself  the  responsibility  of  settling  the  rights  of 
property,  and  scrutinizing  into  tides :  that  the  Sheriff  was 
to  govern  himself,  in  this  particular,  solely  by  the  Commis- 
sioners' books,  who  and  who  only  were  to  make  the  neces- 
sary alterations  therein  resulting  from  conveyances,  &c«  is 
evident  not  only  from  the  act  of  1782,  equalizing  the  land- 
ta](,  (which  proviskm  is  also  kept  up  to  the  juresent  day,) 
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OcTOBsm,  but  18  moreover  supported  bv  the  opinion  of  Judge  TuciftEE 
in  Kinney  v.  Beverley^  (2  H.  if  M.  adO»)  who  says  in  em- 
phatical  terms,  that  those  books  are  to  be  ^  the  guide  of  the 
Sheriff*  in  collecting  the  taxes.''  There  was  no  person^ 
property  upon  the  land  belonging  to  the  person  to  whom 
the  tax  was  charged,  whereof  it  could  be  made;  and  the 
Sheriff  was  consequendy  bound  to  sell  the  land  itself.  No- 
thing is  more  clear  than  that,  according  to  the  true  con- 
struction of  the  acts  by  which  this  case  is  to  be  governed, 
tuch  personal  property  only  was  liable  to  be  taken,  and  not 
the  property  of  other  persons  which  might  chance  to  be 
found  upon  the  premises :  and  it  was  not  until  the  act  of 
1790,  c*  $•  that  a  hint  was  given  in  our  laws  that  the  pro- 
perty of  the  tenant  might  be  liable.  The  testimony  in  this 
case  shews  us,  that  this  sale  was  duly  advertised  in  the  Ga* 
^ette,  and  the  deposition  of  Charles  Tancey^  sen.  aided  bj 
other  testimony,  in  the  cause,  entirely  satisfies  me  that  it 
was  also  duly  advertised  at  the  Court-house,  and  other  pub- 
lic places  in  the  County*  Considering  the  great  lapse  of 
time  which  has  occurred,  and  the  fleeting  nature  of  such 
circumstances,  it  is  unreasonable  to  expect  more  satisfoctory 
proof  on  this  last  point,  than  is  furnished  in  the  case  before 
us.  The  sale  was  fairly  and  openly  made  at  the  most  noted 
place  upon  the  premises  on  a  credit  of  one  month;  the  hy 
sta^ders  were  repeatedly  invited  to  bid  ;  their  opinion  was 
asked  and  followed  as  to  the  manner  of  laying  off  the  land 
sold:  it  was  not  till  after  a  failure  to  bid  by  other  persons 
that  the  Sheriff  himself  made  the  bid  which  finally  secured 
to  him  the  land;  and  public  notice  was  given  at  the  sale, 
and  afterwards  repeatedly  renewed,  in  particular,  to  the 
guardian  of  the  appellee,  that  the  land  purchased  might  be 
redeemed  in  a  reasonable  time  for  his  benefit.  Yet  a 
great  length  of  time,  amounting  to  many  years,  was  suf- 
fered to  elapse  before  any  effort  whatever  was  made  to  this 
effect;  prior  to  which  the  land  was  sold  to  the  other  appel- 
lant. 
With  respect  to  the  infancy  of  the  appellee,  although  di5 
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act  of  ir90,  c.  5.  has  allowed  three  years  for  an  infant  to  October, 
save  his  land,  after  his  infancy  has  expired,  I  do  not  find  that 
any  provision  was  made  in  favour  of  infants  by  the  acts  of 
the  period  at  which  this  transaction  took  place.  Thet/  are 
therefore  to  be  bound  by  the  general  words  of  the  act,  as 
well  as  adults.  On  this  principle,  1  recollect  it  to  have  been 
somewhere  decided  that  infants  would  have  been  bound  by 
the  general  provision  in  the  act  of  limitations,  but  for  the 
special  exception  therein  inserted  in  their  favour. 

Objections,  however,  are  made  in  this  case,  1st.  To  the 
legality  of  the  purchase  by  the  Sheriff  himself;  and,  2dly. 
To  the  lowness  of  the  price  given  for  the  land,  whence,  I 
presume,  it  was  inferred,  or  supposed,  that  the  transaction 
was  fraudulent. 

As  to  the  first  objection,  it  may  be  remarked  that,  while 
the  law  was  imperious  upon  the  Sheriff,  under  a  heavy  pe- 
nalty, to  finish  his  collection  by  a  short  and  given  day, 
without  any  other  allowance  than  for  imolvents^  which  cer- 
tainly do  not  include  persons  having  land  liable  for  taxes ; 
while  it  is  a  maxim  of  justice  and  sound  sense,  that,  when 
the  law  requires  a  thing  to  be  done,  it  also  gives  the  nc« 
cessary  means  of  doing  it ;  and,  while  there  was  no  express 
inhibition  at  that  day,  in  any  statute,  against  the  Sheriffs 
bidding  for  his  own  private  emolument,  such  inhibition  is 
not,  on  the  other  hand,  to  be  inferred  from  the  reason  of 
the  principle  on  which,  in  other  cases,  it  has  been  held  that 
certain  descriptions  of  persons  are  disabled  to  purchase 
property  offered  for  sale  by  themselves.^  The  inhibition  in 
those  cases  seems  to  arise  from  the  confidence  placed  in, 
and  the  intimate  knowledge  acquired  by,  trustees,  com- 
missioners of  bankruptcy,  auctioneers,  &c.  which  would 
enable  them,  if  permitted  to  purchase,  to  avail  themselves 
of  facts  coming  to  their  knowledge  in  their  several  charac- 
ters, and,  by  withholding  them  from  others,  to  lessen  the 
prices  of  the  articles  exposed  to  sale,  to  their  own  emo* 
lument.(a)  But,  in  the  ^case  in  question,  no  confidence  0*)  ^^^^ 
has  been  reposed  in  the  Sheriff,  and  no  facts  have  come  to  cfor*«,  391—' 
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October,  hU  knowledge,  which  he  might  abuse  to  his  own  advao* 
tage:  he  has  no  other  iniormation  on  the  subject  than  is 
derived  from  the  books  of  the  Commissioners  as  aforesaid : 
it  would  be  too  much  to  suppose  him  conusant  of  the  par- 
ticular circumstances  attending  all  the  tracts  of  land  in  bis 
County.  This  case  then  docs  not  stem  lo  fall  within  the 
reason  of  the  principle  before  mentioned;  and  it  is  not 
shewn  hj  any  adjudged  case  that  the  inhibition  has  in  En- 
gland been  extended  to  Sheriffs,  or  Collectors,  though,  I 
presume,  the  case  must  h;.ve  occurred  in  a  thousand  in- 
stances. It  is  true,  indeed,  that  the  act  of  1787,  c  42. 
premising  that*abuses  had  taken  place  in  this  particular^ 
declared  that  a  purcliase  of  lands  sold  for  taxes  by  a  She* 
riff  or  Deputy  Sheriff,  and  bought  by  himself,  should 
thereafter  be  considered  as  held  in  trust  for  the  payment  of 
the  taxes,  and  might  be  redeemed  by  the  proprietor :  but  on 
thb  act  it  is  to  be  remarked  that  it  not  only  does  not  apply 
to  this  case,  being  posterior  to  it,  but,  on  the  other  hand^ 
admits  and  recognises  the  frequency  of  the  practice  of  bid- 
ding by  Sheriffs  in  such  cases,  or,  in  other  words,  the  cus* 
torn  of  the  country  in  that  particular;  and,  on  this  ground, 
brings  this  case  within  the  reason  of  the  decision  of  this 
Court  in  respect  of  executors,  in  the  case  of  Anderson  v. 
Fox^  2  H.  i^  M*  245.  In  that  case  it  was  held,  or  secm9 
to  have  been  held,  on  this  last  ground  only,  u  e.  the  prac- 
tice of  the  countrj',  and  the  consequences  resulting,  from  de- 
parting suddenly  from  it,  that  a  purchase  by  an  executor 
from  himself,  if  fair  in  all  respects,  should  be  supported. 
(See  Judge  Tucker's  opinion,  p.  263.)  If  such  consi- 
derations were  considered  to  have  this  effect  in  a  case  co- 
ming directly  within  the  principle  aforesaid,  (for  an  execu* 
tor  is  emphatically  possessed  as  well  of  the  secrets,  as  of 
the  confidence  of  the  testator  respecting  his  property,) 
much  more  so  will  they  have  that  effect  in  cases  in  which 
such  knowledge  and  confidence  is  wholly  wanting  :  if  they 
bad  this  effect,  in  cases  in  which  the  purchase  by  the  execu* 
tor  was  entirely  voluntary^  much  more  so  would  they  have 
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Aat  effect  where  the  provisions  of  the  laws  on  this  subject .  Ootobbb, 
would,  as  it  were,  inflict  a  penalty  Opon  the  Sheriff  for  not  %^^  ^^w 
bidding,  and  where  his   bidding  might  be  absolutely  ne*     ^^^^ 
cessary  to  counteract  combinations  to  defeat  the  collection     H^pfc'"*' 
of  the  revenue,  whether  arising  from  the  sympathy  of  the 
bystanders,  or  other  causes.     As  to  the  general  custpm 
on  this  point,  it  does  not  rest  only  on  the  recognition  of 
the  act  of  1787,  and  various  other  acts  of  Assembly,  but 
is  admitted,  in  this  case,  by  the  deposition  of  Charles  Tan* 
oty^  sen*  who  also  instructed  the  deputies  acting  under 
him  to  purchase,  in  case  no  other  person  would  do  so. 

With  respect  to  the  price  at  which  this  land  Was  sold,  it 
is  true  it  was  remarkably  low  ;  but  it  is  also  proved  that  tht 
land  was  of  very  indifferent  quality ;  that  lands  of  that  de-  / 

^ription  would  scarcely  sell  at  any  price ;  and  that  there 
were  a  great  many  tracts  offered  for  sale  in  Louisa^  at  the 
same  time,  and  for  the  same  purpose:  indeed,  according  to 
the  deposition  of  Captain  Hughes^  who  on  one  occasion 
acted  as  cr^wr  of  these  lands,  it  may  be  said  that  this 
tract,  comparatively^  sold  well;  for  he  tells  us  that  many 
whole  tracts  of  land  were  sold  to  pay  the  taxes,  whereas 
•nly  half  of  the  tract  in  question  was  found  necessary^ 
whence  it  would  seem  that  this  land  sold  for  100  per  cent. 
more  than  some  other  tracts  in  the  same  County. 

On  these  grounds,  and  because  the  appellant  Tancey  was 
^mpeUed  by  the  laches  of  the  appellee's  guardian*  to  hold 
die  land,  (which  is  also  proved  to  have  been  vtry  unpro- 
duaive,)  and  pay  taxes  thereon,  for  a  term  vasdy  longer 
than  that  subsequently  allowed,  by  law,  to  infants  to  come 
forward  and  redeem  their  lands,  I  am  of  opinion  that  the 
bill  of  the  appellee  oug^t  to  have  been  dismissed.  While 
It  is  very  probable  that  many  abuses  may  have  occurred  in 
eases  like  the  present,  the  testimony  in  this  cause  (wRile  it 
is  not  seen  that  the  purchase  was  at  that  time  interdicted 
by  the  provisions  of  any  statute^  or  any  equivalent /^ri/ao/'iir, 
and  was  sanctioned  on  the  other  hand  by  the  practice  of  the 
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October,  country)  convinces  me  that  the  appellant  Tancey  acted  ia 

^^^^,'•^^  the  case  in  question  with  all  imaginable  fairness. 

YwMwy  ^y  opinion  is  to  reverse  the  decree,  and  dismiss  the  bilL 


Hopkins. 


Judge  Fleming.  It  has  been  well  observed  by  Judge 
TucK&R  that,  whenever  an  authority  is  given  to  any 
officer,  or  other  person,  by  law,  whereby  the  estates  or  in- 
terests of  other  persons  may  be  forfeite^v  or  lost,  such  au- 
thority must  be  strictly  pursued  m  every  instance  :  and,  I 
will  add,  that  penal  laws  of  every  description  are  to  be 
Btricdy  construed;  and  nothing  therein  taken  by  implica^ 
tion,or  intendment ;  and,  more  especially,  where  the  estates 
or  interests  of  infants  may  be  affected :  and  the  bws  sub- 
jecting lands  to  be  sold  for  the  payment  of  taxes  I  consi- 
der as  highly  penal.  By  the  act  of  October^  1781,  c  .4a» 
the  Commissioners  of  the  taxes  are  required  to  take  an  ac* 
count  in  writing  of  the  quantity  of  land  belonging  to  all 
persons  within  their  County,  (except  thetr  own,)  and 
also  the  name  of  the  proprietor  or  proprietors  thereof. 
Here,  then,  at  the  very  threshold  of  the  business,  the 
direction  of  the  law  was  departed  from,  by  the  Com- 
missioners' mistaking  the  proprietor,  and  entering  the 
whole  400  acres  devised  to  Lund  Hopkins^  by  his  fa- 
ther Joseph  Hopkins^  as  the  land  of  Elizabeth  Hopkins^ 
when  she  had  only  a  life-estate  in  one  third  part,  as  her 
dower  therein*  The  Sheriff's  books  for  the  coUeaion 
of  the  taxes  were,  no  doubt,  made  out  from  those  of 
the  Commissioners;  and  thus  the  mistake  was  continued 
tiU  the  19th  of  December ^  1786,  when  the  land  be- 
longing to  Lund  Hopkinsy  an  infant  of  tender  years,  was 
sold,  as  the  land  of  Elizabeth  Hopkins^  for  less,  perhaps, 
than  a  fortieth  part  of  its  real  value ;  at  a  time,  too,  when 
it  is  in  evidence  that,  at  the  day  of  the  sale,  there  was  pro- 
perty on  the  premises  sufficient  to  have  paid  the  taxes  due, 
belonging  to  Richard  Faris^  who  then  lived  thereon,  as  pur- 
chaser of  the  dower  of  Joseph  Hopkins^s  widow,  who,  at 
that  time,  was  married  to  Samuel  Baber^  or  Bcaoer^  and 
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Farts  afterwards  became  a  purchaser  of  the  land  in  controversy,  ^^7g*',5."'^ 
with  full  knowledge  of  the  preceding  circumstances;  having  de* 
dared  in  the  presence  of  Martha  Anderson^  (about  the  time  he 
made  the  purchase,)  that  he  expected  to  be  sued  for  the  said 
land,  but  that  he  bought  it  ^'' to  spite  the  rascal;^*  alluding  to 
Lund  Hopkins^  as  the  witness  supposed. 

For  these  reasons,  I  think  the  decreets  a  just  one;  though 
not  on  the  ground  of  any  fraud  practised  by  the  Sheriff:  and 
it  is  an  invariable  rule  with  me  never  to  reverse  a  judgment, 
or  decree,  without  a  thorough  conviction  that  it  is  erroneous. 

By  the  ;;ta/ori<^  of  the  Court  the  decree  was  affirmed. 


Mason's  Devisees  against  Peter's  Administrators.         OrtS2?«. 

UPON  an  appeal  from  a  decree  of  the  Superior  Court  of  t.  A  limple 
Chancery  for  the  Willtamsburg'  District.  ditor»  haviog 

The  suit  was  originally  brought  in  the  late  High  Court  of  P^^J^^  \^ 
Chancery,  by  Dmid  Ross  &f  Co.  and  Walter  Peter ^  against  the  ^^^^^^J5 
executors  and  devisees  of  James  Mason^  deceased,  and,  having  eapoot  maiii. 
abated  by  the  death  of  Walter  Peter^  was  revived  on  behalf  of  equitiu  for 
James  Freeland and  Robert  Kenruuij  his  administrators.  Its  ob-  JJ^JJ»!iig«mit 
ject  was  to  obtain  satisfaction,  of  certain  simple  contract  claims  jtevifeesof  the 

•'  '  "^  laofled      pro- 

upon  the  estate  of  the  said  James  Masotty  out  of  lands  devised  to  periy,  ooUl 
his  sons ;  the  bill  suggesting  that  the  executors  refused  to  pay  pnMecutedhw 
them  on  the  pretence  **  that  there  had  not  come  to  their  hands  f^^^  ^i 
sufficient  of  the  personal  estate  of  their  testator,  for  the  payment  executor  and 
of  his  whole  debts,  and  that  they  must  first  discharge  the  special* 
ties,  and  such  ctaims  as  are  considered  entitled  to  a  preference  in  ^  c^/au?,^. 
the  distribution  of  the  assets."  The  plaintiffii  contended,  that  |J|i|JJ,\.^^^ 
.  the  devisees  havinff  had  the  benefit  of  the  *^r,jo«a/ estate  applied '^Z"*^'*,***- 

^  j^  rr  mission  of  as- 

sets. 
d«  A  judgment  against  the  executor  is  no  evidence  against  the  heirt  or  devueea  of  the  real  estate. 

4.  A  deeree  against  devisees  holding  bjr  KvertU  and  dUUiict  derises,  ooght  not  to  be  joints  bat 
prorata. 

5.  Qtuere,  whether,  and  under  vhat  circumstances,  a  Court  of  Equity  can  decree  a  9€Ue  of  land 
descended  or  devised,  f  without  auy  specific  lien,  or  any  charge,  either  general  or  specbl,  by  a 
conveyance  or  will  of  the  a^tcestor  or  devisor,^  to  satisfy  a  bund,  or  a  sim^de  contract  creditor, 
claiminr  on  the  principk'  ot  mai-shalling  assets  ?  Especially,  can  such  decree-  be  made,  in  an^  such 
ease,  where  the  rcaU  and  profiu  of  the  laad  are  aumoteut  to  keep  dowu  the  inUr  est  acorumg  o& 
the  debt  f 
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OoroBEft,  fbr  their  etse,  in  dischanre  of  debts  which  would  odierwiae  \mBf% 

ISIO 

^^^v-i^^   been  a  lien  on  the  real  estate.,  and  the  same  (the  pergonal  estate) 

Mmoa'i  Oe-  being  of  sufficient  value  and  anu>unt  to  discharge  and  satisfy  all 

^  Y.         ^6  debts  due  by  simple  contract^  the  creditors  by  simple  contract 

^^wroionu  ^^^  entidcd  in  equity  to  compensation  for  the  sanoe,  and  that  so 

■  much  of  the  real  estate  ought  to  be  sold^  as  shall  be  sufficient  to 

replace  the  personal  estate  applied  or  used  in  payment  ci  debts, 

due  by  bond^  and  other  specialties  of  equal  or  higher  dignity." 

No  copy  of  the  will  of  James  Mason  was  inserted  in  the  re- 
cord :  but,  from  the  bill  and  answers,  the  devisees  appear  to 
have  been  entided  to  separate  tracts  of  land  by  several  and 
distinct  devises*  The  claim  of  David  Ross  &f  Co.  rested 
on  an  open  account,  against  which  the  act  of  limitations  was 
pleaded.  That  of  Walter  Peter  was  also  by  open  account  ori- 
ginally ;  but  a  judgment  by  default  had  been  obtained  upon  it 
against  the  executors  in  the  County  Court  of  GreensviUe^  m  No* 
vember^  1786;  on  which  judgment  no  execution  had  been  is- 
sued* 

William  Mason  (who  seems  to  have'  been  the  only  acting  exe- 
cutor) having  died,  the  surviving  executors,  and  the  devisees,  in 
their  respective  answers,  denied  any  knowle<ige  of  the  claim  oi 
the  said  Walter  Peter^  and  generally  averred  that  the  judgment 
was  obtained  in  their  absence ;  ^^  but  they  were  informed  and  hoi 
.  reason  to  believe  the  same  tva^  unjust.^ 

The  late  Chancellor  referred  the  accounts  between  the  plahi- 
tiffii  and  James  Mason^  deceased,  to  one  of  the  Commissioners  of 
the  Court,  directing  him  ^^  to  state  and  report  them,  with  the 
proofs  thereof  and  also  an  account  of  the  administration  of  the 
said  James  Mason^s  goods,  chattels  and  credits,  distinguishing 
particularly  the  debts  which,  chargeable  on  his  real  estate,  were 
paid  out  of  the  personal  estate.'*  In  compliance  with  this  decre- 
tal order,  Master  Commissioner  Rose  made  a  report,  setting  forth 
the  judgment  obuined  in  Greensville  Court  as  the  only  proof  of 
Walter  Peter^s  claim,  and  a  statement  of  the  administration  ac- 
count, shewing  a  balance  of  53/.  149.  \d.  in  favour  of  William 
Masony  the  acting  executor;  togtther  with  a  list  of  debts  stated 
**  to  have  been  paid  out  of  the  personal  estate  in  satisfaction  of 
debu  chargeable  on  the  real  estate  ;  to  die  amount  of  7,169/.  lis. 
Sd.  except  that  1,433/.  5s.  was  credited  for  real  eaute  acdd  bf 

the  testator's  direction  in  his  wiUL'' 
1 
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tTpoo  this  report,  the  Court  of  Chancery  for  the  Williamsburg  Octo»b«^ 
District,  on  the  21st  July^  1804,  dismissed  the  bill  as  to  the  v««^^^^«^ 
plaintiffs  David  Roes  &?  Co  ;  and  as  to  the  defendants  the  survi-  Mawn't  De^ 

.  viseet 

ving  executors i  but  decreed,  that  the  defendants,  the  sons  and  v. 

devisees  of  James  Masoriy  deceased,  out  of  the  lands   in  the  bill  roioiiutitor^ 
mentioned,  devised  to  them  by  the  will  of  their  father,  should,  on  " 

or  before  the  1st  day  oi  jfanuartfy  then  ensuing,  pay  to  the  plain* 
^ffs,  administrators  of  Walter  Peter ^  the  amount  of  the  judgment 
obtained  by  him  as  aforesaid,  with  interest  and  costs ;  and,  in 
case  of  default  of  such  payment,  that  certain  commissioners 
should  expose  to  sale^  by  auction,  for  ready  money,  the  lands 
aforesaid,  or  so  much  thereof  as  would  be  sufficient  to  pay  the 
said  money,  interest  and  costs,  and  pay  the  proceeds  of  such  sale 
to  the  said  administrators.  The  plaindSs  David  SO'\s  &f  Cb*, 
and  the  defendants  Edmunds  and  George  Masons^  two  of  the  de- 
visees, prayed  an  appeal  from  this  decree,  which  was  granted i 
but  no  bond  was  given  by  David  Ross  £if  Co.  for  prosecuting  the 
appeal. 

Wickham^  for  the  appellants,  made  several  objections  to  the 
manner  in  which  the  cause  had  been  conducted,  but  relied  chiefly, 
on  the  merits^  as  being  decidedly  in  their  favour.  The  judg« 
ment  in  Greensville  County  Court  was  no  proof  of  the  justice  of 
the  plaintiff's  claim;  being  obtained  by  defauU^  and  it  not  appear- 
ing whether  any  writ  had  been  served  on  the  defendants.  But, 
if  the  executors  were  bound  by  that  judgment,  the  heirs  or  devi- 
sees were  not.  They  do  not  claim  through  the  executor:  but  by 
rights  altogether  collateraL  If  the  executors  by  their  answer  in 
this  suit  had  admitted  the  plaintiffs^  claim,  the  devisees  would 
not  have  been  bound  by  such  admission.  Surely,  then,  an  admis- 
sion in  another  suit  cannot  bind  them. 

A  simple  contract  claim  cannot  stand  on  a  better  footing  than 
^  bond  :  and,  if  a  bond  creditor  had  sued  an  executor,  and  obtain- 
ed judgment,  and  afterwards  had  sued  the  heir  at  law,  would  the 
heir  have  been  bound  by  the  judgment  i  Could  he  not  still  have 
pleaded  that  the  bond  was  not  the  act  and  deed  of  his  ancestor  i 
Suppose  even  one  o<  two  joint  devisees  were  sued  on  the  bond, 
and  admitted  the  claim ;  could  not  the  other  plead  in  like  manneri 
aotwathstaoding  the  greater  privity  between  two  sudi  devisees  J 
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October,  Certainly,  then,  the  claim  of  the  pliiintifF  Walter  Peter ^  as  against 

y^^^L^  the  present  appellants,  18  wholly  unsupported. 

Mason's  i>e-       2.  Each  dcvisec  should  have  been  charged  pro  rata^  instead 

T.  of  jointly ;  since,  in  their  answers,  they  say  they  are  seoerai  de- 
leter's Ad- 

luinistiitors.  VlseCS. 


""  A  Court  of  Equity  derives  great  part  of  its  jurisdiction  from 
the  power  of  discriminating,  so  as  to  do  equal  justice.  In  a  suit 
against  legatees  for  contribution,  each  legatee  is  charged  in  pro- 
portion to  the  property  received  by  him.  it  has  been  decided  in 
{^  Maitt  Y.  the  Federal  Court(«)  that,  if  one  legatee  be  insolvent,  he  is  ne- 
reported.  °  vertheless  charged  With  his  share,  and  the  other  legatees  only 
pro  rata;  so  that  the  creditor  loses  the  part  for  which  the  ins<d- 
vent  legatee  is  responsible.  The  whole  claim  is  not  to  be  fixed 
on  the  competent  legatees.  But  surely,  where  there  is  no  pre- 
tence of  insolvency,  one  legatee  shotild  not  be  compelled  to  pay 
for  the  rest.  Such  a  decree  would  drive  him  to  file  a  bill 
against  the  other  legatees.  But  a  Court  of  Equit}'  ought  so  to 
decree  as  to  put  an  end  to  the  controversy,  and  not  to  multiply 
litigation. 

3.  In  this  case  the  Chancellor  ought  not  to  have  decreed  a  sale 
of  the  lands,  but  only  an  extent^  which  is  all  that  a  bond  creditor 
can  have  ^t  law.  Surely,  a  simple  contract  creditor  coming  to 
marshal  assets  can  only  be  entitled  to  stand  in  the  shoes  of  the 
bond  creditor. 

George  K.  Taylor^  for  the  appellees,  in  answer  to  the  first  point, 

observed  that  a  judgment  must  be  presumed  to  be  fair  until  the 

(b)  Lee^  £xV  contrary  appears  ;(i)  in  the  same  manner  as  an  administration  ac- 

5^  ?"***f^  ^'  count  settled  by  Commissioners  is  to  be  considered  prima  facte 

Wath  3()6.     correct,  unless  errors  or  fallacies  be  pointed  out.(c)    If  so  much 

imd  Starke^  respect  be  due  to  an   account^  rendered  perhaps  by  an  executor 

S^S45.  ^M'  ^™self,  2l  judgment  of  a  Court  of  Record  is  not  entitled  to  less. 

weiitAdmr't  Here,  the  executors  and  devisees  are  lointly  sued.     The  execu- 

M,UM,  ^ss.  tors  do  not  allege  that  no  wrtt  was  ever  served  upon   thenu     If 

such  had  been  the  case,  would  they  not  have  said  ss  f  But,  in* 

stead  of  this,  they  only  say  they  believe  the  judgment  was  unjust^ 

and  that  it  was  obtained  in  their  absence  !  Ought  they  not  to  have 

pointed  out  what  injustice  or  error  they  complained  of,  in  order 

that  the  plainuff  might  have  had  an  opportunity  of  coDtrovCTting 

itr 


Peter's  \d. 
ministratort. 
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%  The  ChaiK^leT  was  not  incorrect  in  making  2t  joint  decree  ^^T*^"*' 
against  the  devifteea:  for  this  plain  reason.     The  will  (under  the  s.^-v^ 
act  of  Assembly)  was  a  nullity  against  creditors«(a)  The  case  in  MaBon's  De^ 
die  Federal  Court  concerning  legatees  was  very  different  from 
this.     Legatees  are  considered  as  innocent  sufferers  claiming  un- 
der legai  tide  \  but  the  claim  of  devisees  is  nullified  by  the  law. 

3.  As  to  the  power  of  the  Court  to  decree  a  sale  of  thr  lands  ^^ode^v,  £*cl 
in  a  cas«  like  this,  Mr.    Taylor  cited  Clifton  v.  Burt^  1  P.  Wms.  si.  ».'  i 
679*  note  !•     ZfBL  Comtn.  436. 438.  as  to  the  general  \>owcth  of  a 
Court  of  Equity ;  Stileman  v.  Ashdown^  t  Atk.  608. (^)  an  exam-  n,^^  jij^^^i  ,g 
pie  of  a  sale  to  satisfy  z  judgment  creditor ;  Mtn.aton  v.  Mamiton^  ^*  ^' 
2  p.  Wms,  334,  235.  the  same  measure  resorted  to  in   favour  of 
bond  creditors,  though  the  lands  were  not  devised  for  payment  of 
debts;  and  Potj^Uv.  Robins^  7  Fes.  jun.  211.  in  which  case  the 
lands  would  have  been  sold  at  the  suit  of  simple  contract  creditors^ 
if  the  defendant^  the  devisee,  had  not  been  an  infant:  but  libert]^ 
Was  reserved  to  the  plaintiffs  to  apply  for  a  sale  when  the  infant 
should  come  of  age.     In  Gakon  v.  Hancock^  2  Atk*  439.  an  ac- 
count was  directed  to  be  taken  of  the  real  assets  descended  upon 
the  heir,  and  that  the  same  should  be  applied  to  pay  off  and  exo* 
Derate  the  mortgage  upon  the  estate  devised  to  the  defendant* 
How,  otherwise  than  by  a  sale^  could  this  be  done  i  In  Donne  v. 
Lewisy  2  Bro.  Ch*  Cos.  263.  Lord  Thurlow  lays  down  the  order 
of  applying  assets  to  the  payment  of  debts ;  according  to  which 
opinion,  when  the  personal  estate  is  exempt  or  exhausted,  first, 
the  real  estate  expresslt/  devised  for  the  purpose  is  to  be  applied ; 
secondly,  (to  the  extent  of  the  specially  debts.)  the  real  estate  de* 
scended;  and,  thirdly,  the  real  estate  specifically  devised  subject  to 
a  gr^n^ai  charge  ofdebts.(c)     It  follows   inevitably,  that   Lord  C<^>  Sec  aiw 
Thurlow  meant  that  all  the  several  descriptions  of  property  spe-  citfd  in   the 
Cified  by  him  might  be  sold  by  the  decree  of  a  Court  of  Equity.  ca\««  ^59.* 

Such  are  the  authorities  in  England:  but,  in  this  country,  the  a-S^at'' cit^i 
reasons  for  a  sale  are  still  stronger;  becatise  there  estates  gene-  »6tc/.S6i.  ^ 
raUy  bring  good  rents i  but  here  it  is  otherwise. 

Wicihamy  in  reply,  did  not  conceive  it  necessary  in  this  case  to 

examine  Mr.  Taylor^s  authorities  concerning  the  marshalling  of 

assets,  and  the  power  of  decreeing  a  sale.    But^  on  principlcy  he 

did  not  sec  the  Court  of  Equity's  right*     They  have  no  such 

TdL.  I.  3K 
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OcTopBi»  right  in  the  life-timc  of  the  debtor:  why,  then,  should  diey  have  it 
alter  his  death  f     But,  as  to  the  proof  of  the  claim; 

There  never  has  been  an  adjudication  that  the  heir  is  bound  by 
the  admission  or  default  of  the  executor;  neither  can  a  judgment 
be  presumed  to  have  been  right,  except  against  the  partiee*  Yet 
here  there  was  no  admission  at  all;  for  no  writ  iq>pear8  in  the 
*  record. 

If  there  was  any  admission,  it  was  equally  an  admission  of 
assets.  The  plaintiff,  therefore,  has  no  right  to  come  into  equity- 
In  every  case  of  a  simple  contract  creditor's  api^ying  to  marshal 
assets,  it  will  be  found  there  was  no  Judgment  against  the  execa* 
tor.  No  instance  can  be  found  where  such  a  creditor  relied  on 
such  a  judgment  as  evidence  against  the  heir  or  devisee.  Lee^  Ex* 
(a)  1  iVath.  ecutor  of  Daniel^  v.  Cooke^{af  is  not  like  this  case:  for  there  a 
privity  existed  between  the  vendor  and  vendee*  So,  in  Anderson 
{b)2KUM,  and  Starke  v.  Fox^{b)  there  was  privity  between  the  executor  and 
legatee;  but  thtre  is  no  privity  between  ^/r  and  executor.  What 
this  judgment  was  founded  upon  does  not  appear.  By  what  hu- 
m;iD  means  can  we  shew  it  was  unrighteously  obtained  i  Our 
claim  is  not  only  collateral  to  that  of  the  executor,  but  prior  in 
point  of  time. 

I  hardly  expected  it  would  be  contended  that  this  decree  is  cor- 
rect  in  ht'ing  joints  and  not  pro  rata. 

The  defendants  have  confessed  the  real  assets  devised*  la 
a  suit,  at  law^  against  devisees,  the  judgment  is  never  peremp« 
tory,  except  for  a  faUe  plea.  '  A  Court  of  Law  then  does  equal 
and  exact  justice.  Yet  Mr.  Taylor  would  invert  the  rule,  aa  to 
a  Court  of  Equity^  and  drive  the  devisees  to  bring  another  suit 
against,  each  other  for  contribution.  He  says  the  case,  of  de* 
visees  is  different  from  that  of  legatees y  because,  under  the  act 
of  Assembly,  the  devise  is  void.  But  it  is  void  against  such 
creditors  only  as  have  a  right  at  law  to  come  against  the  real 
estate.  In  this  case,  Peter  claims  on  the  ground  that  his  remedy 
is  merely  equitable^  being  only  a  simple  contract  creditor.  If  his 
right  was  good  at  law^  why  did  he  come  into  Equity  f 

Judge  TycKER  having  suggested  that  Peter  had  a  complete 
remedy,  at  law,  against  the  executor  and  his  securities;  the  judg^ 
inent  by  default  having  been  an  admission  of  assets,  Mr*  Taybp 
begged  leave  to  make  a  few  additional  observations* 
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The  failing  to  proceed  to  subject  the  executor  at  law,  is  no  ob-  ^^L^^f,^^* 

Jection^to  the  present  claim  in  equity;  because  it  appear ji  that^  in  s^^sr^^^ 

fact^  the  executor  had  no  assets.     The  judgment  by  default  was  Mason\  De- 
only  prima  facte  an  admission  of  assets  even  at  law;  for  in  Rufin         ^ 

V.  Pendkton{a)  the  eitecutor  was  allowed  to  plead  **/t///t/  admi^  mii>?str'atort. 


nistered?^  to  the  action  for  the  devastavit.*  A  contrary  doctrine  •— — 
is  held,  indeed,  in  the  English  books :  but  there  they  acknowledge  [^  ^  WoM. 
tfie  estoppel  arising  from  the  executor's  failing  to  plead  to  be 
odious  even  at  law,  but  not  applying  to  bind  a  Court  of  Equity. 
In  this  country  the  Chancellors  and  County  Courts  universally 
have  given  the  executor  relief,  (where  he  failed  to  file  the  plea  of 
fully  administered,)  upon  the  terms  of  his  paj^ing  the  costs. 

In  the  present  case,  then,  as  it  appears,  from  the  commission- 
er's report,  that  William  Mason^  the  acting  executor,  had  fully  ad- 
ministered; for  what  purpose  should  Walter  Peter  have  prosecu- 
ted him  farther  ?     And  now,  after  the  lapse  of  24  years  since  the 
date  of  his  judgment,  is  it  reasonable  that  a  Court  of  Equity 
should  drive  him  from  its  presence  to  a  Court  of  Law  again  f  Can 
the  plaintiff,  at  this  distance  of  time,  maintain  an  action  of  debt 
upon  his  judgment  f  (&)     If  he  can,  may  not  the  defendants  de-     (^)  ^  ^ac. 
feat  it  by  the  act  of  limitations  ?(c)     Would  he  not,  then,  by  the  \gwUI  edit) 
act  of  this  Court,  be  completely  devested  of  all  right  to  recover  a  ^^^^rn!^""*^ 
just  debt?  and  why?  because  he  was  not  wiser  than  all  the  Courts  (5)  ^^^-  ^'• 
of  Eqmty  in  this  land.  ter  G. 

Mr.  Taylor  moreover  observed,  as  to  the  proof  in  this  cause, 
that  a  judgment  may  be  given  in  evidence  against  persons  not 
parties  or  privies;  as  if  the  common  and  ordinary  case  of  one 
creditor's  suing  an  executor  and  obtaining  judgment:  other  cre- 
ditors are  bound  by  such  judgment.  ^ 

As  to  the  power  of  the  Court  to  decree  a  sale  of  the  land ;  the 
Court  of  Equity  is  influenced  by  the  circumstances  of  each  case. 
Where  the  rents  and  prof  ts  are  sufficient  to  pay  the  debty  a  sale  is 
not  to  be  decreed:  but  where  they  are  insufficient^  a  sale  is  best  for 
all  parties. 

Wiciham.  All  I  contend  for  is,  that,  in  a  naked  case,  of  a 
judgment  by  default  against  an  executor,  if  no  equitable  excuse 

•  Note  by  the  Reporter.  See  abo  ante,  p.  11.  et  teq.  tbe  case  of  GonUnCB  M^ 
mmstnttors  v.  The  Justices  of  Frederick,  in  whioh  it  wm  decided  that  an  executor, 
fhall  not  be  presaroed  gnilty  of  a  devastavit  till  it  is  found  ag»in9t  him  by  a  verdict. 
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OcTomsa,   appears,  he  U  bouiuL     Does  this  record   (admidiag  the  yoL^fg^ 

y^r-^^^^   ment  to  have,  betn  regularly  obtained)  shew  aiix   excuse  Cor  tim 

Mason'A  De.  ext^cutor's  failing  to  plead  at  law.     On  the  contnuy,  it  does  not 

^' v^^       appear  that  he  has  fully  administered  according  to  lavr ;    far  out 

Pt  t-\  vd-   Qf  jj^g  debits  is  for  a  simple  contract  claim  of  the  executor  hioftr 

min'^it  •'♦or.  * 

.  self  against  his  testator,  amountmg  to  599L  ISs*  lOd.;  of  which 

he  could  not  avail  himself  after  suffering  judgmemt  by  defisulu 

The  rule  is  that,  of  creditors  in  equal  degree,  he  who  sues  firal 

is  entitled  to  be  paid  first;  and  the  only  means  by  which    ih  •  ex« 

ecutor  can  give  a  preference  is  by  confessing  judgment  in  £svoiir 

\of  the  creditor  who  subsequently  sues.     As  the  executor  couki 

not  bring  a  suit  against  himself,  he  had  a  right  to  retain  in  his 

own  favour,  in  the  same  manner  as  the  creditor  who  sues  first  is 

entided  to  a  preference ;  but,  having  suffered  judgment  by^  dsm 

faulty  in  favour  of  Peter ^  he  loses  that  advantage* 

Mr.  Taylor^s  argument,  that  the  judgment  is  conclusive 
against  us^  is  in  conflict  with  his  argument  that  it  is  not  coockn 
sive  against  the  executor.  If  conclusive  as  to  the  amonnt  of 
the  debt^  it  must  be  conclusive  as  to  the  assets^  The  case  ot  Er» 
vtng  V.  Peters^  3  Term  Rep.  685.,  has  settled  the  point  that,  if 
an  executor  plead  payment  to  an  action  on  bond,  and  omit  to 
plead  fuily  ad  minister  red,  it  operates  as  an  admission  of  assets,  \m 
an  action,  founded  on  the  judgment,  suggesting  a  devastavit^ 
Nf-ither  is  there  any  hardship  in  this;  since,  according  to  CSUf« 
holm  V.  Anthony^  1  //.  ^  M.  27.  he  might  have  amended  his 
plea,  on  motion,  at  any  time  before  the  triaL 

I  never  have  understood  the  law  as  settled  in  this  couiftry,  that 
an  executor  may  obtain  relief  in  equity,  in  all  caaes^  where  he 
failed  to  plead  at  law.  The  doctrine  that  a  Court  of  EquiQr  mig^ 
g.ve  rclitf  in  every  case  where  injustice  was  done,  of  which  it 
was  to  be  the  judge,  has  been  overruled  by  this  Cooru  And  wh^ 
saould  that  doctrine  stand  in  the  case  of  an  executor  oniyf  U  has 
been  decided  by  the  late  Chancellor  that  an  executor,  if  he  thinks 
himself  in  danger,  may  apply  to  the  Court  by  filing  a  bill  of  con* 
formity  against  the  creditors ;  in  doing  which  be  assumes  the 
point  that,  without  the  previous  interposition  requested  of  the 
Court,  he  would  be  liable  for  a  devastavit  by  fiuUng  to  plead  «C 
law. 

Friday^  November  9.    The  Judges^.  T0ck£A  and  FXiXiliM* 
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0Aidgt  ^OAMB  haTiBg.bcen  absent  at  th«  argument  of  the  cause)  ^^g^^^'** 
prouoiioced  tbtir  opiDioDs.  \^'>r^^^, 

Mason's  De« 
Judge  TvcKza.     Walter  Peter^  in  his  life-time,  brought  a  bill         ^^ 
against  the  executors  and  devisees  of  James  Mason^  the  object  of  ^^^!^,^^ 

which  was  to  obtain  satisfaction  for  a  simple  contract  debt  due  to ■'■■ 

iMm  from  James  MoBsny  deceased,  out  of  the  real  estate  devised 
to  his  several  sons,  the  personal  estate  being  exhausted  by  the 
payment  of  debts  of  superior  dignity.  He  had  before  obtained 
a; judgment  (by  default)  against  the  executors,  for  his  debt,  but 
Aoes  not  appear  to  have  proceeded  even  so  far  as  to  sue  out  exe« 
oution  upon  that  judgment.  The  record  in  that  case  is  either  very 
imperfect,  or  the  judgment  was  obtained  without  even  suing  out 
a  writ ;  and  the  executors  who  answered  speak  of  it  as  having 
been  unjusdy  obtained,  and  without  their  knowledge.  There  is 
90  other  proof  of  the  debt.  By  the  account  stated  by  the  Com« 
missioner,  there  appears  to  be  a  balance  due  to  the  executor  Wit* 
liam  Mison^  who  alone  acted* 

The  first  question  that  appears  to  me  to  arise  in  this  case,  is^ 
whether  the  plaintiff  Ptter  had  not  a  plain  and  adequate  remedy  at 
law  f  He  had  obtained  a  judgment,  by  default,  against  the  execu- 
tors. Such  a  judgment  amounted  to  an  admission  of  assets  in  their 
hands*     He   might  have  sued  out  execution  thereupon  imme* 
diately;  and,  upon  the  return  of  nulla  bona^  he  might  have  brought 
an  action  for  a  devastavit  against  the  executors;  and,  finally,  he 
bad  a  remedy  at  law  against  their  securitieflU     After  the  several 
decisions  of  this  Court  in  the  cases  of  Maupin  v.  Whiting^(a)  MiCaiiyiih 
Pryor  v.  Adams^(J))  and  Terrel  v.  Dick^{c)  and  those  of  Turpin  Lj  Ibid.  546. 
V.  Thamas,{d)  and  Morris  and  Overton  v.  Ross^{e)  and  some  \^^  ^'^  •*'• 
others,  I  cannot  conceive  tliat  such  a  bill  as   the  present  can  be  (^)  ^^^  ^^ 
■uatained  in  a  Court  of  Equity.     For  any  thing  that  appears,  or 
can  appear,  by  this  record,  Mr.  Peter  had  his  remedy  in  his  own 
hands  at  law;  and  if,  without  any  good  reason,  he  thought  pro- 
per to  abandon  it  there,  he  cannot,  under  such  circumstances, 
come  into  a  Court  of  Equity. 

The  second  question  is,  whether,  supposing  him  entitled  to 
come  into  a  Court  of  Equity,  against  the  devisees,  he  is,  upon 
the  proofs  in  this  record,  entided  to  a  decree  against  them.  And 
I  am  clearly  of  opinion  that  he  is  not.  There  is  not  a  syllable 
of  proof  of  his  daimyin  the  record,  except  the  judgment,  which, 
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October,  being  agunst  the  rxecutars  only,  is  no  proof  against  the  detisets 
s^r^yTs^  of  land.  For  there  is  no  privity  between  an  executor^  and  the 
Maaon'tDe-  heify  or  devisee  of  the  land;  however  it  may  be  (on  which  I  mean 
^"^^  not  to  give  an  opinion)  between  an  executor  and  a  legatee  of^r- 
Peter*!  Ad-  ^ffnak;  of  whom  the  executor  may  require  security  to  refund,  in 
-— — «ii»»  certain  cases,  before  he  pays^  or  gives  up  the  legacy.* 

One  of  the  points  insisted  on  by  Mr.  Wickham^  was^  diat  die 
Chancellor,  instead  of  decreeing  that  the  devisees  thoMlihtJointh/ 
chargeable,  ought  to  have  directed  a  valuation  of  their  lands  *  re« 
spectively,  and  charged  them  pro  rata.  And  I  am  of  diat  opinion. 
I  deem  it  unnecessary  to  give  any  opinion  upon  the  other  points 
which  were  argued  in  this  cause ;  as  these  are  suffident,  in  my 
opinion,  to  decide  that  the  decree  be  reversed,  and  the  bill  dia- 
missed. 

Judge  Fleming.  I  have  no  difficulty  in  saying  that  I  concur 
in  the  opinion  just  delivered,  in  every  particular,  for  the  reasons 
therein  stated;  that  the  bill  ought  to  be  dismissed:  and  the  last 
point,  made  in  the  cause,  in  Mr.  WickhanCs  sutement,  strikes  me 
very  forcibly;  which  is  that,  admitting  the  appellants  (devisees  of 
James  Mason^  their  father)  to  be  liable  for  the  debt,  it  ought  to 
have  been  apportioned  amopg  them,  according  to  the  vidue  of 
their  respective  devises ;  of  which  an  account  ought  to  have  been 
taken  by  Commissioners  appointed  for  that  special  purpose;  in 
order  to  prevent  suits  between  the  devisees  themselves.  But,  as 
the  principal  point  seems  clearly  in  favour  of  the  appellants,  ne 
farther  notice  need  be  taken  of  the  latter. 

Decree  reversed,  and  bill  dismissed. 

*  Note  bjT  the  Reporter.  It  woald  seem,  by  analogy ^  from  the  ease  of  JUmffM 
JtMrt  V.  MUUnitk  H.  &  M  'iSS.  that  a  judgment  against  an  exeeutor  or  admi- 
nistrator is  at  least /rrima/oc^  e?idence  a^iiist  the  (pgatecB  or  distribotees  of  the 
personal  estate ;  though  liable  to  be  rebutted  by  shewing  it  was  fraodalently  or  ir^ 
regularly  obtainefl. 
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Todd  against  Bowyer.  oJt^^f% 

UPON  an  appeal  from  a  decree  of  the  Superior  Court  of  i.  On  a  bill  of 

Chancery  for  the  Staunton  Dbtrict,  dismissing  a  bill  upon  which  iTjudgment  at 

an  injunction  had  been  granted,  by  the  Judge  of  the  late  High  ^;  *^^  ^^ 

Court  of  Chancery,  on  the  22d  of  ApriL  1 796,  to  stay  proceed-  "nal*  hearing, 

.      .       .  .      .^       ;  '    \     r^  r>  that  the  jiidg- 

ings  on  a  judgment  obtamed  m  March^  1794,  m  the  County  Court  ment    ought 

of  Botetourt,  on  behalf  of  Henry  Boivyer^  Ckri,  against  Samuel ^^^^^^ ^^^ 

Todd,  Sherif  of  that  County,  for  54/.  12*.  damages,  and  7  dol-  {iS^^^f ^^^Jj*' 

lars  and  43  cents,  costs  of  suit.  ^m  had  credit 

The  material  ground  of  equity  relied  upon  in  the  bill  was,  that  which  he  is 

posterior  to  the  judgment,  die  complainant  had  discovered  a  set-  JJJJ  ^"  coort 

tiement,  according  to  which  he  was  entitled  to  a  credit  for  18/.  fhoaWnoton- 

^  o  \y  dissolve  the 

10*.  7d»  3-4.  injunction, 

The  defendant  alleged  in  his  answer,  that  credit  had  been  given  Jhe  biii/'but 
on  the  execution  for  18/.,  **  which  then  appeared  to  him  to  be  *^°JJ*^  J^^ 
about  the  balance  due  the  complainant  at  their  setdement ;  but  it  th«tthe^/<wi- 
would  appear  by  accounts,  furnished  by  the  complainant  at  that  sum  to  the 
settlement,  that  injustice  had  been  done  the  defendantJ*^  ''*^' 

May  12th,  1798,  upon  a  motion  to  dissolve  the  injunction,  the  ^'Jenc^of^ 
Court  referred  the  accounts  between  the  parties  to  three  Commis-  »u»t  io  chan- 
^ioners ;  two  of  whom,  viz.  Jam^s  Risque  and  Martin  M^Fer-  ment  of  ac- 
ran^  reported  on  the  30th  of  April,  1802,  that,  in  the  presence  of  4°^^^^^^^^^; 
the  parties,  they  had  proceeded  to  inspect  an  account  exhibited  ^  having 
to  them  by  the  complainant,  ^hich  account  appeared  to  have  been  and  reported 
settled  by  the  parties,  and  shewed  a  balance  struck  in  favour  of  the  but,  after- 
complainant  of  18/.  10^.  7d.  3.4.;  and  that  no  documents  were  J^'%^^"^' 
shewn  to  induce  a  belief  that  the  said  account  and  setdement  *^"^Tr  '^^^ 

of    reference 
were  erroneous.  being     made; 

By  an  agreement  dated  3fay  16th,  1799,  written  on  the  back  of  aic^erwM^ot 
"  the  said  order  of  reference,  with  a  certificate  of  jfames  Risque  ft^m^M^aroin- 
and  Martin  M^Ferran  also  endorsed  thereon,  under  date  of '*"«?  ^*»«  *«- 
April  30th,  1802,  (which  certificate  was  verified  by  the  deposition  raii^r.andcor. 
of  James  Risque  taken  June  25th,  1803,)  it  appeared  "  that  the  ^^"fherehf; 
parties  agreed  that  they  had  heretofore  settled  all  accounts  be-  ^^^pJire^ 
tween  them,  except  the  claim  of  Clerk's  tickets,  for  which  the  that  the  |iarty 
judgment  was  obtained;  by  which  settlement  there  appeared  aefitedbysuch 
balance,  in  favour  of  the  present  plaintiflF,  of  the  eighteen  pounds,  Sro'^his  own 

^  .        ^  ilgnaturc,  and 

(hat  of  the  other  partj  from  the  settlement. 
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OcTOBBB*  which  i>  credited  on  said  Judgment;  but  that  balance  the  plaintiff 
alleged  was  10$.  Td.  more  than  the  said  credit,  which  the  defend- 
ant was  willing  to  admit  rather  than  take  the  trouble  of  anodicr 
investigation  of  their  accounts  ;^  that,  ^*  on  the  30th  of  Ap^ii^  1D02^ 
the  complainant  acknowledged  in  the  Clerk's  office  of  Botetourt^ 
that  he  tore  his  own  and  the  defendant's  name  from  the  said 
agreement,  and  contended  he  had  a  riglu  so  to  do  it  being  his 
own  pi4per,  and  in  hb  own  custody.**  April  I2th,  1803,  the 
Chancellor  for  the  Staunton  District  decreed  that  the  injunction 
be  made  perpetual;  with  liberty  to  either  party  (being  first  served 
with  a  copy  of  the  said  decree)  to  shew  cause  against  it  on  or 
before  the  tenth  day  of  the  next  term.  On  die  11th  of  yufy 
following,  **  by  consent  of  the  parties^  by  their  counsel,**  the  onkr 
made  on  the  12th  of  April  was  set  aside^  and  their  accounts  refer* 
red  to  Master  Commissioner  Lockhart ;  upon  whose  report 
(whereby  some  errors  in  former  accounts  (though  acknowledged 
by  die  above-mentioned  agreement,  of  May  16th,  1799,  to  have 
been  settled)  were  corrected,  and  thereupon  a  balance,  amounting 
to  55/.  6^.  Sd.  1-2.  was  stated  against  the  complainant,)  it  was  de- 
creed, that  the  injunction  be  dissplved,  and  the  bill  dismissed  with 
costs;  ^^  and  that  the  plaintiff  ^^^y  the  defendant  the  sum  of  6/>  8«« 
Zd*  \'^*for  which  he  had  received  a  credit  improperly/** 
From  this  decree  the  plaintiff  appealed* 

Randolph^  for  the  appellant. 

Cally'ioT  the  appellee* 

Friday^  November  15.  The  President  reported  the  ojnnicm  of 
the  Courts  that  the  decree  be  affirmed. 

The  following  was  Judge  Tucker's  opinion.  After  stating 
the  circiunstanccs,  in  substance  as  above,  (in  the  course  of  which 
be  observed  that,  ^^  for  the  reasons  apparent  on  the  face  of  the 
omrc/^r,  the  judgment  ought  not  to  be  ^'^irif^,'^  he  proceeded  thus: 
^^  Although  I  approve  of  tht  principles  of  this  decree,  I  have  not 
been  able  to  discover  the  particular  items  in  the  account  stated  by 
the  Commissioner  which  would  amount  to  the  precise  sum,  for 
which  the  Chancellor  mentions  that  the  phintiff  had  been  ii^ 

♦  See  FitxserM,  Ex$cutor  of  Jones,  v.  Jones,  dnte,  p.  1. 
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properly  credited.  I  have  therefore  had  recourse  to  the  circum- 
stances above  stated  as  the  basis  of  my  own  opinion.  If  Toddy 
by  his  unfair  conduct,  in  tearing  oflF  his  own  and  Bowyer*s  signa- 
tures from  the  agreement  made  between  them  on  the  16th  of 
May^  1799,  (which  was  endorsed  on  the  order  of  reference  in  the  ~ 
cause,  and  Wris  evidently  n^ant  for  the  information  and  guide  of 
the  first  set  of  commissioners  appointed  by  that  order,)  had  nqt 
brought  himself  within  that  rule  of  equity,  *  He  that  doth  iniquity 
shall  not  fiave  have  equity^  I  should  have  thought  it  highly  im- 
proper to  disturb  that  settlement.  But,  he  having,  by  that  act, 
imposed  upon  Bowyer  the  necessity  of  proving  his  accounts  over 
again,  I  think  the  latter  was  fairly  entitled  to  the  benefit  of  any  error 
which  might  thereafter  be  discovered  therein.  Approving,  there- 
fore, of  the  last  commissioner's  report,  my  opinion  is,  that  the  in- 
junction be  dissolved  as  to  SSL  6s.  Sd.  ^-2.  including  the  costs  of 
the  judgment  of  Bptetdiurt  County  Court ;  that  the  Chancellor's 
decree  be  reformed  in  that  manner,  as  has  been  done  on  some 
other  occa8ions;(a)  and  that4he  appellant,'  as  the  party  prevailing    /«>   8««  i 

here,  recover  the  costs  of  his  appeal  here.  PemUeton   v! 

Vandevier, 


Green  against  Price.  o^!Slf^ 

FORTUNATUS  GREEN  filed  his  bill  in  the  Superior  i.  A  m.>rt. 
Court  of  Chancery,  for  the  Richmond  District,  on  the  Ist  o( March ^  SocV"»h«!i 
1802,  against  Thomas  Price,  and  the  children  of  Richard  Liitle^  l^in^.^a  prior 
^^^,  deceased ;  for  the  purpose  of  obtaining  a  title  to  a  tract  f9'«''*^'*  *»^'«J 
of  land,  containing  261  1-2  acres,  in  the  county  of  Hanovtr.        having    such 

From  the  bill,  answer  of  the  defendant  Price,  exhibits  and  de-  encooragwl*^'^ 
positions,  the  following  statement  of  die  most  material  facts  in  {^^^;,^.,^j^* 
the  case  may  be  extracted.  ^    or.    kuowinjj 

.  .  e^   f       7-.  of  hi8    inlen- 

Robert  Bumpass  sold  the  land  m  question  to  John  Ferguson,  Uon  to    uke 
but  did  not  make  him  a  deed;  neither  does  it  appear  in  evidence  i^d*  mRde  lo 
bow  much  money  was  paid  by  Ferguson ;  though  the  bill  alleges  objection. 
(without  proof)  that  he  paid  only  50/.,  and  the  surveyor's  fees. 
On  the  7th  of  JUay^  1786,  Ferguson  gave  a  bond  to  Benjamin 
Kimbrough  to  make  him  a  title  to  the  said  land,  when  he  should 
himself  obuin  a,,  deed  from  Bumpass;  reciting  in   the  condition 
of  that  bond  that  Kimbrough  was  to  pay  for  the  land,  on  or  bc« 

Vol.1.  3L 
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OcroBB»,  fore  the  Ist  of  January  ensuing,  XSOL^  and  on  or  before  the 
l^toi  January y  1788,  the  farther  sum  of  175^$  provided  the  said 
Ff^rguion  could  then  make  a  title ;  and,  if  he  could  not,  it  was  agreed 
that  the  last-mentioned  sum  was  not  to  be  paid  until  such  title 
"  should  be  made.  I'he  plaintifFalleges  in  the  bill  that,  in  September^ 
17h6^  he  took  Kimbrougk^s  bargain^  and,  in  yani/ary,  1789,  re- 
ceived possession  of  the  land,  "  which  he  had  retained  ever  since  J* 
It  seems  that,  while  a  suit  in  the  High  Court  of  Chancery,  by 
Ferguson  against  Bumpassj  to  obtain  a  conveyance  for  the  land, 
was  pending,  Richard  Littlepage  bought  the  tide  of  Bumpass^  for 
100/.  cash  paid  by  Fortunatutt  Green^  the  plaintiffs  and  for  his 
benefit^  as  he  alleged;  but  the  deed,  which  was  dated  the  14th  of 
February^  1794,  was  made  to  Littlepage  fumself  conveying  a&- 
sobitely  **  to  him^  his  heirs  andassigns^  all  the  right  and  title  of  the 
said  Bumpass^  for  the  consideration  of  100/.  paid  by  him  the  said 
littlepage^  and  warranting  the  right  and  title  of  the  said  land 
^^  against  the  claim  of  any  person  or  persons  whatsoever,  except 
the  ckum  ot  John  Fergwtony  or  his  representatives^  which  now  is 
in  dispute.'**  To  this  deed  the  plaintiff  was  one  of  the  witnesses^ 
and,  partly  on  his  testimony,  it  was  fctordcd  the  4th  of  Aprils 
1794.  The  next  day  after  its  date,  a  writing  under  seal  was  ex. 
ecuted  from  Ita/^j"^  to  the  plaintiff;  setting  forth  that  John 
Ferguson  had  contracted  with  Robert  Bumpass  for  the  said  261 
1-2  acres  of  land  which  the  said  Ferguson  took  possession  of  and 
sold  to  Benjamin  Kimbroughy  who  then  disposed  of  it  in  the  fol- 
lowing manner ;  ^Wiz.  61  1-2  acres  «af(/ to  be  sold  to  a  certaia 
Samuel  Nuckollsy  and  the  remainder  to  Fortunatus  Green^  who 
is  now  in  possession  of  the  said  land,  though  the  right  still  re- 
mains in  Robert  Bumpass^  who  had  conveyed  to  Littlepage  by 
virtue  of  a  power  of  attorney.  Now  be  it  understood  that  /ar- 
tunatus  Green  hath  this  day  advanced  to  me,  (the  said  Littlepage^ 
as  attorney  for  the  said  Bumpass^  the  sum  of  lOOt,  which  sua 
I  do  oblige  myself  to  return  the  said  Green  with  interest  thereon 
from  the  date  hereof,  or  make  him  a  lawfitl  right  to  the  said  two 
hundred  acres  of  land.  And  I  do  further  oblige  myself  as  at* 
tor^^eif  for  Robert  Bumpass^  and  in  behalf  of  die  said  Fortunatus 
Green^  that  no  other  person  shall  have  a  right  to  the  200  aci«s  of 
land  but  himself,  until  helis  returned  the  lOOt,  with  int^^st,  as 
is  before  mentioned ;  for  the  faithful  peiformanct  of  which  I  do 
hereby,  ew  attorney  for  Robert  Aum/a^f,  bind  myself,  hein,  ace 
in  the  penalty  of  500t'' 
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The  2d  of  March  following  the  plaintiff  paiJ  Uttkpage  a  ferthcr    ^^J"^^,;*"» 
sum  of  26/.  9*.  for  which  he  gave  a  receipt  "  promising  to  account     %^^>r^^/ 
for  it  in  the  same  manner  as   for  the  100/.   received  of  him  the        ^reea 
last  month  on  account  of  Robert  Bumfiass;^^  and  signed  **  Richard       Price. 
Littlepage  for  Robert  Bumpass  and  seip^     A  farther  payment  of  — — *• 
HL  was  made  the  1 1th  of  yu/y^  and  a  similar  receipt  taken :  and 
on  the  20th  of  Mat/^  1799,  the  szidUttitpage^by  a  writing  under 
seal,  obliged  himself,  his  heirs,  &c.  ^^  that  the  balance  of  the  mo« 
ney  due  him  from  Fortunatua  Green^for  the  land  whereon  he  livedo 
should  remain  in  the  hands  of  the   said  Green  until  he  the  said 
Littlepage  should  satisfy  the  amount  of  three  executions  which 
had  been  paid  for  him  by  the  said  Green.^'* 

It  was  fully  proved,  that,  at  the  time  the  deed  was  executed 
from  Bumpass  to  Littlepage,  a  witness  advised  the  pkttntiffy  (who 
it  seems  was  present^  **  that  it  would  be  best  for  him  to  take  the 
deed  from  the  said  Bumpass  in  his  own  name/*^  whereupon  the 
said  Littkpage  observed  ^^  that,  if  the  right  should  be  made  to 
A/m,  it  would  put  it  out  of  the  power  of  Ferguson  ever  to  make 
the  plaintiffs  right ;  and  that  it  would  enable  the  plaintiff  to  re- 
cover  three  or  four  hundred  pounds  as  damages  of  the  said  Fergu* 
son;  and  that  he  would  get  his  land  clear;*'  to  which  arrangement 
the  plaintiff  assented. 

It  was  further  proved  that,  by  the  contrivance  ol  Uttlepage^  and 
with  the  assent  of  the  plaintiff,  a  declaration  in  ejectment  was^ 
served  upon  the  latter  \  the  lawyer's  fee  for  which  appears  to 
have  been  paid  by  the  plaintiff  to  Littlepage ;  to  whom  he  sur- 
rendered the  possession  of  the  land,  and  immediately  resumed 
it  as  his  tenant;  agreeing  to  pay  ten  dollars  a  year  rent,  as  long 
as  he  should  remain  on  the  land;  that  Littlepage  afterwards  de- 
clared that,  after  recovering  the  land  by  law  of  the  plaintiff,  he 
had  sold  li  to  him  for  a  certain  sum  of  money,  and  for  the  benefit 
of  his  clam  against  Ferguson;  which  sum  of  money  and  claim 
were  understood,  by  a  witness  who  stated  what  Littlepage  said, 
to  be  in  full  discharge  of  the  contract  between  them  lor  the  said 
land* 

What  became  of  the  claim  upon  Ferguson  does  not  appear  ia 
the  record;  but  after  all  these  transactions,  (of  which  it  does  not 
appear  that  Thomas  Price  had  any  notice,)  upon  a  settlement  of 
accounts  between  the  said  Price  and  Littlepage^  on  the  17th  of     . 
February^  1801,  a  balance  of  156L  2s.  3d.  1-2.  being  due  from 
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OcTOBsmt    the  former  to  the  latter;  and  it  being  proposed  that  that  balance 

s^'srs^    should  be  taken  by  Price  upon  the  plaintiff,  the  plaintiff  readily 

G.eeii*       agreed  to  it^  (acknowledging  himself  to  be  still  indebted  to  Lit' 

Priee.       ^^^g^t  f<>f  and  on  account  of  the  same  land,)  and  expressed  grtrat 

*■"—""""    sadsfaction  (ai  that  time,  and  repeatedly  altcrwardsj  at  this  ar^ 

rangement.     A  contract  was  then  made  between  Price  and  the 

plaintiff,  that  Price  should  take  in  payment,  his  produce,  at  the 

highest  RichmoTid  cTksh  price;  that  the  plaintiff  should  do  a  job  of 

brick-work  towards  payment  of  the  debt,  and  that  Price  should 

let  him  have  certain  articles  of  the  grocery  kind  for  the  use  of  his 

family  at  the  Richmond  csLsh  price.* 

By  a  writing,  dated  the  same  day,  (to  which  the  plaintiff  ap- 
pears to  have  been  privy,  without  making  any  objection,)  Little' 
page  "  obliged  himself^  whenever  called  upon  by  the  said  Price^ 
to  give  him  an  instrument  of  writing  vesting  him  the  said  Price 
with  all  the  righu  and  immunities  that  he  the  said  Littiepage  holds 
in  the  200  acres  of  land  on  which  the  aforementioned  Fortunatus 
Green  now  lives ;  which  right  the  said  Price  is  to  hold  until  the 
above-mentioned  sum  (of  156/.  2s.  3d.  1-2.)  with  the  interest  ac- 
cruing, is  fully  paid."t  The  first  of  Marchy  1801,  a  mortgage  on 
the  said  200  acres  of  land  was  given  by  Littiepage  and  wife  to 
Price^  to  secure  the  payment  of  the  same  sum  of  money,  with 
interest,  and  proyed  in  Court  by  one  witness,  the  21st  oiMay  fol- 
lowing ;  but  does  not  appear  to  have  been  fully  recorded^  A  bill 
to  foreclose  that  mortgage  was  filed  in  Hanover  County  Court 
against  the  children  of  Richard  Littiepage ^  without  making  For^ 
tunatus  Green  a  party,  and  a  decree  for  the  sale  of  the  mortga* 

•  Note.  It  is  alleged  in  the  anrofer^  that,  "  after  the  death  of  Littlepas^ey  (which 
happened  in  a  few  weeks  from  the  time  of  this  tranmction,)  and  not  uuHltAen,  the 
plftinttff  began  to  ^rer*anca/c/  and,  after  making  several  promises,  and  appointtog 
several  dajs  to  commence  the  brick-work  accnnling  to  his  contract,  at  length  de- 
clared he  would  do  no  work  unless  he  receiTed  ctith  for  the  same;  that  he  considered 
JUttlepaare  as  fully  paid  for  the  land,  and  that,  notwithstanding  his  frequeot  promises, 
he  would  pay  the  defendant  nothing.*'  Thi!>  allegation  in  the  answer,  is  sup- 
ported by  several  depositions,  aod  not  contradicted  by  any  evidence. 

t  Note.  This  instrument  of  writing  recited,  in  its  commeneemeDt,  that  LUtie^ 
page^  to  Mcure  the  payment  of  the  said  balance,  with  interest  from  the  date,  had 
groen  an  order  on  Green,  •which  he  had  that  day  accepted,  in  favour  of  Price. 
But,  probably,  this  was  only  a  verbal  order  and  tvrdo/  acceptance ;  for  no  written 
order  is  mentioiied  in  any  part  of  the  record.  In  the  answer  it  is  8aid»  (by  a  pUuM 
mttnke,)  not  that  Uttlepa^  had  given,  but  that,  by  tihe  said  instrument  of  writings 
\^  ^Uged  hinuefff  grva  aueh  an  order. 
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gcd  prembes  obtained  December  22,  1802 ;  to  which  decree  the    October, 
present  plaintiff  obtained,  on  the  3d  of  J^une^  1803,  from  the  Su^ 
perior  Court  of  Chancery^  a  writ  of  injunction  to  stay  proceed- 
ings upon  it  until  the  further  order  of  that  Court. 

The  prayer  of  the  bill  in  this  suit  was,  that  the  mortgage  be  — — — 
cancelkdy  that  all  the  defendants  be  compelled  to  join  in  a  deed 
conveying  to  the  plaintiff  in  fee  the  land  aforesaid ;  or  that  he 
might  receive  any  further  or  other  relief  more  agreeable  to 
equity.  No  answer  was  filed  on  behalf  of  Littlepage^s  children, 
and  no  proceedings  against  them  appear  in  the  record  j  according 
to  which,  on  the  28th  of  September ^  1804,  "  the  papers  in  this 
cause  were  put  into  the  hands  of  the  Court,  upon  motion,  by 
counsel  for  the  defendant  Thomas  Price,,  to  dissolve  the  injunc- 
tion which  had  been  awarded  the  plaintiff;  but  the  cause  being 
regularly  set  for  a  final  hearing  as  to  that  defendant,  the  plainttff^s 
counsel  moved  the  court  to  proceed  to  hear  the  same  in  chief  as  to 
him;"  whereupon,  the  cause  was  heard  as  to  the  defendant  Thomas 
Price^  and  the  bill,  as  to  him^  dismissed  with  costs;  from  which 
decree  the  plaintiff  appealed. 

Randolph^  for  the  appellant. 

Wlckhamj  for  the  appellee. 

Saturday^  November  3.  The  Judges  pronounced  their  opinions. 

Judge  Tucker.  The  only  question  in  this  case  appears  to 
me  to  be,  whether  a  man,  who,  having  an  equitable  tide  to  lands, 
and,  knowing  of  it,  stands  by,  and  either  encourages,  or  does  not 
forbid  the  ^wrc^fl*^,  (or,  what  is  the  same  thing,  the  jnortgage 
thereof  to  another,)  shall  be  bound  by  the  purchase  or  encum- 
brance thus  made  I  In  the  present  case,  the  complainant  Green 
appears  from  the  testimony  to  have  encouraged  Mr.  Price  to 
take  the  mortgage  from  Littlepage;  and,  by  so  doing,  I  conceive 
he  has  bound  himself,  and  all  claiming  under  him.  I  am  of  opi- 
nion, therefore,  that  the  decree  dismissing  the  complainant's  bill 
beaffirmed.(a)  ^^^    ^    ^ 

Font,  b    I.e. 
3.    8.     4.      I 

Judge  RoAKE  said  it  was  a  plain  case  for  affirming  the  de-  ^'''"*^«  2«7. 

Hooe  &I{arri* 
Cree*  ^^^  \.Pirrcc*8 

am^       »M.^  M.  .      .  «    •       .    ^  -       /        —  ,.  ^dm*r.    Ibid* 

889.    Jlppiebury  and  others  t.  Anthony* 9  Ex'vs.      t  Vem,  136.  Ho^^ti  v.  Mrtnn.  S    Vern.  370. 
Draper  t.  Borlase.    2  H.  ^  M,  1 16.  l*ollard  v.  Carftcii^ht. 
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OcTOBEE,  Judge  Fleming.  This  appears  to  be  one  of  the  clearest  cases 
in  favour  of  the  appellee  that  ever  came  before  a  Court  of  Jus- 
tice.  f  her^  seems  to  have  been  a  combination  between  Littkm 
page  and  Green  (the  latter  of  whom  affects  great  ignorance)  to 
swindle  John  Ferguson  out  of  three  or  four  hundred  pounds; 
but  in  that  nefarious  business  Price  was  no  party:  nor  is  he  to 
be  affected  by  it.  The  case  is  too  plain  to  need  further  animad* 
version ;  and  I  shall  only  add  that  it  is  the  unanimous  opimon 
of  the  Court  that  the  decree,  dismissing  the  bill  against  Priccy  be 
Arri&M£D. 


tTednetdtttf,  Clay  cgoinst  Ransome. 

October  31.  "^       ^ 

1.  A  defend-  UPON  an  appeal  from  a  judgment  of  the  District  Court  of 
men^U^^^'  /VtwTe'  Edjvard,  rendered  for  the  defendant,  the  4th  AprtL,  1805, 
tected  by  80  iQ  jm  action  of  ejectment  on  behalf  of  Charks  Clay  against  Elvsa^ 
sion  before  the  beth  Ransome* 

but  the  5  yean  The  case  was  submitted,  without  argument,  by  Samuel  Taym 
«tciuded***by  ^^^»  ^^^  *^  appellant,  and  Munjbrdy  for  the  appellee,  and  b 
the  act  of  As-  sufficiently  stated  in  the  following  opinion  of  Judge  Tuck£R; 
not  to  be  except  that  it  may  be  proper  to  mention,  that  the  claim  of 
favour.  the  lessor  of  the  plaintiff,  as  set  forth  in  the  special  verdict,  was 

2.  If,  there-  fo^"*!^^  o^  a  deed  of  mortgage  dated  the  20th  of  April^  177%^ 
fore,  upon  a  from  a  Certain  Anthony  Winston  fwho  was  found  to  have  been  in 

special      ver-  ,  **  ^ 

diet  in  eject-  possession  at  that  time)  to  James  and  Robert  Donalds  fcf  Co.;  a 
uluTertain  decree  of  foreclosure,  dated  the  3d  of  October y  1797,  against  the 
dd'endant.^or  ^^^^  at  law  and  cxrcutor  of  Anthony  Winston^  and  a  deed,  da- 
^h^he"**^"^  ted  the  24th  of  January^  1798,  to  the  lessor  of  the  plaintiff,  from 
claims,  had  90  the  Commissioners  appointed  by  that  decree  to  sell  the  land*  No 
wwCexcI^'e  possession  by  James  and  Robert  Donalds  £s?  Cb.,  by  Anthony  Win* 
ycali^nTlri  *'^'^'  ^^  ^"J"  pcrson  holding  under  him,  either  before  or  after  the 
days,  a  tvmVe  20th  of  April^  1772j  Or  by  the  lessor  of  the  plaintiff,  after  the  3d 

de  novo  ought     g.  ^      ,  t>  %        % 

to  be  awarded,  oi  October^  1797,  was  found  by  the  Jtuy. 

r 

Friday^  November  2*    The  Judges  pronounced  their  opinicMSS* 

Judge  Tucker.     Clay  brought  an  ejectment  on  the   17th   of 
"August^  1799,  agabst  Ransome.    The  Jury  found  a  special  vcr- 
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diet,  which  they  conclude  thus:  "  Wc  find  that  Fhmstead  Ran- 
somcy  the  late  husband  of  the  defendant,  was  in  possession  of  the 
land  in  quesdon,  from  1774,  until  his  death,  about  ten  years  ago; 
and  that  the  defendant  hath  been  in  possession  thereof  ever 
since  ;*•  and  refer  the  law  to  the  Court. 

An  ejectment  is  a  possessory  action,  and  only  a  competent  re- 
medy where  the  lessor  of  the  plaintiff  may  enter:  th^relo^e,  it  is 
always  necessary  for  the  plaintiff  to  shew  that  his  lessor  ha^l  a  right 
to  enters  by  ^r^in^*  a  possession  within  20  years,  or  accounting 
for  the  want  of  it  under  some  of  the  exceptions  allowed  by  the 
statute.  Twenty  year  J  adverse  possession  is  a  positive  title  to 
the  defendant:  it  is  not  a  bar  to  the  action^  or  remedy  of  the  plain- 
tiff, only ;  but  takes  away  his  xight  of  poiStssion. 

£vcry  plaintiff  in  ejectment  must  shew  a  right  of  possession^  as 
well  as  of  property :  and  therefore  the  defendant  needs  not  to 
plead  the  statute,  as  in  the  case  of  actions,  (a) 

H(^re  the  Jur)'  have  found  an  adverse  possession  for  moreihzn 
twenty  years.  But  our  sutute  of  limitation8(^)  excepts  three 
different  periods,  from  the  12ih  day  of  Aprils  1774f^  to  the  20th 
of  October^  1783;  amounting,  in  the  whole,  to  five  years  and  174 
days.  If  Rcmsome^s  entry  was  made  in  the  month  of  January^ 
1774,  or  at  any  time  before  the  23d  or  24th  of  February  in  that 
year,  his  possession  and  that  of  his  wife  would  amount  to  a  com- 
plete bar,  after  deducting  the  period  allowed  by  the  statute.  If 
his  entry  were  after  the  25th  of  February^  the  case  will  be  with- 
in the  saving  clause  of  the  statute.  I  am  therefore  of  opinion, 
that  the  verdict  is  not  sufficiendy  certain  upon  this  point,  and  that 
there  ought  to  be  a  venire  de  novo  for  that  reason. 


OCTOBBB, 
1810. 


(a)    1 
119  pe 


Burr, 
perLovd 
Manafidd. 
Bull  J>r.   P. 
103.     9  Etp. 
At  P.  402.  Si- 
ting Stokes  V. 
Biury,   Salk. 
Ml.     1  Lord 
HmfUL  741. 
fiunmngt0f,'$ 
Law  of  Ejects 
119    accord- 
ant, 

(b)  1  Rev. 
Code,  c  76, 
t.  11.  p«    109, 


Judges  Roane  and  Fleming  concurred.     The  judgment  was 
thereiore  unanimously  reversed,  and  a  venire  de  novo  awarded. 
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j^tomhy.  Mason  against  Dunman. 

1.  A  roan  on  AT  a  Court  held  for  Lunenburfr  County,  the  12th  of  yuly^ 
at  liis  own  1804,  a  paper  was  oft  Tt^ci  for  probate  as  containing  the  nuncu- 
hi "^proper"  pative  Will  of  yohn  Dunman^  deceased. 

seiises  sent  'Xhit  evidence  offered  in  support  of  the  probate  was  that  of  a 
bour  to  make  certain  Jo  fin  Blackivell^  "  who  swore  that  he  was  sent  for  by  the 
iiM.k  note*  decedent  for  the  purpose  of  making  his  will;  that  the  decedent 
pix'irncc"an('  asked  him  whether  he  would  write  the  will  there,  or  take  notes  or 
in  that  <»tano-  ^/;^;.9  upon  paper  or  slate,  or  words  to  that  effect,  and  go  into  an- 
who  wftB  pre-  other  room  to  write  it;  that  the  witness  took  notes,  in  the  pre- 
time,  and  sence  of  the  decedent,  at  his  dwelling,  and  in  his  last  illness,**  , 
maT^  rcque^  (which  are  set  forth  in  hax  verba,  in  a  bill  of  exceptions,)  "  from 
the  first  wit  which  notcs  he  drew  a  will  in  another  room ;"  f also  set  forth    in 

ncss  to  make    ^  ^  ^ 

bis  will,  and  like  manner,  and  bearing  date  on  the  6th  of  March^  1804;)  that 
note  to  be  ia.-  he  read  over^  as  he  drew  the  notes,  some  of  them  to  the  dece- 
JrUnes^^wM  ^^"^^^  *''^  '*  not  positive  that  he  read  all  of  them:  that,  after  be  had 
not     piesent  taken  all  the  aforesaid  notes,  he  did  not  read  them  over  to  the 

when  the  first 

began  to  take  decedent ;  neither  did  the  decedent  read  them  to  himself ;  bat 
preset "afier^  the  witness  believed  the  decedent  was  of  sound  mind  at  the  time 
b^lJ^'to^^ot^^  taking  the  notes;  but  that,  after  he  had  drawn  the  will  from 
the  notei  die-  the  notes,  the  decedent  was  incapable  of  reading  it,  or  bearing  it 
the  witnesses  read,  being  at  that  time  delirious.'*  Sterling  Davisy  another  wit- 
nou^t^w^moBt  ness,  swore  that  "  he  was  not  present  when  said  BlacizveU begam 
rL^d  to*th^de^  ^°  ^^^^  ®^'^  notes,  but  was  present  before  they  were  finished, 
cedent,  but  and  heard  the  decedent  direct  some  of  them  to  be  taken;  but 
siiivc  that  the  docs  not  recollect  their  purport.'*  This  witness  **  thought  the 
m)r  diJ^  the  decedent  was  of  sound  mind,^^  WHliam  Bornett^  a  third  witness, 
'Ir^rhimself-  (having  previously,  in  Court,  relinquished  and  released  all  benefit 
bill  lie  w  <8  which  he  might  be  entitled  to  under  the  will  of  yohn  Dunman^ 
projier senses  deceased,  in  case  the  same  should  be  established,)  swore,  "  that 
wiuT^s  *^  had  ^^  was  present  at  the  time  the  notes  were  taken,  and  held  the 
7**^*^ .  f  -     candle  for  the  said  Blarkweli  to  take  them  by,  and  heard  the  de- 

dranght  of  a  ^  .  ,  • 

will  from  the  cedent  reiqucst  said  Blackwell  to  make  the  said  willy  and  direct 
eedent  was  in*  each  note  to  be  taken;''  at  which  time  the  decedent  ^^  was  of 
?ing^or**hear-  sound  mind."  The  witness  was  ceruin  that  the  greater  part  of 
bl;m  *^at'Th  '  ^'^^  notes,  as  they  were  taken,  were  read  to  the  decedent;  and 

time  delirious. 

The  nous  taken  as  aforesaid  were  established  as  a  s^ood  nuncxipaUvt  will. 
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b^Ved^bm  was  not  ceWtn,  that  he  heard  the  whok  of  them 
read*  Ha  believed  that  the  notes  ^^  above  aanexed"  were  the 
B^lea  theft  taken -bjr  the  said  Biaciwell;  and  averred  Uiat  he  (the 
witness)  was  no  way  related  or  connected  with  the  decedent, 
who,  when  im  hedth,  frequently  before  his  illness,  expressed  his  ' 
determination  to  kave  half  his  esute  to  the  children  of  the  said 
witness,  yohn  Wilhamsy  a  fourth  witness,  swore  that  the  testa* 
tor  frequently  before  his  death,  when  in  good  health,  declared 
that  he  intended  (o  make  the  children  of  his  brother  Joseph^ 
Jhrnmaity  and  of  WilUam  Bametty  his  heirs*  Upon  this  eitridence, 
the  Cotmty  Court  admitted  ^^the  said  paper*^  to  record  as  tha 
nuncupative  will  of  John  Dunman;  and  that  order  was  aflirmed 
by  the  District  Court;  whereupon  Peter  Mason  (who,  with  Salfy 
his  wife,  and  others,  children  of  James  Dunman^  deceased,  had 
'  been  originally  suipmoned  to  shew  cause,  if  any  they  could, 
against  the  probate)  appealed  to  this  Court. 

According  to  former  decisions,  the  Clerk  of  the  District 
Court  was  summoned  and  attended  with  the  original  notes  and 
draught  of  the  tvW  made  by  John  Blackwett;  from  which,  aa 
weU  as  the  copies  inserted  in  the  transcript  of  the  record,  a  dif- 
ference appeared  between  the  notes  and  the  draughty  in  this,  that 
the  firmer  contmned  a  clause  whereby  the  testator  bequeathed 
to  his  mother  a  yoke  of  steers  during  her  natural  life,  and,  at 
her  decease,  to  be  sold  to  pay  her  debts,  and  the  residue  of  hia 
•wn  debts,  if  any;  which  dause  was  omitted  in  the  latter* 


#OTOBS% 
1810. 


JVtrt^  for  the  appellant.  In  the  present  case  the  paper  exhi* 
Uted  for  probate  was  offered  as  a  nuncupative  will,  and  received 
by  the  Court  as  such:  but  it  is  evident  the  testator^s  intention 
was  to  have  a  written  VfilL  llie  notes  were  taken  only  as  hints 
to  lead  to  a  will,  but  not  as  the  will  itself*  Can  a  man  make 
a  nuncupative  will  without  intending  it  i  If  .the  Court  should 
so  decide,  they  would  convert  into  a  will  what  was  never  intended 
lo  be  one,  and,  in  effect,  maie  a  will  for  the  decedent. 

But,  if  this  was  intended  as  a  nuncupative  will,  the  requisi* 
tions  of  the  act  of  Assembly  (a)  were  not  complied  with:  for  it  (a)  i  He: 
is  not  proved  that  the  testator  called  on  any  person  present  to  take  J^^i'^i^^' 
notice,  or  bear  testimony,  that  such  was  his  will,  or  that  he  used 
any  words  of  the  like  import. 
Vol.  t  8  M 
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0«Toii«,  Munford,  for  the  appellee.  The  requisidoM  of  tfie  act  of  As- 
sembly are  subtuntially  complied  with  in  this  nuncupadve  wtIL 
The  wimess  who  took  notes  of  the  will  does  not  say,  totidem  oer* 
bUy  that  the  testator  told  him,  or  others^  to  cake  notice  that  mm^ 
was  his  will;  but  that  he  sent  for  himyor  the  purpose  of  maHnff 
his  will;  that,  when  he  came,  he  asked  him  whether  he  would 
write  his  will  there,  or  uke  notes  or  hinU  upon  paper  or  slate, 
and  go  into  another  room  to  write  it;  that  the  witness,  thereupon, 
in  the  presence  of  the  decedent,  took  notes  which  be  dictated, 
and  whi^h  are  evidently  very  particular  and  accurate,  and  clearly^ 
intended  as  a  will.  -  1  hese  circumstances  must  be  equivalent  to 
the  "  words  of  like  tmport^^  required  by  the  act  of  Assembly. 

It  is  said,  that  these  notes  were  intended  to  be  reduced  int» 
form  ;  and  that  the  testator  did  not  declare  them  his  wili^  but  only 
that  he  intended  them  to  be  his  wiHy  when  reduced  into  form,  and 
approved  by  him.  But  a  will  is  only  ^^  the  legal  declaration  of  a 
man's  intentions    "  which  he  wills  to  be  performed  after   his 

(d)Q  BlCom,  death.^(fl)  A  declaration,  therefore,  that  certain  words  are  his 
wiU^  and,  that  he  intends  them  to  be  his  will  when  committed  t# 
writing  and  reduced  into  form,  must  be  good  as  a  nuncupatwe 
will,  which  is  sufficient,  (if  legaim  other  respects,)  though  verba/fy 
made,  and  not  in  form.  Indeed,  the  words  themselves^  though 
not  committed  to  writing  at  all,  would  have  been  sufficient  if  re* 
collected  by  the  witnesses  within  six  months;    and,   qfier  six 

{b)  I   Bev.  ^^nthsy  if  committed  to  writing  within  six  days.{b)     The  words 

^9*'  \  *^'*  rArm^^Aww  were,  in  truth^  the  nuncupadve  will.  The  writings 
in  question  are  only  evidences  to  prove  (or,  rather,  to  corroborate 
the  parol  testimony)  that  such  words  were  spoken. 

.No  doubt,  in  all  cases  of  nuncupative  wills,  (he  testator  intends 
to  have  his  will  reduced  to  writing,  and  signed,  if  he  shall  live 
long  enough  to  accomplish  it :  and  it  is  the  very  disappointment 
of  this  intention,  that^makes  it  bad  as  a  written  wilL  but  (in  case 
the  other  requisitions  of  the  law  be  complied  with)  good  as  a  nun-- 
cupative  will*  I  grant  the  testator's  intention^  as  to  the  disposal 
of  his  property^  must  remain  unchanged:  that  is,  no  declaration  of 
a  change  of  intention  must  appear.  But  in  this  case  there  was 
no  evidence  of  any  change  of  intention.  In  Cogbill  v.  CogbiU^  2 
H.  £9*  M.  467.  the  great  principle  upon  which  the  memorandum 
was  established  as  a  good  codicil  was  that  no  change  of  intention 

ra)8eeJiiilge  appeared.(a)  In  this  case,  yohn  De/nma/i'^  dedaradon  of  his  inten^ 

jRoan^9    and 

^Phnmiis^topiuioDS throughout}  partieularly  p.  511.  51$,  5i4.  ffS3.  5d4. 
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tion,  concerning'  the  disposal  of  his  property^  was  not  incomplete,  Octob«r, 
or  conditionalt  but  positive.  I'hcre  was  inderd  an  implied  con- 
dition annexed  to  the  directions  given  BUickweU  relative  to  the 
f[>rmal  draught  of  the  will,  that  it  should  conform  in  substance  to 
thr  notes  dictated  by  himself,  if  that  condition  was  broken,  that 
paper  might  have  been  objected  to,  and  not  signed  by  l)im,  had  it 
been  presented  to  him.  But  the  validity  of  that  paper  is  not 
indispensably  now  in  question*  The  notra  taken  in  his  presence, 
to  which  notes  no  condition  or  reservation  was  annexed,  express- 
ed the  nuncupative  will,  and  ought  to  be  established  as  such^ 
even  if  the  other  paper  should  be  rejected* 

Wirt^  in  reply.  The  draught  in  the  form  of  a  will  is  the  paper 
tendered,  for  probate,  as  the  nuncupative  will;  and  it  cannot  be 
received  as  such,  because  it  does  not  agree  with  the  notes*  The 
intention  of  the  Legislature  in  using  the  expression,  *^  words  of 
the  like  import,**  was  to  dispense  with  any  particular  form  of 
words,  but'  not  to  dispense  with  a  public  declaration  that  the 
words  were  spoken  with  an  intent  to  bequeath.  But  here  the 
testator  only  gave  hints  to  write  a  will,  and  uttered,  in  reality,  no 
tesumentary  words.  A  flood  of  frauds,  corruptions,  and  in* 
grnious  coi\trivances  may  be  let  in,  if  a  will  be  established  under 
such  circumstances  as  these. 

Wednesday^  November  28.  The  Judges  pronounced  their 
opinions. 

Judge  Tucker,  after  stating  the  case.  The  witnesses  not 
being  positive  that  all  the  notes  taken  by  the  first  witness,  in  the 
presence  of  the  testator,  and  by  his  direction,  were  read  over  to 
him,  and  approved  by  him,  after  they  were  committed  to  wri* 
ting^^  I  am  of  opinion  that  the  Court  did  right  in  considering 
those  notes  as  too  imperfect  to  be  established  as  a  written  will; 
and  the  draughty  when  completed,  not  being  read  to  hin^  nor  ap- 
proved by  him,  must  be  considered  liable  to  the  same^bbjection. 
But,  although  those  notes  were  not,  for  the  reasons  just  mention- 
ed, to  be  considered  as  a  written  will,  I  think  the  court  judged 
very  properly  in  admitting  them  to  record,  as  containing  the  sub- 
stance of  a  nuncupative  will,  made  by  the  decedent,  in  extremis^ 
at  his  own  house,  and  in  his  proper  senses. 

«  3m  SirtC«m.  608. 
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OoTOBft,       Judge  RoAmu     I  am  clearly  of  the  siune  < 
v^F-  -^^  taken  by  the  bed-side  of  the  dying  man  were  agfiod  auocupaiim 
Mmoq       ^m .  5u^  gs  j(  Joes  not  appear  clearly  whether  the  Court  below 


T.  . 

Dunrnan. 


meant  to  establish  the  note^^  or  die  draught  of  a  wilL,  I  think  it 
'  would  he  proper  to  express  it  to  be  the  intention  pf  this  Couitt* 
establbh  the  notes;  especially  as  there  is  a  sl^^  diflhronrc  be- 
tween them  and  the  draughtm 

Judge  Fleming.  This  is  a  plain  case,  that  the  notes  are  a 
good  nuncupative  will,  better  authenticated  than  any  I  have  seen. 
But  the  notes  ought  to  be  established,  instead  of  the  draught; 
there  being  a  slight  difference  between  the  two  papers,  merely  as 
to  the  disposal  of  the  money  arising  from  the  sale  of  cett^dn 
oxen. 

Judgment  unnnimously  affirmed;  and  the  Clerk  (to  prevent 
misconceptions)  directed  to  enter  the  notes  verbatim  in  the  order* 
book. 


Jnwndoyp 


Day,  Executor  of  Yates,  virho  was  Executor  of  Vsynt^ 
against  Murdoch,  surviving  partner  of  Cuningtiam 
&  Co. 


I.  A  wiTroeiit  THIS  was  a  suit  originally  brought  in  the  late  High  Court 
in  paper  mo.  ^f  Chancery,  by  Charles  Tates,  executor  of  Daniel  Payne^  agamst 

tish  debtor  to  an  •dmerican  creditor,  operated  a  full  diseharge  to  its  nominal  anioaat,  of  a  oarteiit 
snonej  debt,  {contracted  in  specie ;  notwithstanding  the  creStor  made  objeotions  to  reoetring  the 
]>fiper  money,  and  observed,  nt  the  time,  that  he  would  keep  it  safe  for  the  debtor,  but  dfa)  not  «>«• 
sid4^r  it  as  tipaymentt  thautfh  intended  04  auch  by  the  debtor  f  and  notwithstanding  the  reeeipt  •on- 
tained  a  r''ser%fitiun  that,  since  the  creditor  had  demanded  the  debt  when  tfie  rate  of  exchange  waa 
at  iSper  cent,  he  therefore  claimed  so  mnch  as  might  be  allowed  him  on  that  accomni  bj  artitx&« 
tors  afterwards  to  hare  been  (but  who  never  were)  appointed. 

S.  A  factor  and  agent  for  a  company  of  liritiih  merehants  having,  in  the  year  1771,  pureliased* 
on  their  behalf,  »  tract  of  land  in  Virginia,  for  a  sum  of  money  payable  on  demand,  and  then  re- 
o«-i\ed  ponsession  thereof  for  their  use;  and  a  credit  for  the  money  having  been  entered  in  tlieip 
bookfl;  thf  equit(Ale  tide  to,  and  possession  of,  such  land  was  thereby  oompleteiy  vested  in  the 
corapanj;  and,  under  the  act  oiJSiuy  nession,  177S,  **  oonoemiog  escheats  and  forfeittires  from  Bfv 
tinh  Ruhjects,"  the  same  escheated  to  the  Commonwealth,  which,  on  inquest  found,  became  entitledy 
in  the  same  manner  the  company  vere  entitled;  but  subject  to  the  payment  of  so  much  oaly  of  ikm 
pui  chase  money,  reraaining  due,  as  did  not  exceed  the  net  amount  for  which  the  land  was  aoM  by 
the  escheator,  reduced  to  present  current  money,  according  to  the  12d  section  of  that  act;  tke  laM^ 
British  comfmny  being  still  liable  for  the  residue  of  the  said  purchai»-mon^. 

3.  Upon  an  appeal  from  a  decree  in  Chancery,  an  error  to  the  injury  of  the  af^Uee  ooglit  to  bfl^ 
(torre^tad,  although  he  did  not  appeaL* 

*  Note.    The  Court  have  since,  to  wit,  on  the  Sd  of  0cla6er,  Ittt,  e«UUitlied  the 
fallowing  •sMft&AL  RVLa.    <<  U  it  thft  opiw^i  of  tkia  Coort,  fiMUMM  a*  weU  ob  a 
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ewnit^ham^ Co.  Brituh  merchants,  and  Walter  CoU 
*  agent  in  this  couotns  to  attach  in  his  h^nds  so  much 
cf  the  elecii  of  the  aaid  company,  (the  partnc^rs  being  residents  ia 
Crma  Brkmm^)  a^wootd  be  aoifirient  to  satisfy  two  chums  for  debu 
doe  from  them  to  the  aaid  Darnel  Payne  in  his  life*timc;  the  first ' 
fceing  a  bahmce  of  account,  on  the  Ist  oiSeptemhery  1774,  of  373A 
tU.  7d.  curreni  money,  and  the  other  491L  i9s.  lOd.  sterling;  of 
which  last-mentioned  sum,  40Ol.  was  the  price  of  certain  houses 
mkl  lots  in  the  town  of  Dumfries^  sold  by  the  said  Payne  to 
yehn  Neils&n^  an  agent  of  the  said  company,  for  their  use,  some 
^me  in  die  year  1771,  and  the  residue  was  a  baUmce  of  account. 

The  material  circumstances  relaUve  to  each  claim  (as  collected 
fiom  the  bill,  answer,  depositions  and  exhibits)  were  the  follow- 
ingw 

The  currency  debt  was  admitted  to  have  been  originally  due 
as  stated ;  but  the  point  in  dispute  related  to  a  subsequent  pay^ 
nent  of  423/^  19i«to  in  paper  money,  by  a  certain  James  Robin^ 
soih  (a  (actor  uid  partner  of  the  company,)  to  the  said  Datuel 
-Payne^oa  the  44hof  Jfriij  1777.  The  question  was  whether 
Ibis  payment,  which,  at  its  nominal  amount  was  equal  to  the 
fviflcipal  and  interest  of  the  currency  debt,  was  to  be  considered 
as  a  full  satisfaction  thereof,  or  to  be  credited  at  its  valuta  accord- 
ing to  the  scale  of  depreciation.  It  appeared  that  Payne  was  very 
onwining  to  receive  the  paper  money,  but  was  induced  to  do  so 
by  SoUnson^s  threatening  to  lodge  an  information  against  him 
with  the  committee  of  safety ;  that,  when  he  received  it,  he  put 
it  in  lus  desk,  observing  that  he  would  keep  it  safe  for  the  com- 
pany, but  did  not  consider  it.  as  a  payment.  He  gave  a  receipt  in 
the  following  words :  **  Keoeived,  April  4th,  1777,  of  Mr.  James 
RMnson^  433A  ld«.  current  money  of  Virginia^  being  the  amount 
of  the  principal  and  interest  due  to  me  in  currency  by  Messrs. 


October, 

1810. 
liuy 

V. 

Murdooh. 


Ml  tifii^trlinn  of  tba  ljiv»  at  on  fariout  deeitiont  whieh  have  heretofsre  been  had, 
that*  in  fatare,  where  a  judgment  or  deeree  is  reverted  neither  in  the  whole,  nor  in 
part,  on  the  ground  of  error  againtt  the  appelhint,  or  plaintiff,  in  any  appeal,  writ  of 
error,  or  aopersedeat;  jet,  if  error  it  perceiTed  i^aintt  the  appellee,  or  defeodantf 
AeCourtvill  eaotidcrthe  whole  reoord  at  before  them,  and  will  revenethe  pro* 
soedingiy  either  in  whole,  or  in  part,  b  the  tame  manner  at  they  would  do,  were  the 
•ppellee  or  defendant  altn  to  bring  the  tame  before  them,  either  by  appeal,  writ  of 
error,  or  topertedeat ;  onlett  toeh  error  be  waived  by  the  appellee^  or  defendant  * 
f4Mi%iaberihail  beoooihi«edafcleateof«UoRonaa  lohiia*'* 
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1810. 


Day 

▼ 
Mnrdoch. 


OcTOBBs»  Willtam  Cuningham  is?  Co.  of  Gk^gaw^^t  Amr  Dun^iea  ntioirt^ 
and  exclusive  of  the  sterling  sum  owing  for  ihe  loto  ibat  I  sold 
them;  fTevcnheless,  I  demanded  the  currency  debt  wheo  th* 
rate  of  exchange  was  at  15  per  cenU;  if.»  on  aifcitratkMi  hereafter 
-  to  be  had,  it  should  be  determined  that  I  am  entitled  to  an  allow- 
ance on  that  account,  the  said  company  are  hereby  aubgeded  to 
such  allowance.     Dan.  PayneJ"^ 

It  was  contended  t^  him  that,  in  consequence  of  the  demand 
mentioned  in  that  receipt,  the  debt  in  question  should  be  consW 
dered  as  turned  into  sterling  at  the  rate   of  15  per  cent^  dif- 
ference of  exchange;  and  he  alleged  that  this  had  been  conseoted 
to,  on  the  part  of  William  Cuningham  &P  Cb«  as  a  consideratioa 
for  further  forbearance  of  the  debt;    but  of  this  there  was  np 
proof.     It  was  stated  in  the  depoiition  of  Walter  Colquhaun^ 
(who,  it  seems,  did  t\oi.answer  the  bill  as  a  dffendant^  but  was 
examined  as  a  wi^w,),that  Payne  never  made  him  any  offer  of 
leaving  the  conditional  clause  in  the  receipt  to  the  decision  of  ar* 
bitrators;  that,  subsequent  to  his  death,  his  executor  Tates  wrote 
a  letter  to  the  deponent  as  agent  for  the  company,  touching  an 
arbitration;  to  which  he  answered  that,  if  it  was  meant  to  of&k 
the  whole  transaction,  he  did  not  feel  himself  at  liberty  to  coo^ 
sent;  but,  if  the  matter  in  controversy  be  considered  as  restricted 
to  the  claim,  in  Mr.  Paynt^s  receipt,  respecting  the  exchange 
he  might,  unless  counselled  to  the  contrary,  consent  to  the  leaving 
of  that  point,  as  the  only  disputable  one,  to  the  decision  of  arbi» 
trators;  that  no  written  reply  was  given,  but  the  deponent  un* 
derscood  the  limiution  proposed  would  not  be  agreed  to* 

As  to  the  debt  in  sterling  money;  it  appeared  that  a  verbal 
aontract  was  made  by  John  Neilson^  (actor  for  the  company^  ia 
the  year  1771,  for.  the  purchase  of  ,the  houses  and  lots  aforesaid 
of  Daniel  Payne^  at  the  price  of  400/«  sterling,  payable  on  de- 
mand; that  possession  was  then  given  to  the  said  factor  for  the  ^ 
use  of  the   Company,  and  a  credit  for  the  money  entered  ia 
their  books;  that  no  deeds  were  executed;  Aiyn^  having  refused  ' 
to  make  any,  since  the  money  was  not  paid,  and  choosing  to  re- 
tain the  legal  title  in  himself  as  security  for  such  paymem;   that 
the  said  lots  and  houses  were  afterwards  confiscated  as  the  pro- 
perty of  British  subjects,   and  that  he  (although  requested  by 
Adam  Newall^  an  agent  of  the  Company)  did  not  interfere  to  pre- 
vent it,  by  Betting  up  his  legal  title  ag^uns^  the  claim  of  the 
I 
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GoainMmwealth.     The  Company  therrfbre,coDtendecl,  that  they  Octobbr/ 

ought  not  to  be  compelled  to  pay  the  said  purchase- money.  It  ap« 

peared)  moreover,  that  four  bonds  belonging  to  the  said  Company, 

aod  apiountmg  to  1,971/.  4««  6^.  1-2.  were  put  into  the  said 

Payne's  hands  ort  the  4th  day  of  February^  1786,  as  security  for ' 

bis  claims ;  of  which  bonds  one  for  233/.  10s.  lOd.  was  returned 

to  Waker  Colquhaun^  their  agent,  on  the  31st  ot  Julyy  1789,  but 

tbe  other  three  (with  two  billa  of  sale  as  additional  security  to 

two  of  them)  were  said  to  have  been  retained  by  the  said  Payne 

and  his  executor. 

The  Chancellor  made  a  general  order  of  account,  March  15, 
1800 ;  and,  afterwards,  on  the  18th  of  May^  1801,  '^  having  con* 
Bidered  allegations  of  parties,  their  proofs,  and  the  arguments  of 
counsel,  directed  the  Commissioner,  in  suting  the  accounts  be- 
tween the  parties,  to  debit  the  plaintiff's  testator  with  the  value 
of  the  money  (which  he  acknowledged  himself  to  have  received) 
according  to  the  statutory  scale  of  depredation^  and  not  to  debit 
the  defendants  with  the  consideration  money  which  they  had 
agreed  to  pay  for  the  houses  and  land  in  Dumfries*^'*  The  Com« 
missioner  made  a  report  accordingly,  finding  a  balance  against 
tfie  defendants  (after  charging  them  with  rent  for  the  said 
houses  and  lots  during  the  time  they  were  occupied  by  their 
agents)  to  the  amoimt  of  465/*  lis.  2d.  to  bear  interest  from  the 
4th  of  Aprils  1777;  (the  date  of  the  receipt  for  the  ipooney  paid 
as  aforesaid  on  account  of  the  currency  debt;)  about  which 
time  James  Robinson^  the  factor  and  partner  of  the  Company, 
with  all  their  clerkr,  storekeepers  and  assistant  storekeepers 
were  obliged  to  leave  the  State  under  the  resolution  of  the  As* 
•emUy,  dated  the  18ch  day  of  December^  1776,  for  enforcing  the 
statute  staple  of  the  27th  Edw.  III.  c.  17- 

This  report  was  confit  med  by  the  Chancellor,  and  (omitting 
eight  years'  interest  for  the  time  of  the  war)  he,  decreed  to  the 
plaintiff  the  balance  reponed,  with  interest  from  the  4th  of 
Aprtly  1785:  from  which  decree  \)ic  plaintiff  appealed. 


Warden  and  Botts^  for  the  appellant. 


Williams  and  Wtckham^  for  the  appellee. 

On  the  part  of  the  appellant^  it  was  contended  tliat  the  decree 
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ISIU. 

llardoek. 


WM  erroneous  in  not  allowing  the  purdiattf^monejr  for  die  loH 
and  houses  in  Dumfries*  This  bargain  wot  made  befiore  tte 
statute  of  frauds  was  adopted  in  this  country.  A  parol  agree* 
meiit,  at  rhat  time,  would  have  been  enforced  in  equity,  eroi 
without  p:irt  performance.  But  here  there  was  part  perfoma* 
ance,  Cuningham  &  Co.  were  put  into  actual  poasessioo,  aad 
Blade  considerable  improvements.  The  land  was  their  property, 
and  (he  money  the  property  of  Payne.  He  had  a  right  to  g» 
against  them  personally  as  debtors^  though,  it  is  true,  he  retraieil 
a  lien  on  the  land.  He  might  waive  his  lien  if  he  chose,  but 
this  could  not  deprive  him  of  his  personal  remedy* 

The  bargain  being  obligatory  on  him,  he  could  not  have  pre* 
vented  the  sale  by  the  escheator :  for,  if  he  had  filed  a  monttrans  de 
droit^  the  previous  sale  to  Cuningham  &  Co.  would  have  barred 
his  right ;  and  he  was  npt  bound  to  have  committed  a  fraud  on 
die  government  by  representing  the  land  as  his  own*  U^  t^^ta,  he 
Itos  done  no  wrot\g,  how  has  he  forfeited  his  right  f 

According  to  the  contract,  Cuningham  &P  6*0.  ought  to  haeve 
paid  the  money  immediately;  whereupon,  a  deed  woidd  have 
been  made,  conve)ring  to  them  the  legal  tide;  if  which  \mi  beea 
done,  it  is  admitted  on  all  hands,  nothing  could  have  saved  the 
land  from  the  chum  of  the  Commonwealth.  ShaU  they  be  heee* 
fited  by  their  own  wrong,  and  put  in  a  better  situatioo  thaa  if 
thev  had  paid  the  money.  The  doctrine  laid  down  in  S  Datt. 
825.  shews  that,  as  British  subjecto,  they  were  persondy  liable 
for  the  acts  of  dieir  government. 


(a)  CA.  J?«». 


S$? 


Ch,  Rev. 
106.  lis. 


On  the  other  side^  it  was  said  that  the  jurisdiction  of  the 
Court  of  Equity  in  this  case  could  be  supported  only  by  taking 
this  as  a  bill  for  spectre  performance.  Considering  it  as  such,  the 
Court  has  a  discretionary  power  to  grant  or  withl^ld  relief  No 
man  shall  demand  equity  without  doing  equity ;  so,  also,  without 
having  done  equity.  It  was  Paynes  duty  to  protect  om*  rightSy^ 
and,  not  having  done  it,  he  is  not  entitled  to  a  decree.  He  must  be 
presumed  to  have  had  it  in  his  power  to  assert  all  his  legal  tifjtiVSf 
the  act  of  Assembl)  (a)  having  provided  for  the  protectioo  of 
such  rights.  The  Commonwealth  could  only  take,  subject  to  the 
righti  of  Payne;  nothing  but  the  rights  of  Cumngham  &  Co.  be- 
ing confiscated. 

As  a  creditor  J  also,  Payne  was  protected.(i)    Tbete  can  be 
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BO  doubt  that  he  might  have  secured  himself  in' the  mode  pointed  Octoi»», 
out  by  one  or  other  of  the  laws  on  this  subject.  An  ample  fund,  s^^v^ 
therefore,  exiaffing,  in  the  lots  and  houses  themselves,  out  of  Day 
which  he  might  have  been  paid,  it  was  his  duty  to  resort  to  that  Murdoch, 
fund,  and  not  to  Ctnungham  fcf  Co.;  according  to  the  maxim  that  — — *— 
^^  no  right  ought  to  be  exercised  in  a  manner  prejudicial  to  the  ' 
rights  of  others.»  Sz  Vrl  t. 

%.  6.   note  (i). 
I  H  Bl    136. 

In  reply  it  was  observed  that  this  was  not  a  bill  for  specific  ^'ri^ht  ▼. 
performance.     The  plaintiiF  came  into  equity  on  the  ground  that  ca,  346.  s  c! 
the  defendants  were  out  of  the   Commonwealth,  and  he^  could  54  p^l^j[ 
not  sue  them  at  law.     This  was   the  only  circumstance  which  -''"wie.- 
ousted  the  Court  of  Law  of  its  jurisdiction.     Cuningham  £sP  Co. 
were  not  entided'to  a  deed,  but  upon  payment  of  the  money;' 
and,  now,  upon  payment  of  the  money  ^  a  deed  may  be  made  them, 
conveying  all  the  right  remaining  in  Payne's  representatives. 

On  the  part  of  the  appellees^  also,  the  decree  was  said  to  be  er- 
roneous, in  directing  the  paper  money  payment  to  be  scaled. 
The  scale  applies  only  to  subsisting  debts  unpaid,  but  not  to  pay» 
ments;  for  the  law  is  positive  that  all  actual  payments  in  paper 
money  shall  be  good  at  their  nominal  amount.  This,  being  an 
error  to  the  injury  of  the  appellee^  ought  to  be  corrected,  though 
he  has  not  appealed.  If  there  be  one  error  in  favour  of  the  ap^ 
pellanty  and  another  in  favour  of  the  appellee^  the  Court  will  di- 
rect both  to  be  corrected.  Where  a  balance  of  account  is  to  be 
struck,  atid  the  sum  of  errors  on  both  sides  to  be  calculated,  the 
Court  must  look  into  the  whole  business,  and  correct  all  the  er* 
rors.  For  this  reason,  after  a  decree  for  an  account^  the  plaintiff 
cannot  dismiss  his  bill;  but  al)alance  of  account  may  be  decreed 
to  the  defendant;  as  was  4one  the  other  day  in  Todd  v.  Bow- 
yer.{a)  ^)  .^.,  P* 

To  this  it  was  objected^  that  Payne  was  not  obliged  to  take 
paper  money  between  1770  and  1774;  when  he  demanded  pay- 
ment, and  Cuningham  &f  Co.  failed  to  pay.  The  pardcular 
wording  of  the  receipt  of  the  4th  J/^r//,  1777,  proves  this,  and 
•hews  that,  in  equity^  the  payment  should  be  scaled. 

The  counsel  for  the  appellee  contended^  contra^  that  the  word- 
T«u  I.  3N 
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^^"um"'  "gof*e  receipt  proved  nothing,  but  that  Payne  wished  to 

s^^-v-^^  get  over  giving  a  receipt.     It  was,  nevertheless,  a  plain  receipt  in 

D.y  fuU.  .     f  F  « 


Mordoeh. 


Friday^  Nmemher  3a    The  following  was  entered  as  the 
opinion  of  the  Court\  consisting  of  Judges  Roane  and  Tvcua. 

*♦  The  Court,  having  maturely  considered,  &c.  is  of  opinion  that 
the  said  decree  is  erroneous:  dierefore,  it  is  decreed  and  ordered 
that  the  same  be  reversed  and  annulled,  and  that  the  appellees 
pay  to  the  appellant  the  costs  as  weU  by  him  as  by  hu  testator 
expended  in  prosecuting  his  appeal  aforesMd  here.     And  thia 
Court,  proceeding  to  make  such  decree  as  the  said  Superior  Court 
of  Chancery  ought  to  have  pronounced,  is  of  opinion,  that  the 
payment  of  423^  19».,  current  money  by  Jamn  Robinaon,  for  and 
on  account  of  the  appeUees,  to  Daniel  Payne,  on  the  4th  day  of 
Afirit,  1777,  which  is  acknowledged  by  said  Ayn*  tohave  been 
the  full  amount  of  die  principal  and  interest  then  due  to  him.  in 
current  money,  was  a  full  payment  and  extinguishment  of  that 
debt,  notwiUistandirig  the  demand  made  by  the  said  Payne,  that 
the  same  should  be  turned  into  sterling  at  the  rate  of  15  per 
cent,  difference  of  exchange,  and  the  reservation  by  him,  of  a 
nght  to  claim  the  same  in  future;  the  commutation  aforesaid  of 
that  debt,  being  neiUier  agreed  to  by  the  debtors,  or  dieir  agent, 
(and,  if  consented  to  as  a  consideration  for  further  forbearance 
of  the  debt,  as  alleged  by  the  said  Payne,  was  probably  a  device 
to  elude  the  provision  of  Uie  statute  of  usury,  and  therefore  void  ) 
nor  being  established  by  Uie  award  of  arbitrators,  according  to 
the  tenor  of  the  receipt  granted  by  the  said  Payne  at  the  time  of 
Ac  payment  aforesaid;  nor,  if  this  bill  was  intended  to  procure 
the  decision  of  the  Court  of  Equity  in  lieu  of  that  of  the  ari>itni. 
tors  upon  that  question,  does  it  appear  that  the  appellant  has  any 
just  right  to  claim  the  addition  or  commutation  aforesaid;  and 
that  Therefore  the  biU  should,  as  to  the  appellswit,  be  dismissed,  so 
far  as  It  relates  to  that  article,  wid,  costs;  but  that,  on  the  odier 
hand,  the  appeUees,  alUiough  they  have  not  appealed  from  the 
decree  ,n  question,  ought  to  be  aUowed  the  benefit  of  the  nominal 
amoum  of  die  payment  aforesaid,  which  ought  not  to  be  subjected 
to  die  operation  of  the  scale  of  depreciation  established  by  law  • 
that  »um  terming  only  one  item  of  the  account  betwe«  the' 
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parties,  mtid  its  allowance  in  fuU  to  the  appellees  not  changing  the  Ootobkb, 
result  of  the  decree,  which  will,  under  the  opinion  of  this  Court, 
•8  now  declared,  be  still  rendered  more  favourable  to  the  appel- 
lant. 

^  And  this  Court  is  further  of  opinion  that,  by  the  contract ' 
^  and  agreement  between  John  Neilson^  factor  and  agent  for  the 
f  said  WWiam  Cuningham  CsP  Cb.,  and  made  in  their  behalf  with 
Darnel  Payne  in  the  year  1771,  and  not  disapproved  of,  but  ac* 
quiesced  in  by  them,  for  the  purchase  of  the  said  Payne^M  lots 
and  houses  in  the  town  of  Dumfries^  fbr  the  sum  of  400/.  steriing, 
pa3raUe  on  demand,  possession  whereof  was  then  given,  and  a 
credit  for  the  money  entered  in  the  books  of  the  Company,  as 
spears  by  their  answer,  the  equitable  tide  and  possession  was 
thereby  completely  vested  in  the  said  William  Cuningham  (^ 
Cb.,  who  might  at  any  time  have  coerced  a  legal  tide  from  the 
said  Daniel  Payne^  by  paying  or  tendering  to  hrai  the  purchase*^ 
money,  until  the  said  Daniel  Payne  was  absolved  from  that  obli* 
gation  by  the  Acts  of  the  Legislature  of  the  Commonwealth  of 
Virginia^  and  the  proceedings  had  under  the  same,  confiscating 
the  righu  of  the  said  William  Cuningham  and  Company  in  and 
to  the  same. 

^^  And  this  Court  is  further  of  opinion,  that  the  retention  by  the 
said  Daniel  Payne  of  the  said  legal  ude  as  a  security  for  the  pay- 
ment of  the  purchase-money  for  the  said  lots  and  houses  did  not, 
impose  it  upon  him  as  a  duty,  by  any  smister  act  or  device,  to  en- 
deavour to  protect  the  property  therein  of  the  said  William 
Cuningham  &  Co.  from  confiscauon;  nnore  especially,  as  it  ap- 
pears, from  their  own  shewing,  that  they  had  one  or  moro 
agents  or  factors  in  this  country  during  the  whole  period  of  the 
revolutionary  war,  who  were  equally  competent  to  have  defended 
the  same;  and  that  the  said  Daniel  Payni  is  not  responsible  fov 
the  confiscation  and  sale  thereof^  which  he  could  not  probably 
have  prevented,  as  the  Commonwealth,  by  the  act  ^^  concerning 
escheats  and  forfeitures,''  became  entided  in  the  same  manner  as 
the  said  William  Cuningham  £sf  Ce.  were  entitled,  subject,  ne- 
vertheless, to  the  payment  of  the  consideration  agreed  to  be  paid 
by  the  said  William  Cuningham  &f  Co.  for  the  same. 

And  this  Court  is  fiuther  of  opinion,  that  the  appellees  are  still 
liable  to  the  representatives  of  the  said  Daniel  Payne^  for  any 
part  of  the  said  considerauon  money  which  apiay  remain  due 
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0«TOBBft»  beyond  the  net  amount  of  the  consideration  for  whidi  tfi^  lots  and 
'^'^'  houses  aforesaid  were  sold  by  the  escheator  of  the  Common- 
wealth, after  deducting  all  just  and  reasonable  expemes  oi  the 
salcf  of  the  same,  reduced  to  current  money  of  this  present 
period,  according  to  the  directions  of  the  act  of  May^  1779,  c«  4. 8« 
%.  ^^  concerning  escheats  and  forfeitures  from  British  subjects,'' 
according  to  the  rate  of  exchange  between  current  and  sterling 
money  at  the  time  when  the  final  decree  shall  be  made  in  this 
cause,  with  interest  thereupon  from  the  time  of  the  institution  of 
this  suit;  and  if  the  bond^,  menuoned  in  the  exhibit  No.  6.  have 
been  retained  by  the  said  Daniel  Puyncy  or  his  representatives, 
as  is  suggested  in  the  answer,  that  the  same,  upon  the  perform- 
ance of  this  decree  on  the  part  of  the  appellees,  shall  be  delivered 
up  to  them,  the  appellant  accounting  with  them  for  any  moneys, 
which  may  have  been  received  thereupon  by  himself,  or  his  tes- 
tator  Charles  Yates^  or  the  said  Daniel  Payne^  or  any  other 
person  to  his  or  their  use. 

^^  And  the  cause  was  remanded  to  the  said  Superior  Court  <^ 
Chancery,  with  liberty  to  the  appellant  to  make  the  Common- 
weath,  or  those  daiming'under  it,  parties  thereto,  if  he  shall  be 
so  advised.'* 


Friday,  Benjamin  Watkins  Leigh's  Case. 

JVbt«m6erl6. 

1.  Thepmc      MR.  LEIGH  having  on  a  former  day  of  this  term  asked  per- 

b^not    an^  missiou  to  qualify  as  counsel  at  this  bar,  it  was  then  resolved  by 

Sfder*'^  the^*  the  wholc  Court,  that  m  addition   to  the  oaths  of  qualificauon 

Common^        heretofore  usual  in  such  cases,  he  must  take  the  oath   prescribed 

s.  An  attor-  in  tl^  3d  Section  of  the  late  act  to  suppress  duelling :  which  he 

n^boa^d[  m  ^^id  he  would  consider  of,  and  for  the  time  declined.    And  now, 

hii'^STMon  *y  ^^^^^  ^f  ^^^  ^^'*^  he  again  moved  to  be  admitted  to  the  bar, 

to  the  bar  of  qj,  his  taking  the  usual  oaths,  without  the  additional  one  last  men^ 

any  Coart,  lo  t  #• 

take  the  oath  tioned.     He  flattered  himself  he  should  be  able  to  convince  the 

the  sd    sec-  Court  that  its  first  impression  on  this  subjecr,   formed  and  ex* 
^  ^  mp-  P»^^ed  as  it  was  without  argument,  and  on  the  sudden,  was  in- 
prttidveUios.  correct ;  in  which,  if  he  should  have  the  good  fortune  to  succeed, 
he  should  have  no  doubt  or  apprehension  which  would  preponde- 
rate with  that  tribunal!  the  love  of  jiistice  or  the  pride  of  con- 
sistency. 
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The  act  directs,  ^^  that  from  and  after  the  passing  therec^,  every   OcroBsst 
person,  wh^  shall  be  appointed  to  any  office  or  placcy  civil  or  mili^   v^-\^^w 
tofy,  under  $hh  Commonwealth  shdH^  in  addition  to  the  oath  now  Letgii'tCaM. 
prescribed  by  law,  take  the  oath"  therein  prescribed.     Mr.  Leigh  - 

insisted,  that  the  practice  of  law  was  not  an  office  or  place  under 
the  Commonwealth^  within  the  meaning  of  the  act;  that  the  act  in- 
tended pu6itc  offices  only,  and  not  private  ones  of  any  kind. 

I  agree,  said  he,  it  is  laid  down,  generally,  that  attorneys  at 
law  in  Engkmd  are  in  all  points  officers  of  the  respective  Courts 
in  which  they  are  admitted.  3  BL  Com.  26.  fiut  their  cha- 
racter of  officers  of  Court  in  England^  is  derived  from  certain 
restricttons  they  are  under,  and  privileges  they  enjoy,  in  that 
country,  unknown  in  this.  In  Engkmd^  attorneys  cannot  be  bail 
in  civil  cases ;  nor  can-  attorneys  at  law  practise  as  solicitors 
in  Chancery;  nor  attorneys  in  one  of  the  Courts  bf  West'^ 
minster  in  any  other;  nor  can  they  be  called  to  the  bar,  till 
struck  off  the  roll  of  attorneys;  nor,  if  once  admitted  barristers, 
enrolled  as  attorneys  again,  till  disbarred  at  their  inns  of  Court; 
and  they  must  not  only  be  examined  and  sworn,  (as  here,)  but 
must  be  enrolled,  and  must  have  served  five  years^  previous  ap- 
prenticeship as  attorney's  clerks.  Doug.  114.  466,467.  3  Bl.  Com. 
vhi  supra*  Stat.  4  Hen.  IV.  cap.  18.  cap.  23.  2  Geo.  II.  cap. 
27.  12  Geo.  11.  cap.  13.  22Ge(^  U.  cap.  46.  23 Gr^^.  ll.cap.  26. 
ZOGeo.  li.  cap.  19.  On  the  other  hand,  attorneys  cannot,  regularly, 
be  held  to  special  bail ;  they  must  be  sued  by  bill,  not  by  ori- 
ginal ;  they  can  only  be  sued  in  the  Courts  they  belong  to ;  and 
they  are  eicempt  from  serving  in  offices  they  may  be  elected  to 
against  their  inclination.  Doug.  312.  1  Bac.  Abr.  191.  T: 
Raifm.  179*-  1  Lev.  265.  And  to  prove  that  this  character  of 
officers  of  Court  attached  to  attorneys  in  England^  springs  from 
these  restrictions  and  privileges,  Mr.  Leigh  remarked  that  (king's 
counsel  excepted)  Serjeants  and  barristers  at  law,  who  are  sub« 
ject  to  such  restrictions,  and  have  no  such  privileges,  take  no 
oath  of  office,  and  are  not  deemed  officers  of  Court.  3  Bl. 
Com.  28.  Now,  in  Virginia^  no  such  restrictions  or  privileges 
exist:  here  attorneys  are  COUNSEL.  In  England,  too,  it  was 
formerly  held  that  attorneys  were  compellable  to  act;  Co.  Litt. 
295.  b.  But  it  has  ^en  since  adjudged,  that  an  attorney  is  not 
compellable  to  appear  for  any  one,  unle!>s  he  take  his  fee,  or 
back  the  warrant.  1  Sali.  87.  And  even  if  the  law,  as  stated  by 
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OoroBKK*   9ir  Edward  C§ie.  h»  not  been  thus  expkxled;  ttiQ  coumetwa^ 
y^^-^^^^s^    never  thought  compellable  to  act ;  (^Harg.  Cq»  Liti,  4di  mtpra*  m  U) 
Lei^'t  Cuie.  and  as  in  Virginia^  the  charactert  of  attoesby  and  govhsbl 
■  are  inseparably  bicndtd  in  the  aame  person^  so  that  one  cannoc  bt 

engaged  as  attormet,  without  being  engaged  as  ooinia£L,  itt 
which  latter  capacity  he  is,  on  no  principk,  compeUaUe  lo  act; 
it  results,  that  no  part  of  the  profession  is  ao  compeUaUe  in  this 
country.  Attorneys,  therefore,  are  no  tnore  officers  of  Court 
B£RE,  than  COUNSEL  are  in  England.  A  class  of  naen  they  ai^, 
indeed,  in  this  as  weU  as^in  that  countiy,  cpnorrnatf  in  the  ad* 
ministration  of  justice,  to  whose  diligence,  integrity,  ability  and 
hoi^ur  much  is  necessarily  confided,  while  from  situation  thqr 
are  ex[k>scd  t6  peculiar  temptation ;  and  on  that  accovnt  sob* 
jected  to  examination  and  probation,  sworn  to  do  their  duty, 
regulated  by  rules  of  policy  and  practice,  and  liable  to  ansiniatj 
punishment  and  privation  for  unworthineas  or  ndsconduct  But 
these,  their  only  traits  or  the  orriCBR  known  to  qvr  lXw» 
they  have  in  common  with  jurors:  jurors,  as  well  as  attorneys, 
sre  necessary  in  our  system  of  jurisprudence,  are  delected,  swom, 
regulated,  and  summarily  punishable  for  misbehanour.  Atsorneya, 
therefore,  are  no  more  than  jurors  officers  of  Court  in  Virginia. 

But  granting  that  attorneys  are  on  the  same  footing  here  as  itt 
England;  that  they  are  officers  of  Court;  still,  Mr*  L^h  con* 
ttiidtd,  they  art  not  public  ojkers  within  this  act. 

In  fixing  the  legal  construction  of  this  our  test,  sfud  be,  I  could 
not,  for  curiosity,  forbear  looking  into  the  construction  put  bjr 
English  legislators  and  lawyers,  on  their  corporation,  test  and  ab» 
juration  acts;  which  are  known  to  have  been  enforced  and  inteiv 
preted  in  a  spirit  that  the  n»ost  rigorous  expounder  of  our  test^ 
cannot  except  against*  And  here  every  thing  confirmed  asy  po- 
sition. 

By  the  test  act,  stat.  25  Car.  IL  c.  2.  it  was  enacted,  ^that 
every  person  that  shall  bear  any  ojgke^  civil  or  mHitary^  or  shall 
receive  any  salary,  fee  or  wages,  by  reason  of  any  grant  from  Us 
nuyesty,  or  shall  have  command  or  place  of  trust  under  km  mth ' 
jesty^  or  by  his  authority^  or  by  authority  derived  from  hiw^  within 
England^  &c.  shall  take  the  oaths  of  supremacy.  Sec  Now, 
within  this  sutute,  (of  which  the  words  are  stronger  than  thos^  of 
,  ours,)  it  seems,  attorneys  and  counsel  were  not  supposed  to  be  in* 
eluded,  as  holding  ojices  or  places  tf  truot  under  thcJtingy  or  un^ 
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der  autkoriiy  derived  from  fwnt  othetwise  Parliament  would  not  ^7j*^J*** 
have  tbought  it  ttecessaiy  to  subject  them  to  the  test  by  a  special  ^#^^r^^/ 
statute,  as  they  did  by  7  and  8  Wm.  ilL  c.  24.  LeigH  •  Cm. 

By  the  atijuratioa  act,  13  Wm.  ill.  c  6.  it  was  enacted,  **that  — — -^-^ 
every  person  who  shall  bear  my  office^  chii  or  military ^  or  shall 
receive  any  pay  by  reason  of  any  grant  from  his  majesty,  or  shall 
have  command  or  place  of  tru»t  under  his  majetty^  or  by  auiha^ 
tUy  dertoedfrom  him^  within  England^  &c.  and  all  ecclesiasdcal 
persons^  members  oi  colleges,  &c.  and  ail  persons  teaching  pupils^ 
Ice*  and  all  preachers,  itc  and  every  person  that  ^U  aa  as  a  ser« 
jeant  at  law,  coutisetlor^  barrister,  advocate,  attorney,  solicitor,  clerk 
•r  notary,  by  practising  as  such  in  any  Court,  shall,  within  three 
aaonths  after  they  eater  upon  such  office,  or  take  upon  them  such 
practke^^  take  the  oath  of  abjuration,  be.  Upon  which  Mr.  Leigh 
remarked,  that  the  alternative  words  (or  take  upon  them  such  preK* 
tke)  plainly  re£Brred  to  the  lioal  ch  ak acters  before  mentioned ; 
and  shewed  that  the  pariiameot  did  not  deem  their  profession,  not 
was  it  generally  understood  to  be,  an  office  on  flack  tniGMtB 
€OVBRiiJCB]iT;  if  they  bad  thought  so,  those  words  would  not 
have  been  inserted. 

And  by  the  corporation  act,  13  Car.  11.  stat.  2.  c  1.  it  was 
nnacied,  ^  that  no  person  shall  be  placed  or  chosen  in  any  ofioe 
of  mayor,  alderman,  recorder,  bailiflf,  town^-clerk,  common  coon* 
ciUman  or  other  office  of  magistracy,  ptace^  truot,  or  empUymenC^ 
eoncermng  the  government  of  ai^  city,  borough,  or  cinque  port, 
and  their  members^  or  other  poet  town,  that  shaU  not  within  one 
year  next  before  such  choice  have  taken''  the  oaths  of  ssprcanaey, 
be  and  in  default  thereof^  every  mch  placing  and  choke  n  de- 
clared void.      Mr*  Leigh  thou^t  that  if  any  words  would  in* 
dude  the  attorneys  of  Corporation  Courts,  aa  officers  or  place* 
men^  those  of  this  statute  woukL     Yet  it  had  been  expressly  ad* 
judged,  that  an  attorney  was  net  an  officer  witlun  that  act.      TV 
Jtaym.  56.  94*  S.  C     Sid,  94.  152.    1  Kcb.  340.  354.  38r.  558« 
675.      Whidn  he  took  to  be  a  direct  decision  of  the  very 
point  DOW  ttt  discussion*     In  all  the  notices  of  this  case,  the 
only  question  ever  raised  was,  whether  an  attorneyship  was  such 
n  place  as  that  a  aMnnAiifnir  would  lay  to  restore  one  to  it;  and  it 
is  decided  that  of  an  attorneyship  in  the  coiMfion  bench,  to 
which  the  ptolesaion  here  is  in  that  respect  analogous,  no  manda" 
mm  in  any  case  wodd  lie,  bcoMtse  of  die  Court's  soounary 
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OcTOBBK,   power  of  removal:  but  no  doubt  was  ever  entertaiued,  that  the 

y^rsr^t^    attorney  was  not  within  the  corporation  act. '   It  had  been  even 

Leigh's  Caie.  doubted,  whether  a  censor  of  the  college  of  phy^cians  (who  bjr 

'  the  acts  of  incorporation,  stat.  32  Hen.  VIII.  c.  40.  and  1  Mary^ 

Stat*  2.  c.  9.  must  be  sworn  in  office,  is  compellable  to  officiate, 

and  is  vested  with  large  powers  of  fine  and  imprisonment)  vnm 

a  public  officer  within  this  act.     5  Mod.  431. 

The  Englhh  i'^wyers,  judges,  and  parliament,  therefore,  in  the 
utmost  fury  of  religious  zeal,  gave  not  to  stronger  words,  so 
large  an  interpretation,  as  had  been  given  to  ihtfar  tveaier  words 
of  our  act  to  suppress  duelling. 

But,  said  Mr.  Leigh^  a  reference  to  our  own  institutions  will  place 
the  true  meaning  of  this  statute  in  a  yet  more  striking  light;  and 
ascertsun,  beyond  doubt,  the  justness  of  the  construction  I  con* 
tend  for. 

The  act  itself  furnishes  one  clear  criterion  of  its  meaning. 
When  the  legislature  ordains  that  an  officer  shall  take  an  oath  to 
observe  a  particular  law  during  his  continance  in  office^  (such  are 
the  words  of  the  oath,)  surely  it  alludes  to  such  offices  as  are 
wont  to  be  formally  resigned  and  vacated.  This  act,  therefore, 
could  not  have  alluded  to  the  practice  of  the  law,  of  which  an  ac- 
tual resignation  is  unheard  of.  It  is  true,  judicial  and  some  other 
offices  are,  from  obvious  policy,  incompatible. widi such  practice; 
but  if  the  incompatible  office  be  abandoned,  professional  rights 
are  ipso  facto  restored.  If,  for  example,  a  Judge  of  this  Court 
were  to  resign  his  station^  surely  he*  mig^t  resume  his  practice  in 
his  former  courts,  without  qualifying  anew. 

It  must  be  agreed,  that  if  the  profession  of  the  law  be  an  office 
or  place  under  the  Commonwealth  at  all,  it  is  a  lucratsoe  one* 
Now .  the  cotistitution  of  Virginia  expressly  provides,  that  all 
persons,  ^^  holding  lucrative  officesy  shall  be  incapable  of  being 
elected  members  of  either  house  of  assembly,  or  the  privy 
'  council.*'  Art.  14.  If  then  the  construction  I  am  controverting 
be  right,  lawyers  are  excluded  from  the  assembly  and  the  coun* 
cil.  Yet  the  framers  of  the  constitution,  most  of  whom  sat  in  the 
first  assembly  under  it,  and  their  successors  ever  since,  never 
(as  we  know}  had  ai^y  such  idea.  The  whole  practice  of  the 
constiti^tion  from  its  origin  to  this  day,  the  contemporaneous,  the 
present,  the  constant  exposition  of  it,  refutes  this  inference ;  and, 
by  consequence,  explodes  that  consmiction,  of  which  it  is  the 


In  the  SSik  Year  of  the  Commonwealth.  473 

direct  induction;  that  attorneys  areoiSctfa  under ^oineromcnt.  I  OcxoiitB,' 
never  heard  of  but  one  doubt  on  ^s  point,  which  was  started  by  ^^^->rw 
one  member  of  the  last  Assembly.  Nay,  some  of  our  ablest  men  Lv^'t  Cne. 
have  much  doubted  whether  the  appointment  of  State's  Attorney  in  -  ' 

the  County  Courts,  is  an  oj^e  under  government.  In  tbe  Senate, 
the  negative  was  resolved  in  Mr.  Doddridge* s  case;  in  Mr.  Camp^ 
helPsy  the  affirmative:  in  the  other  house  I  remember  no.prece* 
dent,  though  the  ease,  to  my  knowledge,  has  often  occurred. 

Some  way  attempt  to  obviate  this  bst  argument,  by  taking  a 
distinction  between  offices  under  tbe  Constitution^  and  under  the 
Commonwealth,'  and  though  it  be  too  subtle  for  the  vision  and 
grssp  of  my  mind,  3ret,  should  it  occur,  it  will  he  put  to  rest  by 
considering  that  this  principle  of  the  Constitution  is  not  restrain* 
ed  to  offices  of  its  own  providing ;  that  the  clause  itself  recognises 
ail  lucratiTe  offices;  and  that,  though  the  professicm  of  the  law  is. 
not  menttbned  by  the  Constitution,  yet  it  depends  on  Cour^  of 
constitutional  organization. 

Again,  by  the  Constitution  of  the  United  States,  art.  1.  s.  6. 
cL  2.  ^^  No  person  holding  any  office  under  the  United  States 
shall  be  a  member  of  either  house  during  his  continuance  in 
ofice^^  Is  it,  or  has  it  ever  been,  thought  that  hereby  the  bar 
of  the  Federal  Courts  are  excluded  from  Congress  ? 

One  instance  more*  By  the  act  of  1788,  New  Rev*  Code^  p. 
40.  ^^The  members  of  the  Congress  of  the  United  States,  and  all 
persons  who  shall  hold  any  legislative,  executive,  or  judicial  office, 
or  other  hicrative  office  whatsoever,  under  the  authority  of  the 
United  States,  shall  be  ineligible  to,  and  incapable  of  holding,  any 
seat  in  either  house  of  the  General  Assembly,  or  any  legislative, 
executive,  or  judicial  office,  or  other  lucrative  office  whatsoever, 
under  tiie  government  of  this  Commonwealth.^  And  by  the 
act  of  1799,  ib»  p.  392.  ^^  No  person  holding  or  occupying  any 
office  or  place,  or  any  commission  or  appointment  whatsoever, 
civil  or  military-,  under  the  authority  of  the  United  States^  whether 
any  pay  or  emolument  be  attached  to  such  office,  place',  commis- 
sion  or  appointment,  or  otherwise,  or  accepting  or  receiving  any 
emolument  whatsoever  from  the  United  States,  shall  be  capable  of 
being  elected  to^  or  holdmg  any  office,  legislative,  executive,  or 
judicial,  or  any  other  office,  place^  or  appointment  of  trust  or, 
profit,  under  the  government  of  this  Commonwealth." 

Now,  if  lawyers  in  the  ^t ate  Courts  are  officefv  or  placemcir^ 
Vol.  V  3  0 
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^'m****    »ttidcr  the  Commonwealdi,  lawyers  in  the  Federal  Courts  arc  aa 

vi^*v-x«/     under  the  Umted  States^  and  are,  by  the  statutes  just  recited^  m* 

LeifK's  Gate,  duded,  not  oolf  from  all  political  and  mifitary  state  offices^  bat 

'  froflD  the  state  har  also.  If  I  am  to  be  excluded  from  this  bar  far 

refusing  this  trst,  the  gentlemen  of  the  federal  bar  must  be  dia* 

barred  in  the  State  Courts.     Yet  b  was  never  imagined;  even  the 

keen-sighted  jealousy  which  produced  dieaelaws  never  imagiaed, 

that  such  a  conclusion  could  grow  out  of  them*     The  objectioB. 

haB  eluded  the  sagacity  of  all  bur  statesmen,  lawyers,  judges^ 

of  alt  concerned  in  devising,  making,  executing  those  laws*     In 

ine,  it  never  occurred  as  a  possible  opinion,  that  lawyers  of  the. 

trtate  of  federal  bar  are  officers  under  the  state  or  federal  govern- 

ment;  otherwise,  doubtless,  the  exception  made  by  dioae  laws^ 

in  favour  of  county  justices  and  militia  officen,  would  have 

been  extended  to  them. 

We  must  suppose  the  legislature  acquainted  with  the  tCVB% 
principles,  and  spirit  of  our  laws;  with  the  English  legal  IsnguagO' 
and  doctrine,  the  basis  of  our  own;  much  more  with  our  particu* 
bur  institutions,  and  with  the  universal  practical  construction  of 
them ;  that  when  it  uses  particular  language,  it  uses  it  in  tkcr 
eense  affixed  to  it,  by  ^e  English  jurists,  by  the  state  and  natiomi 
constitutions,  by  former  laws,  by  constant  practice  imder  Acm 
aD,  and  by  the  universal  understanding  of  the  public  m  previous 
cases,  all  concurring. 

Mr.  Leigh  knew  of  only  two  objections  to  his  argoment,  wMth 
had  been  deduced  from  our  own  laws  and  usages.  One  was, 
that,  under  a  genera!  provision  that  all  officers  ef  ge^emmen^ 
ahall  take  the  oath  of  allegiance,  the  members  of  the  bar,  sttce- 
.  and  federal,  have  been  always  held  bound  to  take  that  oath)  thai 
lis,  they  have  been  held  to  be  efficers  under  govemmenu  Bvt 
rtiis  objection,  Mr.  Leigh  shewed,  was  founded  on  n plaits aaistake 
ki  point  of  fact :  it  was  not  from  any  such  reasoning  or  infefence^ 
but  from  positive  and  express  provision,  that  the  profession  had 
been  required  to  take  the  oath  of  allegiance  to  the  state  Or  tft  die 
union.  Rev,  Code^  p.  55*  96.  Laws  U.  S.  coag«  U  sees*  1.  Ci 
do.  s.  35.  p.  t^  3  DaL  599.  Yet  he  had  been  r»eU  informed^  fism, 
this  was  the  cfutf,  if  not  the  sole  ground  of  die  opinion  of  Aoae 
most  respectable  Judges  of  the  General  Court,  who,  conferring  on 
this  subject  in  Jtme  last,  hastily  conchided  that  the  profcariott 
i|^  whhin  die  Zd  section  of  the  •  act  to  suppress  ihieHiDg.    So 
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inie  It  MQtt  for  cirer  prove  tlMit  the  laws  of  nature,  as  un»  Oarossi^ 
Mf  as  the3r  are  abavt  those  of  man,  tolerate  tto  exceptions  i    ^,^^n^^^^ 
and  that  the  most  enlightened  minds  are  not  exempt  from  that  Uigh't  Cm^ 
liability  to  error  ordained  of  all  that  is  human.  tAnother  ob*  ■ '' 

jection  was,  that  the  aa  of  17M,  c  71.  s.  2.  directs  that  coun* 
ael  and  attorneys  **  shaft  take  an  oath  of  o£ke^  namely,  **  I  do 
.solemnly  swear,  that  I  will  honestly  demean  myself  in  the  practice 
of  the  law,  as  counsel  or  attorney,  and  will  in  all  respects  execute 
my  ojke  according  to  the  best  of  my  knowledge  and  abilities.'^ 
This  objection,  Mr.  Leigh  thought,  hardly  needed  an  answerw 
It  begged  the  whole  question  in  debate.  The  lawyer  swears  ho 
will  execute  his  office :  What  office  f  The  practice  of  the  hiw.  And 
this  brought  it  back  to  the  first  point  t  the  naiurtf  of  that  office* 
C^e  there  meant  no  more  than  duty.  An  office  had  been  defi* 
ned  to  be  a  right  to  exercise  a  public  or  private  employment,  and 
to  t^e  the  fees  and  emoluments  thereunto  belonging;  whether 
pubBc,  as  that  of  magistrate ;  or  private,  as  of  bailiff,  receiver,  or 
the  like.  S  Bk  Com.  %Q.  I  admit,  said  Mr.  Lagh^  that  in  a 
large  sense,  an  attorney  at  law  is  an  officer;  so  is  an  attorney  in 
iKt,  an  administrator,  a  physician,  and  who  not  ?  In  the  largest 
sense,  every  duty  is  an  office*  Thus,  the  finest  treatise  of  ancient 
pbUosophy,  that  has  been  saved  from  the' beautiful  and  admired 
ruins  of  antiquity,  is  called  by  its  author  and  lus  countrymen^ 
Cicero  de  officiis;  by  us,  TuUtfo  offices.  The  question  here  ia 
not  whether  the  practice  of  die  law  be  an  (ffice^  but  whether  it  be 
(as  the  chief  justice  says,  5  Mod.  432.)  upubiic  office  or  not?  I 
know  no  better  criterion  of  9l  public  office,  than  tliat  mendoned  bf 
counsel  in  Carth.  478.  ^  that  it  is  a  rule,  that  where  one  man  haa 
to  do  widi  another  man's  affairs  against  his  will,  and  without  hia 
leave,  that  is  an  office,  and  he  who  is  in  it  an  officer  :*'  to  which  I 
beg  leave  to  add,  that  to  every  puMc  office  belong  dudes  t»  which 
the  oflker  or  his  servants  only  are  competent,  and  to  whieh  he 
is  compellable.  But  an  attorney  or  counsellor  in  Virginia  imqF 
or  may  iM>t  be  employed,  may  or  may  not  engage  his  services,  a^ 
the  public  or  his  own  pleasure.  Try  it  by  another  test:  *^  It  may 
be  ssttd  once  fn*  all,''  says  Sir  Ed»ard  Coke^  ^  nonuser  of  itself 
without  soflse  special  damage,  is  no  fbrfettiire  of  private  offices  s 
bat  nonuser  of  pub^  offices  which  concern  the  administration  of 
justice,  or  the  Commonwerith,  is  of  itself  a  cause  of  forfeiture.** 
Co.  Hit.  US.  a.  Now  as,  certainly,  nomiser  is  no  forfeiture  oi 
the  office  of  a  lawyer,  it  b  not  a  pul^Iic  office  concerning  the  odmi* 
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OcTOBsm,   nistrmionofjusHceiOr  the  Commonwealth.    And  Comym^  meDii« 
s.^'sTSm^    merating  the  officen  of  the  Couits  of  King's  Bendi  and  CovDmoo 

Leigh's  'c«te.  Pleat,  pretermits  the  profession  altogether*    3  Com.  Dig.  .279* 

•*  1  I6id.  598. 

-  But  even  diough  the  practice  of  the  law  were  an  office  or 
place  under  the  Commonwealth,  widiin  the  meaning  of  this  act ; 
Mr.  Leigh  said^Ar  was  not  bound  to  take  the  oath,  which  diosc 
officers  only  were  to  take,  who  should  be  appointed  after  thepois^ 
ing  of  the  ad.  He  could  conceive  no  otl^r  appointmrat«of  a 
bwyer  in  this  country  (what  other  was  there.?)  than  the  license* 
His  license  was  of  eight  years'  standing.  His  case,  ther^ore, 
Was  not  within  the  words  or  spirit  of  the  act.  And  the  Legisla- 
ture would  have  h^d  good  reason  to  make  such  a  difference.  A 
young  man  had  a  fair  and  free  election  to  take  or  to  forego  die 
profession  with  its  conditions ;  other  and  open  roads  to  c  fame 
and  fortune  lay  before  Jiim:  while  one  whose  destiny  ii^  life 
was  fixed  had  no  such  freedom  of  choice,  and  ought  not  to  be 
thus  required,  ex  post  facto  ^  to  subscribe  new  terms,  or  abandon 
his  only  means  of  earning  a  livelihood. 

Of  the  doubt  as  to  the  ccnstitutionidity  of  this  law,  that  had 
been  suggested  from  the  bench,  (by  Roane^  J.)  Mr.  Leigh  said, 
the  more  he  had  pondered  it,  the  deeper  impression  it  had  made 
on  bis  mind  Our  Constitution  (art.  14.)  proved  that  certain  ^  offi- 
cers (Judges,  Attofney-General  and  Secretary)  shall  have  fixed 
and  adequate  salaries^  and,  together  with  all  others  holding  lu- 
crative offices,  and  all  members  of  the  gospel  of  every  denooaina* 
tion,  be  incapable  of  being  elected  members  of  either  house  of 
assembly  or  the  privy  counciL"  Now  these  being  the  only  con- 
stitutional disqualifications,  die  strong  implication  was,  that  there 
should  be  no  otH£R.  And  there  would  be  no  doubt  of  it,  but 
for  another  provision  of  the  Constitution ;  ^^  that  delegates  and 
senators  shall  be  chosen  of  siich  men  as  actually  reside  in,  and 
are  freeholders  of  the  county  or  district,  or  duly  qualified  etccord* 
ing  to  law^  ArU  5,  6.  As  to  which  Mr.  Leigh  remarked,  that 
these  very  words  were  plainly  meant  to^;c  a  qualification;  odier- 
wise,  the  whole  passage  had  as  well  been  omitted,  and  the.  sub- 
ject left  entirely  to  legislative  discretion ;  whence  the  phrase  or 
duly  qualified  according  to  law^  must  refer  to  some  pre-existent, 
or  coeval,  not  future  laws.  Then,  as  he  conceived,  that  phrase 
stands  (^posed  merely  Ui  freeholders;  so  as  to  rtatnun  die  power 
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ofclumge,- if  any  was  intended,  to  diat  point  only.    Mr.   Leigh   ^^'T*^"** 
had  been  informed,  as  matter  of  Mstory,  and  he  believed,  that    \,^^>r^^^ 
those  alternative  words  referred  to  certsun  sections  of  the  Com-  Leigh's  Ciwe.' 
monweallh,  the  ctdzens  of  which  had,  at  the  time,  no  freehold 
tftles  in  their  lands,  or  at  least  imperfect  ones,  and  yet  were  duh/ 
qualified  by  kno  to  elect  and  be  clected.(a)    But  if  the  words  of  («•)  See  oHi. 

*        •'  ,  ^  ^  naooea  of  con* 

the  .Constitution  were  doubtful,  its  spirit  could  not  be  mistaken,  vention,  1775, 
If  the  Legislature  might  add  one  new  disqualification,  they  might  \;iuuu.  'i?^ 
add  many;  multiply  disabilities  without  end^  ^"fl^^fy  ^^^®  J^ctfli  to '^^  u^ 
districts  or  classes  of  men  by  personal  or  local  description ;  the  truth  of 

,  J  .       1     .  .  ...  r  this   &«t     OC* 

make  an  acadenucal  degree,  or  even  a  previous  service  m  one  01  of  doubt 
its  own  bodies,  a  necessary  qualification ;  and  thus  convert  the  go- 
vernment into  an  oligarchy.  If  this  tremendous  power  existed 
at  all,  it  was  boundless  and  uncontrollable  as  die  winds ;  and  dis- 
sipated at  once  all  our  fond  notions  of  a  written  constitution,  late 
the  glory  of  American  politics*  These  test  laws,  particulariy,  were 
die  first  weapons  young  oppression  would  learn  to  handle  ;.wea!- 
pons  the  more  odious,  since,  though  barbed  and  poisoned,  neither 
strength  nor  courage  was  requisite  to  wield  them.  Should  we 
rely  on  public  virtue  to  keep  us  from  the  use  and  extension  of 
dus  system  of  tests  i  In  no  age,  nor  dime,  nor  nation,  had  ever 
virtue  wholly  swayed  human  bosoms  and  actions;  man  was  uni- 
versally liable  to  be  transported  with  passion,  blinded  with  folly, 
corrupted  with  vice,  and  yet  more  with  power,  maddened  with 
faction,  and  fired  with  the  lust  of  domination ;  let  us  not  flatter 
ourselves  xve  were  not  exempt  from  the  common  lot,  and  al- 
though the  wise  exposition  of  the  bill  of  rights,  by  the  act  to 
^establish  religious  freedom,  might  for  a  time  secure  us  from  a 
religious  test,  a  political  one  was  certainly  a  possible,  perhaps  a 
probable,  and  not  very  remote  event.  Sir,  said  Mr.  Leigh^  Tarn 
possessed  with  a  strange  delusion,  if  the  very  law  in  question  does 
not  appoint  a  political  test.  I  fear  other  instances  might  be  re- 
counted. Such  are  the  beginnings.  The  end  of  allthese  things 
is  death.  A  free  constitution  cannot  coexist  with  this  danger- 
ous and  parricidal  power  in  the  hands  of  the  ordinary  Legislature. 
I  recur,  therefore,  to  the  fundamental  principle  of  the  revolution, 
which  I  take  to  be  obsta  principiisjBnd  direcdy  submit  the  consti- 
tutionality of  this  law  to  die  judgment  of  the  Court.  ' 

It  had  been  plausibly  suggested,  that  it  cannot  be  unconstitu<« 
fional  to  require  one  to  abjure  the  commission  of  a  crime.    Mr. 
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04>Tot«ff»  Ltigh  pufwed  this  doctrioe  to  \\%  coaseqmnofi;  if  traeoQtt 
\^^,^^  small  scale,  it  was  so  on  a  krgt  one*  If  it  wtrs  a  conatiludonil 
lictyh'i  Catc.  qualification  to  require  of  officers  that  they  shaU  abjufe  dueUiiig^ 
so  cheap  a  system  of  preventive  justice  might  be  extended  be» 
yond  those  persons,  and  that  crime,  to  ail  persona,  and  to  every 
crime  and  vice  of  the  decalogue;  not  to  reckon  new  ones^hsch 
legisladve  ingenuity  might  create,  or  (alluding  lo  the  6tn  sectifm 
of  the  aa  under  discussion)  appropriate  from  our  A$er  Haieo, 
What  then  i  Would  the  sin  origbal  of  man's  fail,  which  the  re* 
deemer's  blood  hath  not  blotted  out,  fade  and  vanish  before  tUa 
poor  earth4x>m  scheme  of  salvation  i  Or  would  crimes  and  vice«| 
spite  of  this  oath,  still  continue  to  infc'St  the  world  i  .Then,  said 
he,  the  only  effect  of  this  blessed  system  of  al:juraoon  would  be^ 
lo  heap  oathe  head  of  eveiy  sinner  the  adventitious  guilt  of  per* 
jury;  to  forge  racks  for  the  conscience,  and  tc»rtures  for  the  souL 
Can  such  horrid  refinement  of  tyranny  be  constitutional }  If  not 
against  the  word,  is  it  not  against  the  spibit,  which  dadaras, 
^  that  cruel  and  unusual  punishments  ought  not  to  be  inflicted  i^ 
Surely  the  pains  direcdy  denounced  against  the  duellist,  diafran* 
chisement,  excommunication  and  death,  (for  exile  is  denied,)  arc 
severe  enough ;  and  in  regard  to  a  professed  pious  modve  cf  this 
law,  reUgiou9  men,  I  think,  might  have  been  consent  with  puiiisb> 
ing  the  body^  without  impiously  preparing  the  damnation  of  die 
SouL 

Because  I  would  not  lighdy  run  the  slightest  risk  of  abjuring 
the  right  of  self-preservation,  under  the  vague  words  of  tins  law; 
because  I  disapprove  its  policy;  because  I  diink  the  Court  has  no 
rightful  power  to  force  me  within  its  pale ;  because  I  hold  it  to 
be  at  war,  at  leasts  xmth  the  spirit  of  the  Constitution  ;  widud,  be* 
cause  I  abhor  rash  oaths  of  all  sorts,  I  do  utterly  loath  the  taking 
of  this  oath,  and  feel  myself  bound  by  my  honour  as  a  gentteman, 
and  -my  duty  as  a  citizen,  to  resist  the  imposition  of  it  to  the  ut> 
termost  of  my  power.  With  the  light  of  history  before  my  eyes^ 
I  have  not  the  vanity  to  think  that  my  mind  and  actions,  any 
more  than  other  men's,  are  proof  against  force  ortemptaricm; 
and  for  that  reason  only,  I  forbear  to  say,  positively,  diat  I  ncvct 
will  take  this  oath  as  a  forensic  qualification.  I  am  speaking  of 
it  more  particularly  in  that  view.  The  application  of  this  test,  ia 
principle  and  in  consequence,  to  offices  which  »e  of  public  pft 
1 
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-adl  trust,  is  widcty  di&rent  frpm  such  applicatioo  to  professions    ^^,^'?***«' 
'which  am  mntters  of  right  and  modes  of  livelihood.  ,  ^^^n^^w 

Leigh*t  CtiWi 

M$mkmf^  N$v§mber  26.  Tht  Judges  pronounced  d)eir  opinions*  ^  " 

Judge  TucKsn*  On  a  former  day  of  this  term,  Mr*  Lerghy  a 
gemkinan  who  has  practised  as  an  attorney  and  counsel  for  se» 
Tend  years  in  the  District  Courts,  County  Courts,  and  Court  of 
Chancery,  made  a  motion  to  be  permitted  to  practise  in  this 
Conrt;  a  question  was.  propounded,  whether  he  must  uke  the 
oath  prescribed  by  the  act  of  the  last  session  for  the  suppression 
of  duelling.  I  was  of  opinion  that  he  could  not  be  permitted  to 
practise  in  tins  Court  without  taking  that  oath.  My  opinion 
was  founded  upon  these  principles:  that  an  attorney  at  law  is  a 
fuMc  oiBcer;  that  his  license  is  only  an  inchoate  step  to  officr  > 
that  he  becomes  an  oftcer  in  that  Court  oniff  in  which  he  quali« 
fies  as  the  faiw  directs ;  that  his  admission  to  practise  in  one 
Court  does  not  authorise  him  to  practise  in  any  other  Court, 
without  the  permission  of  such  other  Court,  and  taking  the  same 
oaths  therein  as  if  he  had  never  been  permitted  to  practise  mantf 
cthen  that  such  an  admission  was  equivalent  to  an  af^ointment^ 
itiasmuch  a^  he  thereby  becomn  an  offieer  of  that  particular  Court: 
that  the  policy  of  the  'act  for  suppressing  duelling  extended  as 
well  to  9Xtch  officers,  as  to  any  other  officer  under  this  Common* 
weahh« 

I  have  attended  to  the  arguments  which  hare  been  since  offered 
by  Mr.  Leighy  in  opposition  to  that  opinion,  and  have  examined 
such  of  the  authorities  cited  by  him  as  I  could  get  access  to. 
JHut^s  case,  kaym.  56.  94.  whidi  is  the  same  case  as  in  1  Lev* 
75»  1  Sid.  94.  I  Kit.  34d.  354.  Z%7.  55B.  675.,  not  to  mention 
liM  authority  of  Judge  Biacisione^  5  Comm.  96.  clearly  proves^ 
that  in  England  an  attorney  at  law  is  considered  as  a  publk  offi- 
cer; otherwise  a  mandamus  would  not  lie  to  restore  him.  The 
Wihole  context  of  our  act  concerning  counsel  and  attorneys  at  law, 
between  whom  there  is  no  dbtinction  to  diis  coimtry,  proves  the 
.  aame  thing  to  my  apprehension.  They  are  subject  to  penalties 
tt>  which  no  frifoate  cidttn  could  possibly  be  subjected.  Let  a 
sio^  oample  suffice  :  die  lawyers  pracming  in  the  Inferior 
Courts  asay  densand  for  an  opinion  or  adoke^  where  fw  suit  w 
hron^it^orj^VQsecsted  or  defended  by  the  astomej  givmg  sucIl 


480  Supreme  Court  qf  Appeab. 

OcTommR»    advice,  But  not  otherwise,  one  dollar  and  sixty^acven  cents;  diose 

1810. 

v^psv^^  in  the  General  Court  three  dollars  and  fifty*eight  oents^for  advice^ 
Lcigh't  Cie.  uujcr  jhe  same  restrictions.  And  every  lawyer,  Exacting,  ta^ 
king,  receiving  or  demanding  any  greater  fee,  or  other  reward,  is 
subjected  to  a  heavy  penalty*  Under  what  colour  or  pretext 
coidd  the  Legislature  impose  a  penalty  on  any  other  than  a  pu^ 
lie  officer  J  for  demanding  and  receiving  a  hundred  or  a  tiiousand 
dollars,  or  any  other  sum  whatever,  for  giving  his  aSvict  to  any 
person  willing  to  pay  for  it  ?   ' 

If,  then,  the  office  of  an  attorney  or  counsel  at  law  be  a  pvbBc 
office,  it  must  be  an  office  or  place  under  the  Commonweakh; 
which  brings  it  within  the  words  of  the  act*  It  matters  not  by 
whom  the  appointment  may  be  conferred,  or  in  what  manner  tfae- 
investiture  is  made:  whether  the  Legislature,  the  Executive, -or 
the  Court  appoints  or  admits  to  znoffke^  the  office  or  place  xshdd 
or  exercised  under  the  authority  of  the  CoamionweaUi« 

On  the  point  of  unconstitutionality,  I  never  have  doubted,  nor 
ever  shall  controvert,  the  power  of  this  Court  to  consider  andde* 
cide  whether  any  act  of  the  Legislature  be  contrary  to  the  Con* 
sutution  of  the  State,  or  of  the  United  States^  or  otherwise.  My 
reasons  and  opinions  on  this  subject  have  long  been  before. the 
public.  I  shall  not,  therefore,'  repeat  them.  But  on  the  present 
occasion,  I  have  not  felt,  nor  do  I  feel,  the  smallest  doubt  of  die 
constitutionality  of  the  act  in  quesdon ;  the  object  of  which  ap- 
pears to  me  the  prevention  of  a  great  moral  and  growing  evil ; 
and  the  provisions  of  it,  so  far  as  I  have  had  occasion  to  oonnder 
them,  well  calculated  to  advance  the  benefit  of  society,  and  sup- 
press the  eviL 

I  therefore  feel  no  reason  to  depart  from  the  opinion  wUch  I 
first  delivered,  that  the  oath  prescribed  by  that  act  must  be  taken 
by  every  gentleman  who  may  wish  to  practise  in  this  Court,  pre- 
vious to  his  admission* 

Judge  Roane*  I  had  seen  cause  to  doubt  of  the  correctness 
of  the  sudden  and  oiF-hand  opinion  given  in  this  case,  long  be* 
fore  I  had  heard  Mr.  heights  argument.  That  opinion  was  form- 
ed and  delivered  upon  an  insulated  view  of  the  subject,  and  under 
drcumstances  which  precluded  a  due  consideration  of  the  ^escioD* 
I  shall  ever  deem  it  more  honourable,  as  it  is,  undoubtedly,  more 
useful,  to  retract  than  to  adhere  to  a  hasty  or  incorrect  opinioB.    ; 
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An  attorney  is  defined  to  be  one  who  is  set  in  the  place  of  ^^'J'^""* 
another,  and  he  is  either  j^u^/ic,  as  an  attorney  at  law,  or  private^   v^^  ^^^ 
as  being  deleg^ed  to  act  for  another,   in   private  contracts  or  ^g*'''  ^"'^- 
agreements,  (l  Bac.  287.   Co.  Litt-  52.)     With  respect  to  these 
public  attorneys,  or  attorneys  at  law,  in  order  to  ensure  a  due  de* 
gree  of  probity  and  knowledge  in  their  profession,  so  indispensable 
to  {>ersons  acting  in  that  charactrr,\  none  are  permitted  to  act  as 
such  but  those  who  are  allowed  by  the  Judges  to  be  skilled  in 
the  law,  and  certified  by  the  Court  of  the  County  of  their  resi* 
dence  to  be  persons  of  honesty,  probity  and   good  demeanour* 
As  a  further  guard  against  improper  practices  in  their  profession, 
they  are  required  to  take  the  oath  (Prescribed  by  the  act  upon  this  \ 

sufcgect.  But  for  the  injury  arising  to  the  public  in  general  from 
the^¥rant  of  skill  in  the  profession,  and  the  danger  of  abuses  on 
the  part  of  persons  whose  profession  peculiarly  enables  them 
diereto,  no  legislative  interference  would  be  necessary  to  distin- 
guish these  public  attorneys  from  the  private  attorneys  before 
mentioned ;  nor,  on  any  other  ground,  would  it  be  just  to  abridge 
the  general  right  of  our  citizens  to  employ  any  person  whatsoever, 
as  their  attorney,  at  their  pleasure.  Having  obtained  the  sanc- 
tion of  these  two  tribunals,  touching  these  two  particulars,  an  at- 
torney is  Ucensed or  allowed  to  practise;  and  the  Courts  have  also 
a  continuing  control  over  them,  with  power  to  revoke  their  licen- 
ses for  unworthy  practices  or  behaviour:  But  the  licensing  Judges 
eannot  be  said  to  ^*  elect''  or  ^^  appoint''  an  attorney  :  He  can,  per- 
haps, only  be  said  to  be  ^*  appointed"  by  the  particular  clients,  who, 
after  he  is  licensed,  may  severally  employ  him.  This  result  is 
entirely  justified  by  a  view  of  the  act  ^^  concerning  attorneys  at 
law  and  counsel,''  1  RcV'  Code^  96.  in  which  these  functionaries  are 
nowhere  S2ud  to  be  **  elected"  or  **  appointed,"  either  by  the  go- 
vernment or  the  licensing  Judges,  nor  are  their  functions  any- 
where called  or  designated  as  "^  offices"  in  the  act,  except  in  the 
form  of  the  oath  prescribed  to  be  taken;  and  even  there,  that 
term  may  well  be  taken  in  a  general  and  extended^  sense,  as  sy- 
nonymous with  ^^  duty."  The  act,  it  is  true,  prescribes  an  qath  to 
be  taken  as  aforesaid,  previous  to  being  allowed  to  practise;  but 
that  can  only  be  considered,  as  I  have  before  said,  as  an  additional 
security  for  the  good  conduct  of  the  attorney:  It  would  be  too 
much  to  say,  that  this  single  circumstance  of  precaution  (any 
more  than  those  of  the  license  and  certificate  of  |he  Coun^  Co^rt 

Vol.  I.  3P 
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OcToBBi;  before  mentioned)  shall  exali  that  funcdonary  into  an  ^  officer,!^ 

v^^s,-^^  when  he  is  neither  said  in  the  law  to  be  **  appointed"  to  any  office^ 

leigh'i  Cue,  nor  to  hold  any  office,  and  when  he  receives  no  salary  or  emolu- 

""       '  0ient,  except  the  fees   which   individual  dtisens  may  please  ta 

give  him*     If  this  single  circumstance   should  be  construed  to 

have  that  effect,  it  might  be  equally  argued  to  have  a  similar  e£^ 

feet,  in  relation  to  Jurors^  or  others  who  are  obliged  to  incur  the 

obligation  of  a  similar  sanction,  before  they  are  permitted  to  offi- 

mte. 

It  is  not  necessary,  in  this  case,  to  consider  whether,  and  in 
what  degree  attorneys  are  considered  in  this  country  (as  they  ure 
in  England)  officers  of  their  respective  Courts;  though  it  is  easy  to 
eee  that  an  attorney,  in  this  country,  not  having  as  many  prio^ 
leges  as  the  English  attorneys,  in  consideration  of  which,  that  dui» 
ratter  is  there  holden  to  attach,  a  difference  may  probably 
exist  in  this  country,  in  this  particular;  nor  is  it  necessary  to 
consider  the  operation  of  the  act,  as  relative  to  the  Attorney-  ' 
General  and  his  deputies^  and  odier  attorneys  for  the  Conunon- 
wealth,  who  are  all  ^^  elected''  and  ^^  appointed''  to  their  several  of- 
fices, and  receive  an  annual  salary  for  their  services.  £ven  ad- 
mitting, therefore,  that  attorneys  are,  in  some  sense,  and  in  some 
dr*gree,  officers  of  their  several  Courts,  as  they  are  held  to  be  in 
England^  the  quesdon  still  recurs,  are  they  officers  within  the 
sneaning  of  the  act  to  suppress  duelling  ? 

However  laudable  the  object  of  the  act  to  suppress  duelling  nu^ 
be,  it  is  still  a  highly  penal  law,  and  must  be  construed  stricdy« 
\t\s  unusually  penal,  if  not  tyrannical,  in  compelling  a  person  to 
stipulate  upon  oath,  by  the  3d  section,  not  only  in  relation  to  his 
past  conduct,  and  present  resolution,  but  ako  for  the  future  state 
of  his  mind,  and  his  future  conduct,  with  respect  to  the  ofience  in 
question,  under  all  possible  circumstances;  a  stipuladon  which 
many  conscientious  persond,  however  prepared  to  take  the  oath 
as  it  regards  the  time  present,  might  well  hesitate  to  enter  into. 
Thus  premising  that  this  act  is  highly  and  unusually  penal,  I  will, 
tmder  the4nfiuence  of  the  rules  for  constnung  penal  statutes,  pro- 
ceed to  apply  it  to  the  case  before  us. 

In  making  a  construction  upon  this  act,  we  must  have  an  tjt. 
to  every  part  of  it;  we  must  particularly  have  reference  to  the  2d 
Isecdon  as  well  as  the  3d ;  they  both  relate  to  precisely  the  9ame 
bffence,  (the  giving  or  accepdng  a  challenge,)  and  go  to  the  dis- 
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ibilky  of  the  9ame  persong  only.    They  differ  only  in  this,  that  ^^'\^^^^^* 
the  kst  cUuse  goes  beybnd  the  former,  in  requiring  a  pledge  that   >^rv->^/ 
the  persons  therein  contemplated  will  never,  mfuturcy  be  engaged  L*iKi«^  <  asci 
in  duelling*  ~ 

The  2d  section  declares  that  a  person  accepting  a  challenge, 
&c.  **  shall  be  incapable  of  holding  or  being  *  elected^  to  any  post  of 
profit,  trust,  or  emolument,  civil  or  military,  under  the  govern* 
ment  of  this  Commonwealth.^^  It  relates  as  well  to  persons  nouo 
in  office,  as  to  those  to  be  elected  therctOy  and  we  are  to  construe 
tiiose  of  the  former  class,  designated  under  the  term  **  holding,"  a» 
standing  on  a  coilimon  foundation  with  the  latter,  u  e.  that  the 
fbrmer  must  have  been  elected  as  well  as  the  latter  must,  of  nc- 
.  cessity,  be  elected.  This  part  of  the  clause,  in  both  its  branches^ 
excludes  attorneys  at  law,  who,  I  have  endeavoured  to  shew,  are 
neither  **  elected"  nor  "  appointed"  to  office^  but  are  merely  ;»^rini/- 
ted  to  practise,  by  those  who  are  constituted  by  law  judges  of  their 
character  and  qualifications  respectively.  Again^  this  clause,  onlj 
extends  to  those  who  hold  *^  a  post  of  profit^  of  trust  or  emolument^ 
civil  or  military,  under  the  government  of  this  Commonwealth^^ 
Admitting  (which  is  the  most  that  can  be  granted)  that  attor- 
neys are  to  be  considered  as  ^^  officers,"  they  are  only  considered, 
even  in  England^  as  I  have  before  said,  as  officers  of  their  re^pec^ 
the  Courts.  (1  Bac.  287*)  They  do  not,  therefore,  come  up  to  the. 
desideratum  of  this  act ;  they  are  not  officers  under  the  government 
sf  the  Commonwealth.  'There  is  no  just  ground  on  which  we 
tan  erect,  by  implicadon  or  construction,  into  governmental 
•fficers,  those  who,  in  England^  are  not  exalted  to  that  character, 
and  who,  in  the  only  books  and  doctrines  handed  to  us  on  the 
eubject  from  that  country,  are  held,  at  most,  to  be  mere  subordi- 
nate  officers  of  their  respective  Courts.  But,  if  attorneys  could  be 
even  considered  as  officers  of  the  government,  they  do  not  hold 
an  office  oi  profit  or  emolument  under  the  government;  (or,  in 
other  words,  a  lucrative  officei)  otherwise  they  would  have  been 
excluded  from  a  seat  in  the  Legislature  by  the  provisions  of  the 
Constitution ;  which  has  never  been  done  nor  attempted  in  relation 
to  mere  attorneys,  however  it  may  be  as  to  those  who  are  **  ap-  j 

pointed"    to  prosecute  for  the  Commonwealth,  and  receive  a  { 

salary  therefor.     This  section,  therefore,  relating  only  to  persons  | 

**  elected"  to  office,  which  attorneys  are  not;  to  persons  who  are  I 

officers  under  the  government  of  the  Commonwealthj  in  which 
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OcTOBBs,   predicsmtent  attorneys  do  not  stand;  or  ta  persons  holding  Iuciip 
v.«^-v--<^^    tive  offices,  which  has  never  b^en  considered  as  being  the  situa- 
Lfeigfi't  Cate.  iJqq  ^f  ^^^^  attorneys  at  law,  however  gainful  their  practice  may 
be,  does  not  extend  to  persons  of  that  character. 

The  phraseology  of  the  3d  section  varies  sbmewhat  from  that 
of  the  2d;  but  it  is  only  a  variation  in  x^rds^  not  in  9uh*Umce. 
The  office  or  place  which  it  contemplates  is  one  which  equally 
requires  an  *^  appointment;'^  and  is  to  be  an  office  or  place  *-*- under 
the  Commonwealth^  and  not  under  an  individual  Court  of  Justice. 
These  criteria  exclude  attorneys  at  law,  as  completely  as  those 
contained  in  the  former  clause  under  a  varied  form  of  expression* 
-  In  addition  to  this,  the,  words  of  the  oath  itself  prescribed  by 
this  clause,  ^^  during  my  continuance  in  office,"  seem  to  indi- 
cate those  public  offices  which  are  held  by  commission,  or  ap« 
pointment,  and  are  wont  and  proper  to  be  resigned^  they  do  not 
naturally  apply  to  a  function  which  is  never  rt- signed  or  formally 
given  up,  which  it  is  the  right  of  one  citizen  to  exercise  at  the 
request  and  for  the  benefit  of  another,  and  in  respect  to  which  the 
regulating  hand  of  the  Legislature  has  only  interposed,  for  the 
salutary  purposes  before  mentioned. 

This  construcdon  of  the  duelling  act,  in  tdis  particular,  is  both 
supported,  as  aforesaid,  by  th^  cotemporaneotis  and  continued 
construction  by  both  houses  of  Assembly,  admitting  attorney  s  to 
a  seat  in  the  Legislature,  notwithstanding  die  provisions  of  the 
14th  section  of  the  Constitution  excluding  therefrom  those  wha 
hold  lucrative  offices  ^  and  by  the  construction  upon  the  act  of 
December^  1778,  c.  37.  (l  Ret.  Code^  p.  40.)  and  that  of  Jam^ 
ary,t  799,  (1  Reo.  Code^  p.  393.)  disabling  certain  officers  of  the 
general  government  from  holding  offices  under  the  government 
of  this  Commonwealth.  By  the  last  of  those  act&»  it  is  enacted, 
that  all  persons  holding  or  accepting  *^  any  office  or  place^  or  any 
commission  or  appointment  whatsoeter^  civil  or  military,  imder 
the  authority  of  the  United  States^  whether  any  pay  or  emolu* 
ment  be  attadied  thereto,  or  not"  shall  be  ^  ihcapable  of  being 
elected  to,  or  of  holding  any  office,  legislative,  executive  or 
judicial,  or  any  other  ojke^  place^  cr  appointment  of  trust  or 
profit,  under  the  government  of  this  Commonwealth."  Al« 
though  these  words  are  undoubtedly  as  extensive  as  those 
occurring  in  the  duelling  law  now  before  us,  it  has  never  beeo 
pretended  (although,  if  attorneys  when  they  practise  ia  the 
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State  Courts  tbcreby  become  oflBcers  of  the   Commonwealth.  October^ 
they  equally  become  officers  of  the  general  government  when     s^->r%^^ 
they  pracuse  in  the  Federal  Courts)  that  the  attorneys  practising  Leigb's  Case. 
in  the  latter  Courts  cannot  also  practise  in  the  former*      On  the  — — — 
contrary,  the  sanction  of  Ms  Court,  as  well  as  of  all  the  other 
Courts  in  the  Commonwealth,   has  been  given  to  this  permis- 
sion; and  thus,  a  construction  has  been  universal^  in  this  country^ 
in  cases  entirely  analogous  to  the  one  before  us ;  which,  as  well  as 
those. mentioned  by  Mr.  Leighy  upon  analogous  cases  in  En^land^ 
completely  settles  the  present  question*     My  opinion,  therefore^ 
is,  that  a  mere  attorney  at  law,  or  counsel,  is  under  no  obligation 
to  take  the  oath  in  question  previous  to  his  being  admitted  to  prac« 
tiae  in  the  Courts  of  this  Commonwealth. 

As  to  the  question  of  the  constitutionality  of  the  act  to  sup- 
press duelling,  the  foregoing  view  of  the  case  renders  it  unne- 
cessary for  me  to  say  any  thing  upon  it.  I  do  not  see,  however^ 
at  present,  that  it  can  be  deemed  unconstitutional,  as  it  relates 
to  the  qualification  of  attorneys  at  law,  or  counsel ;  unless,  in- 
deed, it  be  on  the  broad  ground  of  the  injustice,  if  not  tyranny^ 
of  compelling  a  man  to  swear,  in  advance^  that  he  will  not  for  a 
given  time  do  or  forbear  to  do  any  given  act;  a  thing  which 
tender  and  scrupulous  consciences,  however  resolved  at  present, 
might  well  hesitate  to  do.  With  respect  to  any  questions  which 
may  arise  upon  this  act  in  future,  in  relation  to  persons  elected 
into  the  Legislature  or  the  privy  council,  touching  the  power  of 
the  Legislature  to  abridge  and  circumscribe  the  number  of  those 
from  whom  the  people  have  reserved  to  themselves  the  right  to 
make  their  elections  into  those  important  stations;  they  will  re- 
main to  be  decided  by  the  proper  tribunals  when  they  occur, 
upon  full  and  solemn  deliberation ;  whether  the  act  before  us 
falls  within  this  description,  and  whether  it  be  censurable,  or  not, 
on  the  ground  of  abridging  the  just  and  constitutional  rights  of 
tfie  peopky  through  the  medium  of  an  agent,  who  as  yet  has  com- 
mitted no  offence  whatsoever,  when,  undoubtedly,  the  Legisla- 
ture only  meant  to  impose  a  penalty  upon  th<.  ^offender  himself; 
will  be  then  to  be  considered  and  decicied.  At  present  I  am  very 
far  from  having  any  conclusive  opinion  upon  it. 

Judge  Fleming.  The  act  under  consideration  being  a  compul- 
sory law,  (however  salutary  it  may  be,)  imposing  on  the  officers 
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October,  of  government  an  oath  unknown  to  the  former  laws  of  the  state, 
V^'^  or  of  the  United  States^  although  there  be  no  pecuniary  penalty  in- 
Lcigh'i  Ca«e.  flictcd  on  thosc  who  refuse  to  take  the  oath  therem  prescribed,  I 
""""""""""^  cannot  but  consider  it  as  a  penal  statute,  and,  as  such^  must  give 
it  a  strict  interpretation.  It  appears  to  me,  therefore,  that  frac' 
tittoners  of  the  law  are  not  comprehended  in  the  act,  under 
these  words;  **  every  person  who  shall  be  appointed  to  any  office 
or  pi  cc,  civil  or  military,  under  the  Commonwealth,  shall,  in 
addition  to  the  oath  now  prescribed  by  law,  take  the  foUowing 
oath,*'  &c.  The  practice  of  the  law  is  a  profession  which  every 
citizen  of  the  State,  having  complied  with  certain  requisites  of  the 
act  of  1792,  c.  ri.  may  take  up,  engage  in,  and  exercise,  accord* 
ing  to  his  own  will  and  pleasure  ;  and  which  he  may  lay  down, 
and  resume,  as  often  as  to  him  may  seem  convenient,  without 
any  responsibility  for  his  conduct  in  so  doing.  The  language  or 
wording  of  the  latter  sentence  in  the  oath,  evinces,  to  my  mind, 
that  the  practitioners  of  the  law  were  not  in  the  contemplation  of 
the  Legislature.  The  ojicer  taking  the  oath,  after  swearing  **  that 
he  hath  not  been  engaged  in  a  duel,  by  sending  or  accepting  a 
challenge  to  fight  a  duel,  or  by  fighting  a  duel,  or  in  any  other 
manner  in  violation  of  the  act,  since  the  passage  thereof,''  is 
further  to  swear,  that  "  he  will  not  be  so  concerned,  directly  or 
indirectly,  in  such  duel,  during  his  continuance  in  office ;^^  which, 
in  my  conception,  has  no  allusion  to  practitioners  of  the  hw: 
but,  admitting  they  are  comprehended  in  the  act,  it  has,  or  ought 
to  have,  a  prospective,  and  not  a  retrospective,  operation ;  and 
cannot  aflfect  officers  of  any  description^  appointed  to  office  prior 
to  the  passage  of  that  act;  which  I  construe  as  if  the  phraseology 
of  the  clause  had  been  thus;  "  every  person,  who,  after  the  pass* 
ing  of  this  act,  shall  be  appointed  to  any  office^  civil  or  military, 
under  this  Commonwealth,  shall  take  the  oath,  &c.  as  therein 
prescribed."  And  I  cannot  conceive  that  a  practitioner  of  the 
law  of  nine  or  ten  years'  standing,  qualifying  to  exercise  his 
profession  in  a  Court  where  he  had  been  unused  to  practise,  can 
be  an  appointment  to  an  **  office^  civil  or  military,  under  the  Com« 
monwealth."  I  am,  therefore,  of  opinion,  that  Mr.  Leigh  may 
be  admitted  to  practise  at  this  bar,  without  taking  the  oath  pre* 
scribed  by  the  act  to  suppress  duelling. 

Mr.  Leigh  was  therefore  admitted  without  taking  the  oath. 
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Austin's  Administratrix  against  Whitlock's  Executors.      Saturday, 

October  -iT. 

THIS  was  an  action  of  covenant,  ^brought  in  the  County  Court  i-  A  schou 
of  Hanover^  by  Betsey  Amitn^  administratrix  of  Chapman  Amtin^  a  "^eigntttire 
deceased,  against  Martha  Whitlock,  executrix,  and  John  J.  l*e.rt7o,nIkc 
Richardson^  executor,  of  David  Whitlock^  deceased*  *  «^«^^    '"- 

The  declaration  set  forth  that  the  said  David^  in  his  life-time,  \w  ii  appear, 
on  the  22d  day  of  February ^  1791,  by  his  certain  writing  obli-  eT|!l?e88ion''"J« 
gatory  sealed  with  his  sea!^  &c.  obliged  himself  to  convey  unto  l^in^^,ne^^ 
the  said  Chapman  Austin^  all  the  interest  of  him  the  said  David  that  it  was  in- 

•    I  111*  •  c«/   1        rt     •  t   •  tended     aa 

in  a  certam  suit  brought  by  him  agamst  one  john  Stmth  m  con-  such. 
sequence  of  his  the  said  Smithes  undertakmg  to  become  one  Giles  g,  i„  ^^^^ 
Carter^s  security  for  the  purchase  of  a  tract  of  land  sold  by  him  "*"^  ""  »*" 
the  said  jQavid  to  the  said  Carter^  lying  in  the  County  of  Halifax;  convey  the 
and  in  case  the  said  yohn  Smith  should  not  be  legally  bound  by  fert^i,"  »  cer- 
his  said  undertaking,  he  the  said  David 'm  that  case  obliged  him-  (tn"*^  ul^ 
self  by  hb  said  writing  obligator>'  to  convey  unto  the  said  Au^tiuy  jjefcnciant  m 
the  right  which  had  been  conveyed  to  hjm  the  said  David^  by  a  nut  kgaii^ 
certain  John  Garland  of  whom  he  bought  the  said  land,  for  and  umiertakmg)* 
in  consideration  of  a  sorrel  horse  delivered  to  the  said  David  by  tey^thl**  ri^ht 
him  the  said  Austin,  the  same  day  and  year  aforesaid.     The  °*   «"*^*'  i>«^- 

1  L  •  t  T^      •  f   •     1  .    i.r      •  ty  to    cerlaiu 

breach  assigned  was,  that  the  said  Davtdy  in  his  hfe-time,  had  not,  Und,  a  de- 
nor  had  the  defendants,  since  his  death,  although  often  re- charging  a  re- 
quested, conveyed  to  him  the  said  Austin^  in  his  life-time,  or  to  vey  thl^iuaT- 
the  DlaintiiF«  since  his  death,  all  the  interest  of  him  the  said  David  ^^t  in  the  suit, 

r  »  or   ilie    ii',Iit 

in  the  said  suit,  nor  had  he  or  they  conveyed  to  him  the  said  to  ihe  Uiui, 
Austin  the  right  which  was  conveyed  to  him  the  said  David  by  ting  umu  a 
the  said  John  Garland^  of  whom  he  the  said  David  bought  the  ^llerin'^iht 
said  land  as  aforesaid,  "  the  one  or  other  of  which  he  the  '"{J^eauent  * 
said  David,  in  his  life-time,  and  the  defendants,  since  his  death,  J[^^|**jJ  tf)  con- 
ought  to  have  done,  according  to  the  form  and  effect  of  his  said  is  iubntantuJ. 
Vrriting  obligatory.''  ,  td  t^^io^*^ 

The  defendants,  without  craving  oyer^  pleaded  " conditions  ^'entrai ^^ e* 
performed,*'  and,  issue  being  joined,  the  plaintiff,  at  the  trial,  <^'«^  ao^rssing 
ottered  in  evidence  a  writing  corresponding  with  that  described  ges. 
in  tbe  declaration,  except  that  it  concluded,  ^^  as  witness  my  hand 
this  22d  day  of  February ^  1791,'' and  was  signed,  **  D.  Whit- 
X^ocK,"  with  a  written  scroll  annexed  to  the  signature :  but  as  it 
Was  not  exprc^Mbon  the  face  of  the  said  writing,  that  that  scroll 


Mnnford. 
95    462, 
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OoTOBKK»  yf^  tcknowledged  by  David  Wh'ithck  as  his  seal,  and  it  was  not 
V^py.^/    evidenced,  as  suchj  by    the  attesting   witness,  who  was  dead, 
Aunmi.  Ad-  /^ouffh  his  hand-writing  was  admitted,)  the  defendants  moved 
V-    ,    the  court  that  the  said  wntmg  should  not  go   m  evidence  to  toe 
Exeenton.    Jury ;   which  motion  being  overruled,  a  bill  of  exceptions  was 
.  filed.     The  Jury  found  a  verdict  for  the  plaintiff  for  790  dollars 
damages ;  and  judgment  was  accordingly  entered  ;  but,  on  an  ap- 
peal to  ithe  District  Court  holden  at  Richmond^  was  reversed ; 
and  judgment  entered  for  the  defendant;  whereupon  the  plain* 
tiff  appealed  to  this  Court. 

Peyton  Randolph^  for  the  appellant.  The  County  Court  deci- 
ded correctly  in  receiving  the  writing  in  question  as  a  seakd  in- 
strument; a  scroll  being  sufficient  by  virtue  of  the  act  of 
a)  I  Bfo.  1789.(fl)  In  the  case  of  Baird  v.  Blagrove^  1  Wash*  170.  (which 
f^'  P-  "^-  sfgjft^  against  me,)  the  agreement  was  dated  before  the  law  giving 
scrolls  the  same  validity  as  seals,  and  Jones  &?  Temple  v.  Logwood^ 
1  lFash.4f2*  is  an  authority  in  my  favour;  for  it  docs  not  appev 
that  in  that  case  the  words,  **  in  testimony  whereol  I  have  affixed 
jny  scaly'*  &c.  were  inserted  in  the  body  of  the  instrument;  yet 
the  scroll  was  decided  to  be  sufficient. 

Wickhanty  contra.  I  admit  that,  where  a  party  affixes  a  scroD 
ty  way  of  seal,  it  is  good  as  such  at  common  law :  for  the  act 
of  Assembly  was  only  in  affirmance  of  the  common  law.  But 
here  there  is  joia  proof  that  the  scroll  was  intended  as  a  seaL 

But,  putting  this  objection  out  of  the  quesdon,  no  action  can 
be  mamtained  at  law  on  thb  paper.  The  covenant  b  void,  at 
bein^  impossible;  and,  if  it  were  possible,  b  against  law.  One 
man  cannot  convey  to  another  his  interest  in  a  suit.  A  chose  in 
acttouy  at  common  law,  is  not  assignable.  The  smt  itself  cannot 
pass  by  a  conveyance.  If  this  be  not  the  construction  of  the  con* 
tract,  but  it  b  to  be  understood  merely  as  an  agreement  that  Ckap* 
man  Austin  should  have  the  benefit  of  the  suit,  thb  writmg  was 
sufficient  of  itself  and  there  was  no  breach. 

The  covenant  b  also  against  law:  for,  if  not  champerty y  the 

first  part  was  certainly  maintenancey  and  the  second,  or  alternative 

part,  was  in  violation  of  the  act  against  conveying  or  taking  pre^ 

(6)  t  Kev  ^^ced  tides  \(b)  there  being  no  averment  in  the  declaration  that 

^^'  ^  **'  W%Wwri,  who  covenanted  to  convey,  was  in /^«*c»wn  of  the  land. 
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Indeed,  the  cootraty  is  to  be  inferred  from  the  agreement;  and  October, 

such  an  agreement  is  not  binding  in  law  or  equi^y^  n^^->ow^ 

2.  The  declaration  is  radically  defective ;  containing  no  aver*  Austin's  Ad« 
Blent  that  Amtin  lost  the  beneSt  of  the  suit,  (in  which  event         t. 

only  the  land  was  to  be  conveyed,)  and  setting  forth,  in  fact,  no  Executors. 
conse  of  action.(a) 


(a)  Chichet- 
ter  r.  Vast,  1 


Randolph^  in  reply.     If  a  scroll  is  a  seal,  per  scy  it  must  be  so,  ^^^  ^ 
diough  not  described  as  such* 

As  to  Mr*  WickhanCa  objections  to  the  right  of  action ;  I  ad« 
mit  that  a  conveyance  of  an  interest  in  suit  is^ot  binding  at  law, 
though  it  is  in  equity :  but  if  a  party  covenants  to  do  an  act  which  is 
not  immoral,  he  is  bound  to  do  it,  whether  it  be  effectual  in  law 
or  not.  The  most  that  could  be  said  against  the  covenant  to  con« 
vey  the  obligor's  interest  in  the  suit  is,  that  it  would  be  unavaiU 
htg;  and  this  is  not  a  sufficient  objection ;  for  parties,  if  they 
please,  may  attach  importance  to  a  thing  nugatory  in  itself.  But, 
property  construed,  it  dignifies  no  more  than  giving  the  benefit  of 
die  judgment  when  it  should  be  obtained.  That  part  of  the 
agreement  was  therefore  not  void :  but,  if  it  were,  the  alternative 
part  was  good;  and  that  is  enough.(6)  The  cases  relative  to  main-  W^  ^^n.  its. 
tenance  are  not  applicable,  in  all  respects,  to  this  country*(c)  If  iss.  (E.)  pi! 
we  take  only  so  much  of  the  doctrine  as  is  reasonable,  this  agree- 
ment does  not  come  within  its  reason  or  policy.  Neither  does 
the  statute  relative  to  prctenced  titles  apply.  In  15  Fmer^  154. 
it  is  said  that  a  title  \s  prctenced  ^*  where  it  is  founded  in  pretence^ 
and  nothing  in  verity ;  or  where  a  good  title  is  made  prctenced 
by  the  act  of  the  party.''  Under  neither  of  these  heads  can  this 
ease  come;  for  it  does  not  appear  that  Whitlock'^s  tide  was  tmsound,- 
and  it  cannot  be  contended  that  an  equity  in  lands  is  not  assigna^ 
ble.     It  does  not  appear  from  the  agreement,  or  any  other  cir«  ' 

cumstance,  that  he  was  out  of  possession. 

2.  The  breach  was  sufficiently  assigned  in  the  declaration; 
being  in  the  words  of  the  agreement.{d)  Chichester  v.  Vass  is  W^^^***. 
not  like  this  case ;  for,  there,  the  gist  of  the  action  was  altogether 
omitted.  But  if  there  was  any  error,  it  was  cured  by  verdict. 
The  defendants  pleaded  ^  conditions  performed.^  This*  was  an 
admission  that  the  condidons  were  possibky  and  an  averment 
that  they  had  been  performed* 
Vol.  I.  3Q 
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^^Tsio""       Wkhham.    If  matter  of  substance  be  omitted  in  t  dethmi6&s^ 

v^^N^x»  h  18  not  cured  by  verdict.    There  was  no  option  to  receivie  tbe 

AiMtin't   A.d-  land  in  lieu  of  the  suit,  in  any  other  event  than  the  faiiape  of  th« 

minittratrix         .       -  .  i     .         /  »         .  «^ 

▼.  suit,  it  was  essentiau  therefore,  to  ^tate  that  circumstance.    Tbts 

E^^m^*  decUration  only  says  that  Whitiock  failed  to  convey  the  benefit  of 
the  suit,  or  to  convey  the  laud ;  thus  assigning  two  breaches!  the 
first  of  which  was  impossible,  for  the  agreement  itself  was  all  the 
jconveyance  he  could  make  of  the  suit;  the  second  was  asa^cd 
altogether  uncertainly  and  defectively ;  and  the  damages  asaesaed 
are  entire* 

Randolph.  It  is  evident  that  Austin  expected,  and  was  enti^ 
tied  to  some  other  conveyance  of  Whttlock^s  interest  in  the  suit; 
the  failure  to  execute  which  was  a  sufficient  breach  of  the  agixe- 
ment* 

Saturday^  Nov.  16.     The  Judges  pronounced  their  opinions. 

Judge  TucKRR,  after  stating  the  case.  That  a  coi^mant  ia  • 
deed^  and  that  a  seal  is  one  of  the  essential  parts  oT  a  deed,  is  evi* 
dent  from  the  authorities  generally,  and  especially  Co.  litt.  6.  a. 
35.  b.  175.  b.  225.  a.  and  b.  229.  b.,  and  UtU  u  371, 372.  From 
Several  of  which,  and  [Kirticularly  the  two  last,  it  is  apparent  that 
the  clause  of  in  cujus  ret  testimonium  ought  to  recite  that  the  woh 
ker  of  the  deed  hath  thereunto  jMif  his  seal:  for,  otherwbe,  a  sup- 
posititious seal  may  be  aflixed  to  any  instrument  of  writing,  with- 
out proof  of  the  acknowledgment  thereof  by  the  maker  of 
the  instrument,  and  a  mere  parol  promise  or  ^agreement  maj 
be  converted  into  a  covetumt^  which  is  an:  iostnmicnt  of  a 
much  higher  nature;;  insomuch,  that  what  might  be  considered  aa 
mere  nudum  pactum^  as  in  the  case  of  Hitej  Eofr  of  Smithy  v* 
Fielding  Lewis'" s  Ex'rs^'in  this  Court,  October  29, 1804,  (M&) 
may,  by  the  subsequent  addition  of  a  seal  or  scroll,  be  ouiverted 
into  an  obligation  which  should  not  only  bind  the  maker  and  his^ 
executors,  but  his  heirs  also.  For  such  would  have  been  the  ef- 
fect of  the  writing  signed  by  FrekEng  Lewif^  in  that  case,  ^  where- 
by he  obliged  himself,  his  heirs,  executors  and  administrattn^s  to 
indemnify  Mrs.  Smith^'"  as  executrix  of  Charles  Smithy  for  the  lat-* 
ter  having  become  security  for  his  son,  if  there  had  been  a  seal^ 
or  scroll,  added  to  that  instrument,  and  acknowledged  by  the 
maker,  in  the  clause  of  attestation.  But  if  such  mention  be  un« 
imeaoary^  the  body  of  the  instrument,  how  easily  may  any  «»• 
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tinuBPent  of  the  same  Jciod  be  coQvcfted  into  one  very  different    Octobek, 

1810 

&om  iii  The  omission  of  the  word  ^^scar  in  the  clause  of  at*    \^->t^^ 
testatioot  according  to  the  maxim  oflsLWi^^  exfiressum/acitcessare  Aiutln't  A<» 
9ocUufth^*  doea^  in  my  opinion,  preclude  all  evidence,  i&A^M  the   °"*  y. 
inatrument^  of  the  execution  of  it  in  any  other  manner  than  is  ex-    e^x^JJ^SwI! 
pressed  in  the  body  of  the  instrViment*     One  of  the  reasons  which  ■■*■ 

•re  given  why  a  deed  must  be  pleaded  with  a  profert  in  curia  is^ 
that  the  deed  must  be  brought  into  Court  for  the  purpose  of  in* 
tpection;  and  if  (as  b  said  in  10  Co.  92«  b.)  the  Judges  found 
that  it  had  been  rased  or  inter  lined  in  any  material  part>  they  ad^ 
judged  it  to  be  void*  Now,  suppose  the  word  seal  had  been 
fiound  interlined  in  such  an  instrument  as  this,  and  no  notice  taken 
by  the  witnesses  that  such  an  interlineation  had  been  made  before 
the  execution  thereof,  and  nothing  farther  said  about  the  sealf 
would  not  this  have  avoided  the  deed,?  I  presume  it  would*  So 
deeds,  in  which  were  erasures,  have  been  held  void,  because  they 
appeared)  on  the  face  of  thtm^  to  htsu8pidous(fl)  .Now  what  <a)  9rt.  ./fftr. 
can  be  more  suspicious  than  the  apparent  addition  of  a  9eal  to  an  ^i  n  cited 
instrument,  which  the  maker  acknowledges  under  his  hand  ovlyI  \r^"^  ^^' 
Judge  BuUer^  in  the  case  of  Master  v.  Miller^  4  Term  Rep*  339* 
speaking  on  this  subject,  says,  ^^  when  there  is  a  pr(\fert  o&a  deed, 
the  deed  or  the  profert  must  agree  with  that  stated  in  the  declara- 
tion, or  the  plaintiff  faib.  But  the/^r^r^of  a  ^tAvnthout  a 
aed  will  not  support  the  allegation  of  a  deed  withaaeaV^  Neither, 
as  I  conceive,  will  the  profert  of  an  instrument,  importing,  in  the 
body  of  it,  to  be  executed  under  the  hand  of  the  party  only,  sup- 
^rt  the  allegation  of  a  deed  sealed  with  the  seal  of  the'parjy^  al- 
though a  seal  be  to  that  instrument  in  reality  affixed;  inasmuch 
as  that  may  be  done  without  the  party *s  knowledge  orintention^ 
But  here  an  objection  arises  upon  the  pleading.  It  ^^  be 
said,  the  defendants  have,  by  their  plea  of  "  covenants  performed j* 
admitted  the  execution  of  the  covenant  set  forth  in  the  declaration. 
ll)i> -is  certainly  correct:  but,  inasmuch  as  o^er  was  not  asked 
of  that  covenant,  it  cannot  be  alleged  that  this  identical  instrufnent  \ 

is  the  deed  declared  upon,  and  admitted  by  the  plea.  Every  ob- 
jection to  the  instrument  on  the  ground  of  variance  between  the 
deed  alleged  in  the  declaration,  and  that  which  was  offered  in  evi- 
dence, appears  to  me  to  have  been  still  open  to  the  defendant.  I 
am,  therefore,  of  opinion,  that  the  judgment  of  the  Distria  Court 
was  correct,  and  ought  to  be  aflbtned. 
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^^Ts"**       J^^Jg*  Roane.    As  to  the  objecdon  made  to  tlic  reccptioD  of 

\^^>r^^    the  writing  in  evidence  in  support  of  iht  action,  I  thialk  the 

^^t£Li^'  ^^f^^'^^^^  ^  **  Court  in  the  case  of  Bairdv.  Blagfwe^(a)  it 

T.  equally  correct,  and  decisive  in  support  of  that  objection.  In  this 

Exeeutw^    case,  as  in  diat,  the  paper  is  nowhere  stated^  in  its  body,  to  have 

been  scaled;  in  this  case,  as  in  that,  it  is  merely  attested  as 


uo.  simple  contracts  not  under  seal  are ;  viz,  ^  witness  my  hand,*^  8cc. 

and  in  this  case,  as  in  that,  a  consideration  is  stated  in  the 
writing;  which  is  a  circumstance  equally  unusual,  and  unnecessa- 
ry, in  relation  to  sfiecialties.  The  mere  circumstance  of  scrcA 
being  annexed  was  not  in  that  case  sufficient  to  ezak  the  instni* 
ment  into  a  specialty;  nor  ought  it  in  this;  especially,  as  there  b 
only  a  single  scr6ll  in  this  case,  which  possibfy  might  hove  been 
inserted  through  inadvertence  or  accident;  whereas  there  were 
three  scrolls  in  that  case,  whence  a  more  solemn  and  deliberate 
execution  of  the  instrument  may  be  agreed  to  be  inferiUe.  The 
County  Court,  therefore,  erred  in  admitting  this  paper  in  e^dence, 
and  the  judgment  of  the  District  Court  reversing  its  judgment  is 
correct.  Were  this  die  only  error,  the  District  Court  ought ' 
only  to  have  awarded  a  new  trial,  with  directions  not  to  admit 
that  paper  in  evidence  in  future;  whereas  it  has  given  final  judg« 
ment  in  favour  of  the  defendant:  and  this  brings  us  to  the  suffi- 
ciency of  the  declaration.  ^ 

That  declaration  states  that  the  testator  of  the  appellees  obli- 
ged himself  to  convey  all  his  intefestin  a  certain  lawsuit  then 
pending  against  one  yohn  Smithy  who  was  security  for  Giles 
Carter  J  ^*  and  in  case  he  should'not  be  legally  bound  by  his  said 
undertaking,*'  then  also  to  convey  to  said  Austin  his  right  to  a 
^  tract  of  land;  and  the  declaration  assigns  breaches  in  not  convey* 

ing  the  interest  in  the  lawsuit,  nor  the  right  to  the  land;  without 
averring,  at  the  same  time,  that  the  said  jfvhn  Smith  ♦*  was  not 
legally  bound"  by  his  undertaking,  which  is  a  condition  precedent 
to  his  being  bound  by  the  last  covenant.  The  plaintiif  has  there- 
fore charged,  and  recovered  damages  upon,  a  breach  of  a  cove- 
nant, which  is  not  shewn  in  his  declaration  to  have  occurred,  but 
which,  as  set  out,  is  inchoate  and  incomplete,  for  want  of  diis  last- 
mentioned  circumstance. 

^  It  is  clear  that  a  breach  should  be  so  set  out  as  that  it  may 
clearly  appear  to  be  within  the  covenant;  and,  also,  that,  where 
m  covenant  is  in  the  alternative,  the  breach  should  be  assigned  as 
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m  bcnh  (Mwts  thereof.    This  doctrine  is  foond  in  1  E$p.  N.  P.  ^^1^^^^ 

J63— 366.  and  is  decisive  against  the  sufficiency  of  the  present  \^^>rst^ 
dechratiofi.                                                                                    Aoitm^i  Ad* 

On  this  ground^  then,  (without  entering  into  the  other  points         ▼. 

stated  in  the  argument,)  I  am  of  opinion  to  affirm  the  judgment  ^S!^SS^ 

ot  the  District  Court.  ■ 


Judge  Fleming  was  of  opinion,  for  the  reasons  stated  by  the 
other  Judges,  that  the  Cpunty  Court  erred  in  admitting  the  paper 
in  evidence*  He  also  concurred  with  Judge  Roanb  in  pronoun- 
cing the  declaration  essentially  defective. 

Judgment  of  the  District  Court  unanimously  affirmed. 


Humj^ireys'  Administrator  against  M*Clenachan's         Mmda^, 
Adniinistrator  and  Heirs.  AVtwmAer  s, 

UPON  an  appeal  from  die  Superior  Court  of  Chancery  for  i.  ifb^aseaU 
the  Staunton  Districu  :^TSSrdl* 

Akxani^r  AfCknachany  on  the  3d  day  of  October^  1795/enP  J^JjJ  Jl* 
kered  into  an  agreement  widi  Alexander  Bumphreyt,  in  the  fol-  vendee  all  hb 
lowing  wordSf  under  his  hand  and  seaL  ^^  I  have  this  day  sold  tiUm  land  wur- 
to  Akxander  Humphreys^  his  heirs  and  assigns,  fcM*  value  i^  which thetiir. 
ceived,  a// aiu/  every  emolument  arising  from  two  ^^"^-''^^ab- ^*7^fV  J«- 
EANTS,  one  for  6,666  %^  acres,  issued  to  me^  and  in  my  name^  uken;  Uiat»  if 
and  4^000  issued  to^  and  in  the  name  of  William  Long^  for  ser-  mu^  in  hit 
vices  in  the  late  army  against  Great  Britain^  as  officers  in  the  SJl^^ep*  7be 
Continental  and  Virginia  State  lines,  as  per  receipt  of  R*  C.  •*"J*jJy  ^^'* 

tires  Uiat  ther 
maj  utile  to  the  Tendee ;  agreeiog  to  ptj,  or  dedact  from  the  parch«8e>roonej,  mil  expeniei  whiefi 
kaTe  aoomcd;  he  is  bound  to  make  a  deduetion.  for  a'dfficiency  resulting  frem  a  previous  contract, 
bjf  hU  agentj  to  allow  the  locator  one  third  of  tlie  land ;  though  such  contract  was  nut  known  to 
him  at  the  time  of  his  bargain  with  the  Tcndee,  to  trhorb  it  was  equally  unknown. 

3.  On  a  bill  of  injunction  exhibited  by  tlie  admimttmtor  of  the  purchaser  of  a  tract  pf  land, 
against  the  administrator  and  /ieirg  of  the  vendor,  (in  whom  iheleg'al  title  remains,)  dairaing  com- 
pensation for  a  deficiency,  credits  for  payments  and  a  conveyance ;  the  Court,  on  allowing  the  com- 
peiisation  and  tlie  credits,  may  decree  that  the  defendants  shall  convey  their  title  to  certain  trus- 
tees to  be  by  tliera  conveyed  to  the  hein  of  the  purchaoer,  {though  not  parties  to  the  tuit,)  if  the 
balance  of  the  purchate-money  he  paid  on  or  before  a  certain  <iay;  and  if  not,  wiih  power  to  oell 
as  muoh  of  the  Uod  as  may  be  somtient  to  pay  tush  balance,  and  to  aonvey  the  residue,  if  any,  «» 
tk*  amid  heirs. 
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^^ijTio**'    Anderson.     All  my  rights  tkte^  inieresij  claim  amldtmand^  in  lani 
v^^v^^/    to  the  Niamey  I  hereby  tranter  to^he  said  Akxander  Humphrey 
Buniui.rc>t'  Ajid  IP  PATENTS  HAVE  I88UKD  f^  my  name  therefor^  Iwiii  trant* 
t.         /er  thf  same  by  deed:  IF  mot,  I  desire  that  patents  or  grants  may 
diAiiViiira'r.  ^^^  ^^  f^im  the  said  A  H.  for  it ;  aod  ail  and  every  ezprnaea  that 
'■  have  accrued  before  this  date,  I  will  pay  or  deduct  from  the  mo- 

ney due  me  for  this  land.'*      Neither  price,  nor  the  terms,  or 
periods. of  pa\ment  are  noticed  in  this  agreemeiit* 

On  the  21st  of  the  same  month,  it  appears  by  an  ekhibit  ia 
this  cause,  that  M'Clenachan  executed  an  instrument  under  his 
hand  and  seal,  upon  the  back  of  a  copy  of  survey  filed  in  die 
register's  office  in  Kentucky^  in  the  following  words:  ^^  I  Akxan* 
der  M^'Cknachan^  of  Staunton^  for  and  in  consideratioii  of  Henry 
Rhodes*  having  located  the  within  lands^  (die  6,666  2*3  tract,) 
do  transfer  unto  him  the  said  H.  /?.,  and  his  heirs  and  assigns, 
07U  third  part  of  the  land  contained  in  the  witfM  plat  and 
certificate  of  survey,  and  desire  a  patent  may  issue  in  his  name, 
for  that  part  of  the  said  tracu^  /  A  patent  issued  on  the  22d  of 
Marchy  1797,  to  M'Clenachan  and  Rhodes^  jointly j  for  the  lands 
in  the  survey  mentioned* 

A  letter  from  Robert  Breckenru^e^  of  Kentucky^  dated  No* 
vember  Bj  1795,  and  directed  to  Alexander  Humphreys^  men- 
tions ^^  that  the  writer  had,  a  few  days:  before,  heard  of  his  hay« 
ing  purchas^  all  M^ClenachatCs  land  in  that  State,  without  regard 
to  his  previous  engagements^  and  proceeds  to  infcmn  him  that  the 
larger  tract  was  located  under  his  direction,  at  the  particular  re- 
quest and  solicitation  of  M>Cknachan;  that,  before  the  locator 
would  undertake  the  business,  he  was  obliged  to  engage,  on  the 
part  of  M'Clenachan^  to  secure  to  him  one  third  part  ol  the  land : 
and  suggests  a  wish  that  Humphreys  would  mention  the  matter 
to  M^Clenachan^  and  that  one  third  part  of  the  tract  there  alluded 
to  should  not  be  taken  into  the  accounts  between  them ;  or,  if  he 
received  an  assignment  of  the  whole,  that  it  might  be  upon  con« 
dition  of  Humphreys*  satisfying  and  paying  the  locator,  accord- 
ing  to  his  and  Breckenr'idge's  agreement*  This  letter  appears 
to  have  been  received  by  Humphreys^  and  some  mention  of  it 
appears  to  have  been  made  by  him,  in  his  life-time,  to  M^Clena^ 
chan*     When  he  died  does  not  appear. 

After  the  death  of  At^Clenachan^  which  took  place  in  February^ 
1798,  Humphreys  brought  a  bill  in  Chancery  against  his  admi- 
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iSistrator  and  heirs,  in  which  he  states  the  price  agreed  on  for   Oct«bek, 
the  lands  to  have  been  three  shillings  per  acre ;  that  he  was  to    s^r^rs^ 
pay  100/.  in  cash,  and  for  the  residue  bonds  were  given;  and  Humphreys' 
that  he  paid  the  money^  of  which  there  is  no  proof  in  the  record.       .  V. 
He  proceeds  to  state  the  assignment  of  one  third  of  the  larger  ehUJ^AdUlv. 
tract  to  Rhodes  ;  and  that  he  (Rhodes)  had  obuined  a   patent  for  ■ 

the  whole,  and  is  in  full  possession  thereof:  that,  with  respect  to 
the  4,000  acres,  M^Clenachan  agreed  to  allow  the  locator  one 
third  part  thereof,  for  locating ;  but  the  complainant  had  com« 
pounded  with  him  for  12/.  \0s»  per  thousand  acres,  which  he 
expressly  charges  to  be  the  lowest  price ;  the  usual  alhivance 
being  one  third  of  the  land  itself:  that  the  administrators  have 
brought  suit  on  his  bond,  without  allowing  him  any  credit  for 
the  deficiency  in  quantity^  and  for  money  advanced  for  taxes  and 

'  expenses  thereon:  and  concludes  with  praying  for  a  proportion- 
ate credit  for  one  third  part  of  the  larger  tract,  to  which  the  lo- 
cator Rhodes  had  a  tide,  and  also  for  the  sum  agreed  to  be  paid 
for  locating  the  other  tract  of  4,000,  amounting  to  50/,;  and 
for  his  other  advances,  &c« 

Humphreys  being  dead,  a  bill  of  revivor  and  supplement  was 
filed  by  his  administrator,  suggesting,  among  other  things,  that 
there  was  a  valuable  Salt^pring  upon  the  land ;  praying  an  in* 
junction  to  the  judgments  on    Humphreys^   bonds  to  M^Qena^ 

*"  charij  and  for  a  specific  performance  of  the  original  contract,  as 
fer  as  it  is  in  the  power  of  the  defendants  ^o  to  do;  with  ample 
compensation  for  such  part  as  cannot  be  performed. 

The  Chancellor,  by  his  decree,  allowed  a  credit  pro  rata^  aot 
•ording  to  thcprice^  for  the  one  third  of  the  larger  tract,  to  which 
Rhodes  was  entitled  for  locating  the  same;  and  12/.  lO?.  per 
thousand  acres  for  the  smaller  tract ;  together  with  such  other 
•laims,  for  payments^  as  the  complainant  could  make  appear;  and 
directed  an  account:  and  further  that  the  defendants  should  convey 
all  their  tide  to  the  lands  (and  procure  Rhodes  to  join  therein, 
for  whatever  title  he  may  have  to  more  than  one  third  part  of  the 
larger  tract)  to  trustees  for  the  following  uses,  to  wit,  that  if  the 
plaintiff,  or  the  heirs  of  Humphreys^  (who  arc  not  parties  in  this 
suit,)  or  some  other  person  for  them,  should,  on  or  before  a  cer« 
tain  day,  pay  to  the  administrator  of  M^Clenathan  the  balance  of 
the  purchase-money,  (to  be  ascertained  by  the  Commissioner's  v 
fsport,)  with  legal  interest  thereon ,  then  the  trustees  to  convey 
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^TOBmm,  the  legal  egt4te  to  the  heiri  of  Humphreys;  otherwise^  Acy  mttc 

\^^>n^^  to  sell  as  much  of  the  lands  as  would  be  sufficient  to  pay  the  debc^ 

HumpluvT's  and  to  convey  the  residue,  if  any,  to  the  heirs  of  Humphreys. 
T.  From  this  decree  th.e  administrator  of  Humphreys  appealed. 

iluD*»  AdinV> 

•  Wickham^  for  the  appellant,  contended,  1.  That  Humphrey 
was  entided  to  a  deduction  for  the  deficiency,  in  proportion  to 
the  value  of  the  land,  and  not  the  price  he  was  to  give«  He 
bought  the  whole  land;  and  was  not  informed  that  the  locator  was 
to  have  part*  It  was  a  frequent  practice  for  the  locators  to  have 
compensation  in  money:  there  was  no  reason  then  for  him  to 
think  that  ^A^^/i?«y  the  locator  in  this  instance,  was  to  have  part  of 
|he  land.  M^Clenachan^s  assignment  to  Rhodes  was  after  the 
agreement  with  Humphreys^  and  could  not  deprive  him  of  his 
right  to  the  benefit  of  his  bargain.  Shodes's  equity  was  against 
M^Clenachan  only,  not  against  Humphreys^  who  was  a  purchaser 
without  notice.  Humphreys  therefore  is  unquestionably  entitled 
to  compensation;  the  only  question  being  about  the  rate  of  com- 
pensation. The  case  of  Nth  on  v.  Matthews^  2  H.  (^  AL  16^  fur* 
nishes  the  rule  so  far  as  the  circumstances  of  that  case  are  ap- 
plicable to  thisy  and  shews  that  actual  value j  and  not  the  purchase- 
money,  is  the  standard. 

2.  The  value  at  the  time  of  the  contract  is  not  the  proper  stan- 
dard. At  that  time  M^Clenachan  had  not  disabled  himself  to 
comply  with  the  contract.  1  he  land  was  never  lost  by  Hum^ 
phreys  until  March^  1797,  when  the  patent  issued  to  M^Clena^ 
chan  and  Rhodes  jointly.  The  value,  therefore,  at  the  date  of  the 
patent  is  what  we  contend  for. 

3.  The  decree  was  wrong  in  directing  a  conveyance  to  trustees, 
and  a  sale  of  the  land^  if  the  purchase-money  should  not  be  paid* 

>  Instead  of  this,  it  should  have  directed  a  conveyance  to  the  heirs 

of  Humphreys.  However  equitable  the  decree  now  in  quesuon 
might  have  been,  if  M^Clenachan*s  representative  had  sued  in 
equity  for  the  purchase-money,  the  case  is  different  here.  The 
bill  was  filed  by  the  administrator  of  Humphreys  for  an  injunction 
and  specific  performance.  The  heirs  of  Humphreys^  indeed,  were 
not  before  the  Court,  and  it  may  be  said  that  we  ought  to  have 
made  them  parties.  This  seems  to  have  been  an  oversight  <» 
both  sides;  but  it  was  irregular  to  enter  a  final  decree  unul  the 
heirs  were  parties. 
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The  Attorney-General  imd  Wirt^  for  the  appellee,  endeavoufed  October, 
to  get  the  contract  itself  rescinded^  on  the  grounds  that  it  did  not    ^^^^o^/ 
appear  in  evidence  that  any  money  had  been  paid  by  Humphreys  Humpiireyt*' 
towards  complying  with  the  bargain ;  that  M*'Ctenachan  was  in         ▼. 
habits  of  intoxication,  and  was  said  by  some  of  the  witnesses  to  chan's  a  "m'f. 
have  been  drunk  at  the  time  the  contract  was  made.     At  any    ~   ■ 
rate,  the  contract,  if  not  to  be  rescinded^  ought  not  to  be  specific 
ca/fy  enforced  in  a  Court  of  Equity,  being  unreasonable  and  op* 
pre8sive;(a)    and  Humphreys^  the    party  now  praying   specific  (6)    l    Venu 
execution  having  shewn  a  backwardness  on  his  part.(^)  y.  Ditke  ^ 

2.  If  the  contract  is  to  be  enforced,  it  is  improper  to  make  any  f^*'^  ^ 
deduction  on  account  of  the  land  conveyed  to  Rhodes  the  locator.  («)•  *.  ^y- 
JH'CienacAan  bargained  to  sell  Humphreys  only  his  right  to  the  56  ©.  4.  rm- 
land,  such  as  it  zuas;  not  knowipg  whether  it  stood  on  a  survey,  ith  J6id  piol 
or  patent;  and  subject,  of  course,  to  the  ordinary  deduction  for  ^^^^**"  ^ 
compensation  to  the  locator;  which,  it  is  proved,^  was  commonly  ^  aofi"? 
one  third  of  the  tract.  The  word  **  expenses^  in  the  agree-  c  5*  Vtner. 
ment  related  to  office-fees  only;  not  to  part  of  the  land.  Can  it  sqiure'^  bo^ 
be  believed  that  he  would,  if  in  his  senses,  have  sold  the  land  for  J^'  ^*^^*^^ 
three  shiUings  per  acre,  (which  soon  afterwards  rose  to  nine  and  \h)  '  ^  ^^* 
ttvehe  shillings,)  and  yet  have  bound  himself  to  make  good  any  Ba^9  ▼  Co* 
deficiency  that  might  arise  from  the  locator's  claim,  llie  great  ^^^  €aw$\ 
inadec^uacy  of  price  strengthens  the  conclusion  that  such  could  not  ^^'^jl^sH^ 
have  been  his .  intention.  And,  if  Mr.  Wickham  be  right  in  his  ^vgden,  «* 
construction  of  the  contract,  the  impossibility  of  M^'Clenachan^s 
complying  with  it,  in  opposition  to  Rhodes'*  prior  equity^  fur- 
nishes an  additional  reason  why  it  should  not  be  specifically  en« 

forced. 

3.  But,  if  there  ought  to  be  a  deduction,  the  Chancellor  has 
resorted  to  the  most  equitable  criterion.  The  original  bill  itself 
claimed  no  more  than  a  ^^  proportionate*^  deduction,  which  must 
be  understood  according  to  the  value  at  the  time  of  the  contract; 
which  value  the  parties  themselves  have  fixed  at  three  shillings 
per  acre. 

4.  The  decree  was  right  in  holding  the  land  liable  to  be  sold, 
in  case  the  administrator  oi  Humphreys  should  fail  to  pay  the 
purchase-money.(c)     There  was  no  necessity  to  make  his  heirs  M   Cele   ▼.- 
parties;  their  title  being  merely  equitable.     Besides,  this  was  not  lis.        ^ 
a  bin  to  subject  the  land,  but  an  application  to  the  iGscretion  of  a 

Court  of  Equity,  which  had  a  right  to  annex  a  condition  to  its 
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^1?^^   decree,  (Ay  whM  the  injunction  was  continued  in  force^  thatf  if 

\^^^rs^    the  administrator^  or  the  heirs  of  Humphreys^  should  fail  to  pay 

UiraiDhreyt'  the  money  by  a  cenain  day,  the  land  should  be  conveyed  to  true- 

T.  tees,  &c«  within  the  principle  of  the  rule,  that  he  who  asks  equity 

diAn^^mV  ^^^  ^^  equity*     This  was  a  favour  granted  the  administrator 


on  certain  terms*  However,  if  the  heirs  ought  to  have  been 
parties,  the  plaintiff'  was  to  bbme  in  not  having  made  them  soi 

y  and  thb  Court  might  now  modify  the  decree  so  as  to  direct  that 

if  he  do  not  pay  the  money,  by  a  day  appointed,  the  injunction 
be  dissolved ;  that  the  heirs  be  made  parties,  and  the  land  ulti^ 
mately  liable.  If^  such  a  decree  as  this  should  be  entered,  the 
appellant  ought  nevertheless  to  pay  the  costs;  the  appellee  being 

(a)  FMtey  v.  the  party  substantially  prevailing.  (^/) 

ctUrix,  3iK 

Of  JH.  189.  Wickham^  in  reply.     If  the  bargain  is  voidj  we  are  surely  enti- 

ded  to  an  injunction  to  the  judgments  at  law.  M^ClenacharCs, 
administrator  enforces  the  contract  by  suing  on  the  bonds;  yet 
attempts,  in  equity,  to  set  aside  the  contract !  If  it  be  binding  om 
one  party,  it  surely  is  so  on  the  other. 

We  admit  that  M^Clenachan  sold  only  his  own  rights  But^ 
having  previously  parted  with  one  third  of  the  land,  he  ought  to 
make  good  the  deficiency ;  for  his  assignment  to  Rhodes  was  a 
fraud  upon  us.  Humphreys  was  not  guilty  of  any  backwardness 
in  fulfilling  the  contract  on  his  part;  since,  until  a  title  was  made, 
he  was  not  bound  to  pay  a  farthing.  The  rule  in  equity  is  al- 
ways to  grant  an  injunction  to  relieve  against  the  demand  of  the 
money,  where  the  vendor  is  unable  to  make  a  complete  title. 
yollije  V.  Hite,  I  Call,  301.  ^snel  v.  Woodlitf,  2  H.^  M. 
173.  and  Nelson  v.  Matthews^  ibid.  164.  were  all  cases  of  injunc- 
tions to  protect  the  purchaser  from  being  compelled  to  pay  the 
money.  If  it  had  been  paid,  M^'ClenacharCs  administrator  might 
have  disposed  of  it  in  the  way  of  administration ;  and  the  admi- 
nistrator of  Humphreys  might  not  be  permitted  to  recover  it  bad^ 
in  case  the  land  should  be  lost ;  because  he  ought  to  have  stop* 
ped*it  in  the  first  instance.' 

The  only  question  in  the  cause  is  the  rate  of  compensaticnu 
This  must  be  the  vahie  of  the  lai^d  at  the  time  of  the  contraa  at  ■ 
least;  but,  in  my  opinion,  it  ought  to  be  the  value  at  the  date  of 
^hodes^  patenty  which  may  be  denominated  the  time  of  our 
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mUMovu^  We  were  not  bound  to  prove  the  precise  value  at  the  October, 
last-mcmtoned  period:  it  sufficiently  appears  that  it  y^^s  more  ^^^-^^^^^ 
than  the  rate  at  which  Humphreys  purchased.  The  exact  amount  Ifcmphrey** 
<mn  he  ascertained  by  reference  to  a  Commissioner  or  a  Jury.  ^  ^ 

^  Saturday^  November  16.     The  Judges  pronounced  their  ppU '^han'aAdmV. 
nions. 

Judge  Tucker  stated  the  case  as  above,  and  proceeded  as  fol- 
lows : 

The  point  most  strongly  contested  in  this  Court  was,  whether 
Humphreys  was  entitled  to  a  compensation  for  the  deficiency  of 
the  larger  tract,  (the  equitable  tide  to  which  was,  at  the  time  of 
the  contract,  in  Rhodes^  according  to  the  average  price  oi  the 
whole,  or  according  to  the  specific  valtie  of  the  land  when  Rhodes 
acquired  his  legal  title  thereto,  by  the  patent  from  the  Governor 
of  Kentucky.  Mr.  Wickham  contendled  for  the  latter. 
'  1  he /^/c«f  of  lands  must,  in  ail  cases  between  the  seller  and  ' 
the  purchaser,  be  considered  as  the  just  value  thereof  at  the  time 
of  the  contract^  regard  being  had  to  the  terms  and  mode  of  pay-  k 
ment  agreed  on  between  them  :  in  other  words,  the  price  is  the 
vabie^  as  agreed  on  by  the  parties  themselves:  if  the  contract  be 
executory  on  both  sides,  the  party  who  hach  not  yet  fulfilled  his 
own  engagements,  comes  with  an  ill  grace  before  a  Court  of 
Equity  to  demand  ample  compensation^  or,  more  properly  speak* 
iiig,  vindictive  damages  against  the  other  party  for  any  deficiency 
or  failure  on  his  part.  Although  M'^Clenachan^  cither  from  want 
of  information  of  Breckenridge^s  contract  with  Rhodes^  on  his  be- 
half,  or  from  some  other  cause,  is  alleged  to  have  sold  Hum* 
pkreys  the  whok  of  the  larger  tract,  instead  of  that  part  only  to 
which  he  was  justly  entiUed,  thnt  circumstance  does  not  so  clearly 
appear  from  the  words  of  the  contract  itself,  which  only  imports 
to  convey  all  his  titles  interest^  claim  and  demand^  and  every  emo- 
lament  arisitig  from  two  land^warrants  therein  mentioned.  It 
must  not  be  forgotten  that  these  Warrants  are  assignable  by  la^r. 
It  does  not  appear  he  then  knew  they  were  even  located;  he 
could  not  thea  be  supposed  to  intend  specifically  to  ws^rrant 
the  quality  of  the  lands  upon  which  they  might  be  heated: 
and,  without  some  reference  to  quality  and  quantity^  as  con« 
aected  with  each  other«  no  calculation  of  vatue^  independent 

*  Note.    It  did  pot  appear  that  Humphreyt  was  erer  in  j>o«te«»ion  of  the  laiKt.' 
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^^Tbio***    ^^  ^^  prtce^  can  possibly  be  foroied.      I  therefore  ftkek  tbe 
\^^^r>^     Chancellor's  decree    correct  in    making    the   price   per   acie 
Uurophrejrt'  the   Standard  by  which  tbe  abatement  from  the  price  n  to  be 
T.  made,    in    regard    to   the  larger  tract^ct)      Wkb    respect   to 

ohan'sAdni'r.  ^^  lesser  tract,  the  only  inconvenience  or  expense  which  Htm^ 


— — — ^  phreye  has  been  exposed  to,  as  far  as  appears  by  this  record,  waa 
Mn  y.^ALtt  ^^^  compensation  of  12/.  lOs.  per  thousand  acres  paid  to  die  J9- 
^jTm.  iM  ^*  <^<^P'^*      I'his,  according  to  the  very  terms  of  the  contract,  3^Cle^ 
nachan  had  agreed  to  deduct  from  the  amount  of  Humphrefftf 
bonds*     More,  the  latter  could  on  no  principle  be  entitled  to,  as 
was  decided,  I  believe,  in  the  case  of  Hull  v.  Cunninghan^s  Ex^ 
(3)  Jinte,  p.  ecuiors^  last  term.(^)     I  approve  also  of  the  remainder  of  the  de- 
cree, though   some  objections,   not  appearing  upon  the  record^ 
/  ^         might,  perhaps,  have  been  taken  to  it. 

of^  J^^SSJT,  J^^dg^  Roane.  In  the  case  of  Mills  v.  Bell,  3  Call^  326.  k 
after  a  con-  was  repolved  by  this  Court  that,  in  the  case  of  an  eviction  after  a 
with  wamin-  conveyance  made  with  warranty,  the  value  of  the  lost  land,  » 
oV'  ti^  ^\ai  ^^  ^^^  ^^^^  9f  friction,  should  give  the  rule  by  which  the  vendee 
y?"^'  of^^^th  '^  ^^  ^^  remunerated  ;  for  that  **  the  purchaser  is  entided,  on  the 
cvfW/a»*,gWei  covenant,  fo  the  increased  vdlut  of  the  estate,,  as  well  as  for  any 
-which  *  Uie  improvements  he  may  have  made  on  it,  but  that  when  the  coo- 
brmnunera°-^'*^c^  '^  fA:fCi/rori/,a  Court  of  Equity  will  adjust  it  upon  princU 
ted:  bat, when  p[e8  of  equity  according  to   the  circumstances/' 

the     contract  "^  ?       •'  ^ 

U  executory.  Under  the  last  branch  of  this  position  the  said  case  of  JUitls  v* 
Etjuitv  ^  will  Bell  was  adjusted.  In  the  case  of  Nelson  y.  Matthews^%  H.  & 
pnllciis''^  0"  ^-  164.  it  was  held  that  the  actual  value  at  the  time  ofthecon^ 
«*i**'^y  h'"  ^^^^^  should  give  the  rule.  This  case,  however,  is  supposed  not 
«ircumtUQ-  to  be  in  opposition  to  the  principle  laid  down  in  J^Us  v.  Bell^  (tit 
supra^  as  it  was  the  case  of  a  deficiency  in  the  quantity  of  hmd 
«.  ip   case  sold,  and  not  an  eviction  of  any  part  of  that  actually  convevcd 

of  SI  tlejieienevf  ,        ,       ,       ,        rr»i  i  •  »         ^ 

the  v«iue  at  by  the  deed.  There  was  no  subject,  therefore,  yuoad  the  matter 
^^^/pitt  io  controversy,  the  value  of  which  could  have  increased,  or  on 
which"*^  the  ^  which  improvements  could  hav^  been  placed :  the  giving  the  pur- 
purchaie-mo'    phascr,  therefore,  the  value  of  his  purchase  at  the  time*  with  in* 

fury     ^9     the  ,  ,    ,     ,  .  1     .       .  r»«  .     .  . 

standard,  terest,  wquld  do  him  ample  justice.  This  last  case  is  analogous 
Jlm^*^  %t^r  ^  ^^^  op«  before  us ;  and  the  valu^  of  the  deficient  hmd,  as 
ii?a«l'*ww  di^  at  the  time  of  the  purchase,  should  give  die  rule  m  this  case  as  w 
fercDt.  '  that:  but,  ^  it  is  not  objected  tliM  the  price  contracted  ibr  is 
greater  or  less  than  the  real  value  at  the  date  of  tbe  contract^  I 
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no  reaaoa  to  depart  from  that  in  the  present  instance ;  and   ^^J^,^*** 
Hm  for  affirming  the  decree.  ^^^>n^ 

The  case  of  Farktf  v.  Shippen^  Wythe's  Rep.  p.  135*  is  con*.  Hujo^rey^' 
duaive  as  to  the  power  of  the  Court  over  lands  lying  in  another  v. 

slate,,  where  the  persons  decreed  against  are  within  its  jurisdic*  dum's  AdmV. 
tion.  It  is  true  that  the  commissioners  or  agenu  who  are  to  — *— — 
carry  the  decree  into  execution  ought  to  be  within  the  jurisdic- 
tion, so  as  to  be  amenable  to  die  process  of  the  Court.  In  point 
<iS  fact,  I  believe  that  the  commissioners  in  this  case  do  reside 
out  of  the  limits  of  the  Commonwealth;  but,  as  this  does  not 
sqppear  of  record,  it  b  not  for  us  to  take  the  objection. 

Jtidge  Fleming.    It  is  the  unanimous  opinion  of  the  Court 
duu  the  decree  be  affirmed. 


Hooe  against  Tebbs  and  Wife.  Wednetday, 

October  31* 

THIS  was  a  special  action  on  the  case  in  the  Dumfries  Dis- 1.  if;  in  a  suit 
trict  Court,  by  William  Tebbs,  and  Victoria  his  wife,  against  bSunds^boSdi 
Bernard  Hooe,  sen.  late  Sheriff  of  Prince  William  County.  The  jj^^; 
declaration  charged  that  the  plaintiffs  had,  in  a  ceruin  action  of  petent  juris, 
trespass^  assault  and  battery,  obtained  a  judgment,  and  sued  out  jufi|e  thebond 
a  writ  of  capias  ad  satisfaciendum^  against  one  Daniel  Tebbs,  JJJ  'nj^y*  *uj 
which  was  delivered  to  George  Lane,  one  of  the  defendant's  de-  ^^^^j*^^?]. 
puttes,  to  execute,  who  thereupon  took  the  body  of  the  said  Da-  peaiiog  from 
niel  Tebbs  in  execution ;  and  that  the  said  George  Lane,  **  contri-  though  erro- 
ifing,  and  unjustly  intending,  contrary  to  the  duties  of  his  office,  to  '**^"*' 
hurt,  injure,  and  deprive  the  plaintiffs  of  the  means  and  remedy  9.  Insuehme 
'  of  obtaining  their  damages  and  costs  aforesaid,  afterwards,  (the  uiough  not't 
said  i)^OTi>/ T<?W5  being  stiH  in  custody,  &c.)  did  receive  ond^^  ^  J^ 
ft7i{^  of  the  said  iJtfn/V/ Tf4**,  together  with  WiUoughby  TipAfa  ^o<>»»  bound 

V  ment;   unleit 

he  eaa  proiFe  it  iras  obUlaed  by  oolloiioa. 

d.  In  M  Mtion  tgaiMt  the  SherHT  for  an  cteape,  a  verdiet  in  general  terms,  ibr  the   pbiintiff;  is 

not  suffioieni  to  authorize  a  jud|nBent;  notwithstanding  the  charge  in  the  declaration  be,  that  the 

Sheriff  took  a  defeetiTe  i>rison*boands  bond,  and  thereupon  vltmtarih  permitted  the   prisoner  .to 

escape ;  and  lisue  be  joined  60  the  plea  of  no/  guilty.    An  exprett  finding  by  the  Jury  according  to 

^    the  aof  of  1792  eonceming  escapes,  is  absolutely  necessary. 

4.  It  ieenu,  that  a  prison-bounds  bond»  taken  payable  to  the  pUdnHff^  is  good  at  common  dbv.  and 
sp  4ouon  Buiy  be  maintaiaed  upon  it. 

5.  ^iMrneii  whether  Hb0  flat  sISQ  good  nader  the  act  of  Assembly? 


tm 
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Hooe 

V. 

Tebbs. 


OtTOBtR,  *  as  his  security,  a  prison-bounds  bond  payable  to  fbt  pkan^fi^ 
(and  not  to  the  Sheriff\'^)  which  was  set  forth  in  hoc  verba  :  **  and 
thereupon  the  said  iane^  without  the  license  of  the  plaintiA^ 
and  against  their  will,  contrary  to  the  dutieB  of  hh  nffice^  ffy^ 
vaxd  voluriiariiy  permHted  and  stijired  the  BSkid  Darnel  Tebbs  to 
escape^  and  go  at  large,  out  of  the  custody  of  the  said  Lane^  so 
being  Deputy  Sheriff  as  aforesaid,  wheresoever  he  would,  the 
piaintifis  being  wholly  unsatisfied  for  their  damages,"  &c 

The  declaration  charged,  moreover,  that  the  plainuffii  fkktxtii^ 
ter  brougnt  an  action  in  the  said  District  Court  on  the  sud 
bond;  and  that,  by  the  judgment  of  the  Court,  the  said  bond 
was  det  lared  to  be  illegal,  and  that  an  action  was  not  sustainable 
thereon;  by  reason  of  which  premises  the  pbunttflb  had  never 
received  and  recovered  their  damages  and  costs  first  osenaoned, 
but  had  been  run  to  great  trouble  and  expense  in  prosecuting, 
and  discharging  the  costs  accniing  on  the  action  sued  out  by  them- 
on  said  bond,"  &c» 

The  defendant  pleaded  not  guilty ;  and,  issue  being  joined,  a 
verdict  was  found  in  the  following  words :  "  We  of  the  Jury 
find  for  the  plaintiffs,  and  do  assess  their  damage  to  one  hundred 
and  eight  pounds,  five  shillings."  A  motion  was  made  in  arrest 
of  judgment;  1.  ^^  Because  the  Jury  who  tried  the  issue  had  not 
expressly  feund  Ai2it  D  miel  Tebbs  the  prisoner  did  escape  widi 
the  consent^  or  through  the  negligence  of  the  defendant,  or  his 
officer ;  or  that  he  might  have  been  retaken,  and  that  the  defeod* 
ant  and  his  officer  neglected  to  make  immediate  pursuit  ;**  and, 
2.  ^^  Because  the  whole  proceedings  were  erroneous  and  irregu- 
lar." Tlie  Court  overruled  the  motion,  and  gave  judgment  for 
the  plaintiffs:  the  defendant  appealed. 


Botts^  for  the  appellant,  made  three  points;  1.  That  the  prison- 
bounds  bond  set  out  in  the  declaration  was  a  valid  one.  The 
ta)  Edit  of  2l8t,8ection  of  the  act  of  1748,  c.  8.(a)  repealed  in  179S^b)  (un- 
(^)  I  /iev.  der  which  this  bond  was  taken,)  does  not  expressly  say  to  whom 
s/i/.'p^m  ^^  should  be  payable;  but  the  strong  implication  is,  to  the  plaintiff 
the  act  not  requiring  it  to  be  payable  to  die  Sheriff.  In  like 
Ic)  Edit,  of  '^^^^cr*  ^^^  law  relating  to  forthcoming  bonds,(c)  though  it  uses 
1769,  p.  194.  the  expression,  **  if  the  owner  of  such  goods  and  chattels  shall  jpvc 
Coi,  p.  898.  sufficient  security  to  such  Sheriff,'' &c.  has  always  been  construed 
as  requiring  such  bonds  to  be  made  ^^payakk  to  thepUun^fu*^  It 
6 


1.  Id. 
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b  true  that,  by  the  act  of  1764,  c  6.  s.  !.(«)  the  ShcriflF  is  di-    ^/j"*"' 
rected  to  assign  over  and  deliver  the  prison4x>unds  bond  to  the 
plaiDtiff :  but  this  only  shews  that  the  Legislature  supposed  the 
bond  nught  be  uken  payable   to  the  Sheriff;    not  that  the  law 
refiarcd  it.     Indted,  it  answers  every  beneficial  purpose  to  take  (a)  Edit  of 
it  to  the  plaintiff,  or  to  the  Sheriff  for  his  benefi.     The  7th  ^x^hJ!'c^\ 
•ection  of  the  act  of  1748,  c  6.(^)  docs  not  vitiate  this  bond;  Jj^^^  •.«.?. 
first,  because  it  was  taken   under  the  authority  of  the  before*  (^)  E<l*t    of 
iiientione4  act  of  Assembly;  and,  secondly,. because  the  clause  vr^ Code\ 
now  in  question  j^latcs  only  to  bail-bonds  or  bonds  for  "  appear^  Jia?**  *^*  ^ 
4mce.^^    The  same  <tonstruction,  viz*  that  it  related  only  to  per- 
.  tons  arrested  on  mesne  process^  was  given  in  England  to  the  sta- 
tute 23  Hen.  VI.  c.  9. ;  from  which  ours  is  copied.(c)  i^)  ^  r^U 

But  in  many  cases  where  a  bond  is  not  sufficient,  under  the  edit)  iry.  i 
act  of  Assembly^  to  authorize  a  motion  in  a  summary  way,  it  has  4^^  Ro^wt 
been  decided  that  an  action  may  be  maintained  upon  it  at  com*  ^'  ^^^^*' 
mon  Uau  :{d)  particularly,  where  a  statute  requires  a  bond  to  be  (<0  -/i^AnMiu 
taken  payable  to  the  plaintiffs  it  is  valid  as  a  common  law  bondy  titer,  s  Caii^  * 
though  taken  to  the  Sheriff:  the  converse  of  which  rule  ought  ^'  chmnber- 
equaUy  to  hold  good.  ^'s^j^i 

2.  The  judgment  in  the  suit  on  the  bond,  to  which  the  present  norumman^  1 
appellant  was  no  party,  ought  not  to  bind  him;  especially  as  that 
judgment  was  illegal.(^)  '  U)  t  Call,  $h 

3«  The  verdict  of  the  Jury  in  this  suit  is  imperfect,  in  not  ex-  derten^Runn' 
PEEasLT  finding  that   the   debtor  escaped  with   the  consent  or  JJ;/'^"'  ^**' 
through  the  negligence  of  the  Sherifl.(/)  The  Clerk's  entry  that  ^[Pl'^' 
the  Jury  found  the  defendant   "guilty  in  mcdiner  and  form  as  9. 3.  p  119. 
eharged  in  the  declaration^^  IB  merely  the  clerical y&rm  of  record- J&a4;w^   t^' 
ing  the  verdict,  but  does  not  satisfy  the  act  of  Assembly.     At  "****"  ** 
common  law,  it  would  be  otherwise.     On  a  gcheral  verdict  of 
^ guilty y^  the  Court  would  adjudge  that  thq  Sheriff  had  been 
guilty  of  voluntarily  permitting  the  escape  of  the  prisoner*     But 
tlus    act  goes  further;  and  for  wise   reasons.     A  Jury  might 
shrink  from  finding  a  voluntary  escape,   when  through  hurry  or 
inadvertency,  they  might  find  a  general  verdict  for  the  plaintiff* 
But,  however  this  may  be,  the  words  of  the  act  are  plain,  and 
positive,  and  must  be  obeyed. 

Wiiliams^  contra.     The  action  in  this  case  may  be  considered, 
either,  as  on  the  case  for  a  voluntary  escape^  or,  (more  properly,) 
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OcToBim,   as  affftinst  the  Sheriff  for  misfeasance  in  oflice,  in  taking  a  bond 

i8ia  ^  .         .    •  .J 

!  v^rs'^^   which  was  not  such  as  the  law  required. 

^^^^  This  being  an  action  on  the  c»e,  the  verdict  tubstarttiaBy  com- 

TcMm.       plied  with  the  law:  for  the  point  put  in  issue  by  die  plea  of  ^  not 
"  ~~"  gmUy*^  was,  whether  die  defendant  wl»  guiltj  in  manner  and 

form  08  charged  in  the  declaration;  and  the,  verdict  of  die  Jury^ 
by  finding  the  issue  in  favour  of  the  plaintiff,  expressly  found 
that  the  defendant  was  .g;uilty  in  the  same  manner  and  fomu 
How  far,  indee'd,  the  act  of  Assembly  is  applicable  to  |ctiona  on 
the  case  for  escapes,  might  be  questioned ;  since,  in  such  actions, 
the  Jury  inquire  into  all  the  circumstances,  and  give  such  danui- 
(o)  Bonafivt  ges  as  they  may  deem  proper;  (a)  whereas,  in  debt  for  an  escape 
T«m^^i^  they  must  give  the  whole  debt.  In  the  last-mentioned  acticm  m 
i«6.  I  Vent,  special  finding  by  the  Jury,  that  tiie  escape  was  voluntary ^  may  be 
requisite  because  the  plea  of  nil  debet  does  not  expressly  put 
that  point  in  issue.  But,  in  the  action  on  the  case^  it  is  other- 
wise; a  finding  to  the* same  /wr/wr/ being  sufficient;  for  the 
"  Legislature  have  not  pretended  to  prescribe  theform^  but  tiie  sub^ 
stance  of  the  verdict.  The  case  of  Johnson  v.  Mxcon^  1  Wiash^ 
4.  is  not  like  this ;  having  been  decided  on  the  ground  of  there 
being  no  proof  of  an  actttal  escape.  In  that  case,  too,  it  b  said 
that  **the  consent  or  negligence  of  the  Sheriff,  though  made  ne- 
cessary by  the  act  of  Assembly,  ought  to  be  presumed^  unless  on 
the  Sheriff's  part,  a  tortious  escape  be  shewn,  and  that  fresh  pur- 
suit  was  made.'* 

But,  secondly,  this  is  an  action  against  the  Sheriff,  for  misfea- 

sance  in  office,  in  taking  a  bond,  contrary  to  law,  to  the  injur}'  of 

the  plaintiffs.     The  fair  inference   from   the  21st  section  of  the 

act  of  1748,  c.    8.  is,  that  the  Legislature  intended  the  bond 

(which  die  Sherif  was  to  take)  to  be  payable  to  the  Sheriff;  be* 

cause  the  law  did  not  direct  it  to  be  talcen  to  any  other  person* 

(*)  1764,  c.  '^^  ^^  concerning  escapesC*)  puts  this  beyond  a  doubt,  by  direct* 

^f  ^769^^  *"8  *c  prison-bounds  bond  to  be  awgned  to  the  creditor;  where- 

446.      *    ^'  Sis  forthcoming  and   replevin  bonds  are  only  to  be  delivered  (not 

assigned)  to  iht  creditor,  or  to  be  returned  to  the  Clerk's  office. 

The  bond  being  payable  to  the /rAwn/i/;  was  therefore  certainly 

not  good  as  a  statutory  bond;  and,  if  it  were  good  as  a  common 

krw  bond,  the  Sheriff  is  not  thereby  cleared  from  responsibility; 

for  it  was  his  duty  to  take  such  a  bond  as  the  statute  required^ 

The  plaintiff  had  his  election  to  sue  either  the  obligor,  or  the 
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Sheriff.     But  the  case  of  St^?ne  v.  Griffin(a)  is  a  plain  authority    ^^^Jg^^^^** 
to  shew  that  this  bond  was  utteriy  void.  v^^^>^ 

.  Ilooe 

Botts^m  reply*     I  admit  that  the  verdict,  finding  the/defendant      TebU. 
guilty,  did  find  the  declaration  in  substance.  Nevertheless,  the  Le- 
gislature,  intending  to  reform  the  common  law  in  this  particular,  m-  ^r. 
demands  an  express  declaration  from  the  mouths  of  the   Jury, 
that  it  was  a  voluntary-  or  negligent  escape,  or  that  there  was  not 
fresh  pursuit.     Where  the  words  of  a  statute'  are   plain,   consc" 
quences  are  not  to  be  regarded ;    for  this  would  be  to  usurp  le- 
gislative authority  ;(J>)  and  this  act  is  penned  in  terms  precluding  (6)   s    Bac. 
all  possible  ambiguity.      In  Johnson  v.  Alacon,  1   IVasA.  6.   the  ^^J;, ^  [  '/i^ 
President  of  this  Cqurt,  in  reference  to  the  same  act,  says,  the  find-  ,^f^*  ^7-^' 
mg  that  the  escape  was  voluntary,  or  negligent,  must  be  express*,    Hogg^ 

The  two  arguments  offered  by  Mr.  Williams  and  myself  shew 
strongly  that  it  makes  no  difference  whether  the  bond  was  given 
to  the  Sheriff  or  plaintiff;  the  law  not  having  directed  which. 
Why  should  the  Sheriff  be  more  naturally  designated  as  the  obli- 
gee than  the  plaintlfff  The  plaintiff  in  this  case  accepted  the 
bond,  and  made  his  election  by  suing  the  obligor.  The  bond, 
being  good  at  common  law,  was  as  beneficial  to  the  plaintiff,  as 
if  taken  according  to  the  act  of  Assembly;  the  mode  of  proceed*. 
iog  and  recovery  being  the  same. 

Judge  Tucker  stated  the  case,  and  proceeded.  The  motion 
in  arrest  of  judgment  in  this  case  seems  to  have  been  founded 
upon  the  third  section  of  tht^  act  concerning  the  escape  of  debt- 
orsXd)  which  declares  that  no  judgment  shall  be  entered  against  (a)  i  i?«v. 
any  Sheriff,  or  other  officer,  in  any  suit  brought  upon  the  escape  ^•*'f»«»7». 
of  any  debtor  in  his  or  their  custody,  unless  the  Jury,  who  shall 
try  the  issue,  shall  expressly  Jind  that  such  debtor  did  escape 
with  the  consent,  or  through  the  negligence  of  such  Sheriff;  or 
that  such  prisoner  might  have  been  retaken,  and  that  the  Sheriff 
and  his  officers  neglected  to  make  immediate  pursuit. 

I  conceive  that  there  is  no  principle  of  the  common  law  more 
generally  acknowledged,  or  more  demonstrably  true,  than  that, 
whenever  the  defendant  in  any  action  whatsoever  pleads  the  ge- 
neral issue,  and  relies  on  that  plea  only,  if  the  Jury  find  a 
general' verdict  for  the  plaintiff,  every  material  fact,  allega- 
don  and   averment,  which  is  sufficiently  charged  in  the  decla- 

Voi.  I.  3S 
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^^T5>"*»    ration  to  support  an  action  thereupon,  U  by  such  verdict  m  sub* 


Uooe 

Tehht. 


stantialiy  and  expressly  found  to  be  true,  as  il  the  Jury  had  re- 
peated the  declaration,  clause  by  clause,  verbatim^  in  their  verdict. 
And  this  is  proved  by  the  manner  and  form  of  pleading,  which, 

""""""■""  we  are  told  by  Sir  Edward  Coke^  I  ImU  115.  b.  affords  one  of 
the  best  arguments,  or  proofs  in  law,  when  drawn  from  right  en^ 
trirs,  or  course  of  pleading;  for  that  the  law  itself  speakctb  by 
good  pleading.  Now  the  right  entrys  or  course  of  pleading  in 
this  case  is,  that  the*  defendant,  by  his  attorney,  comes  and  defends 
the  wrong  and  injury,  and  saith  that  he  is  not  guilty  in  manner 
<z;/^yorm  as  the  plaintiflf  hath  complained  against  him;  and  of 
this  he  putteth  himstlf  upon  the  country;  and  the  plaintiff  like* 
wise.,  l*hus,  the  issue  for  the  Jury  to  try,  is  whether  the  de- 
fendant be  guilty^  in  manner  and  form  as  the  plaintiff  hath 
complained  against  him :  they  have  anjiwered  that  he  U  guUty^ 
and  assess  the  plaintiff  ^s  damages*  The  Court,  whose  duty  U 
was  to  mould  this  verdict  into  proper  form,  have  done  to,  and  it 
is  accordingly  entered  that  he  is  guilty  in  manner  and  form  as  the 
plaintiff  by  replying  hath  alleged*  But  the  replication  is  not  spe^ 
c/£//,  but  merely  joins  the  issue  tendered  by  the  defendant  in  his 
plea:  it  denies  the  truth  of  the  plea,  as  the  plea  had  before  de- 
nied the  truth  of  the  charge  in  the  declaration,  in  manner  and 
form  as  the  same  was  therein  set  forth.  And  the  verdict,  b^  af^ 
firming  the  truth  of  the  issue  thus  joined  between  the  parties,  has, 
in  my  opinion,  not  only  substantially,  but  expreasiy^  found  that 
the  debtor  did  escape  with  the  consent  of  the  Deputy  Sheriff;  it 
being  expressly  charged  in  the  declaration,  that  the  Deputy  bbe- 
riff,  contrary  to  the  duties  of  his  ajjice^  freely  and  voluntarily  per^ 
ltiTT£D  and  SUFFERED  the  said  Daniel  Tebbs  to  escape  and  oq 

rfl|iiraa«.^TLARCE.(a) 

Johwm  T.  Thus  far  I  have  spoken  upon  the  gen^cral  principles  of  the  com- 

mon law,  and  the  right  course  of  pleading.  I  will  now  notice 
'  the  preamble  to  the  clause  of  the  act  before  recited,  and  upon 
which  the  defendant  has  relied  for  his  indemnification;  premising 
that  the  Count}-  Court  law  requires  the  Court  of  every  Couqty 
(under  a  penalty  on  the  Justices,  if  they  fail  to  do  so)  to  build, 
and  keep  in  repair,*a  common  gaol  and  county  prison,  welfsecur^ 
with  iron  bars,  bolts  and  locks*  The  frequent  neglect  of  this  ia» 
junction  is  thus  noticed  by  the  Legislature  in  the  act  concernion^ 
escapes,  s*  3*  ^  And  whereas  the  situation  of  mosir  [uiaops  i^ 
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Ai8   Gotnmonwealth  hath  given  opportunities  to  evil  disposed   October, 
persons  to  break  open  the  same,  and  turn  out   debtors  and 
others  in  custody^  to  the  hindrance  of  justice,  prejudice  of  creditor  s^ 
and  RUIN  OF  SHERIFFS,  who  hove  been  compelled  to  pay  the  debts, 
with  which  such  prisoners  stood  charged;  for  remedy  thereof,  • 
Be  it  enacted  that  no  judgment,'*  &c.     We  are  told  by  the  same      ' 
eminent  Judge  before  referred  to,(a)  that  the  pre<»mble  of  a  sta-  ^^^  ^^  jr^ 
tute  is  the  iey   to  the  mind  of  the  Legislature.     What,  then,  79.  a. 
was  it  in  the  mind  of  the  Legislature  to  remedy  in  this  case  ?, 
The  INSUFFICIENCY   ^  Mr  couNTtr  GAOLS  :  for  to  that  object 
^lone,  and  the  means  it  afforded  disorderly  persons  to  violate  the 
laws^  wjis  their' attention  turned,  and  not  to  any  voluntary  act  of 
misfeasance  on  the  part  of  the  Sheriff,  whether  the  same  were 
committed  through  wrlfuiness  or  mistake.     Here  the  Sheriff  is 
charged  with  an   unlawful,  and  therefore  unjustifiable  act,  pro* 
ceeding  frotn  one  or  the  other  of  those  causes ;  it  is  immaterial 
which;  for,  if  a  'StYitnS mistakes  his  authority,  he  is  civilly  an- 
swerable, equally  as  if  he  had  wilfully  offended.     I  am  therefore 
of  opinion  that  the  judgment  be  a£^rmed« 

JCdge  RoANE.  The  judgment  o{^  the  District  Court  in  the 
action  upon  the  prison-bounds  bond  having  been  in  favour  of  the 
defendants,  upon  the  ground  that  the  bond  was  illegal  and  void; 
and  that  judgment  being  still  in  full  force  and  unreversed,  we 
must  now  take  it  to  be  correct,  and  the  bond  sued  upon  to  be 
void,  whatever  opinion  the  Court  may  entertain  upon  the  ques- 
tion, as  occurring  in  the  present  action.  It  was  not  incumbent 
on  the  appellee  to  have  appealed  from  that  judgment  to  the  ' 
Court  of  the  last  resort;  but  it  was  competent  for  him  to  proceed 
upon  the  judgment  of  the  District  Court,  in  the  present  action 
against  the  appellant ;  reserving  to  the  appellant^  howevet,  the 
right  to  shew  that  that  judgment  vras  obtained  by  the  connivance 
or  collusion  of  the  appellee.  These  conctusiofns  seem  entirely 
warranted  by  analogy  to  the  decision  of  this  Court  in  the  case  of 
Lee^  Executor  of  Daniel,  v.  Cooke,  1  Wash.  306.  That  was  an 
action  against  a  warrantor  of  a  slave  recovered  from  the  warran- 
tee bjF  the  judgment  of  the  District  Cotm,  and  it  was  adjudged 
not  to  be  necessary  to  aver  in  the  declaratioti,  or  to  prove,  that 
notice  was  given  to  the  warrantor  of  the  pendency  of  the  action 
against  the  warrantee ;  for  that  every  judgment  of  a  Court  of 
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OcTOBc«f  Justice  18  presumed  to  be  fair  till  the  contrary  appear;  a&d,  if 
there  was  any  collusion  between  the  parties  in  that  action^  it 
should  have  been  pleaded  and  proved  on  the  part  of  the  defctid- 
ant.     In  that  case,  as  in  this,  a  man  was  affected  by  the  judgment 

'  in  a  suit  to  which  he  was  no  party :  and  in  that  case,  as  in  this, 

the  decision  of  a  subordinate  Court  was  held  sufficient  to  support 
the  second  action,  as  being  conclusive  upon  the  point  decided, 
only  reserving  power  to  the  defendant  to  shew  that  the  parues  to 
the  former  aaion  had  colluded  to  his  injury. 

I  shall  therefore  proceed  upon  the  idea  that  the  bond  in  qucs* 
tion  is  void;  though  my  opinion  is,  that  it  is  not  so  at  common 
lawj  however  it  may  be  under  the  statute^  as  to  which  I  have 
formed  no  conclusive  opinion.  The  case  of  Johnson  and  Meri'- 
wether y  and  the  other  cases  cited  by  Mr.  Botts^  prove  this,  in  my 
judgment,  incontestably:  and,  however  this  bond  may  stand  jus- 
tified in  other  respects  by  our  statute,  I  am  inclined  to  think  that 
(a)  1  Bev,  the  17  th  section  of  the  act  concerning  Sheriffs(a)  docs  not  ex« 

Codr,  p.  128.  j^j^j  ^^  bonds  given  by  parties  in  exectUion^  but  to  such  only  as 
are  given  by  persons  arrested  on  mesne  process.  This  has  been 
decided  in  relation  to  the  English  statute,  (to  w]>ich  our^s  sub- 
stantially corresponds,)  in  the  case  of  Rogers  v.  Reeves^  1  lisnrm 
Rep.  421  •  And,  although  a  contrary  opinion  seems  to  have  been 
hinted  at  by  this  Court  in  the  case  of  Syme  v.  Griffhiy  yet  this 
point  was  not  made  in  that  case ;  and,  besides,  that  decision  may 
stand  justified  by  another  ground  taken  by  the  Judges,  namely, 
that  a  part  of  the  condition  of  the  bond  was  adjudged  to  be  void 
by  the  principles  of  the  common  law* 

Taking  this,  then,  to  be  a  void  bond,  as  by  the  decision  afore- 
said it  is  declared  to  be,  the  releasement  of  the  prisoner  from 
gaol  was  ^^  an  escape  with  the  consent^  and  through  the  negli» 
gence  of  the  Sheriff,"  and  such  escape  is  the  very  gist  of  this 
action.  1  here  can  be  no  real  difference  between  a  releasement 
of  a  prisoner  without  taking  any^  or  taking  only  a  void  and  in- 
effectual obligation.  The  Sheriff  is  bound  to  retain  the  prisoner 
in  gaol,  unless  he  gives  a  bond  in  all  respects  such  as  is  required  • 
.  by  the  law  allowing  the  liberty  of  the  prison  rules.  Unless  that 
bond  be  perfect^  the  party  injured  is  not  bound  to  proceed  upon  it 
against  the  obligors  therein;  but  is  at  liberty  to  pursue  the  Sheriff 
on  the  ground  of  an  illegal  discharge  of  the  prisoner. 
Such  being  the  nature  of  this  action;  it  bemg,  in  effect^  an 
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action  against  die  Sheriff  for  the  escape  of  the  prisoner;  the  law  Ootobbb, 
(as  well  as  the  case  of  Johmon  v.  Macon^  1  Wash.  4.)  is  irnpe* 
rious  that  the  Jury  should  expressly  find  the  escape  to  have  been 
with  the  consent^  or  through  the  negligence,  of  the  defendant. 
This  requisite  cannot  be  supplied  by  any  intendment  or  reference 
whatsoever;  not  even  by  the  very  strong  circumstance,  denoting 
such  consent,  that  a  bond  was  in  £ict  taken  by  the  Sheriff  at  the 
tiHie,  which  was  afterwards,  hotrever,  adjudged  to  be  vt>id« 

On  these  grounds,  I  am  of  opinion,  that  the  District  Court 
erred  in  rendering  judgment  on  the  verdict  in  quesdon,  and  that 
ha  judgment  ought  to  be  reversed* 


Judge  Fleming,  after  stating  the  case.  With  respect  to  the 
charge,  that  the  bond  for  keeping  the  prison  bounds  was  made 
payable  to  the  phunttjfi  instead  of  the  Sheriff'^  I  consider  that 
as  no  good  ground  of  action ;  for,  though  it  was  not  taken  in 
strict  conformity  to  the  act  of  Assembly,  respecting  the  persons 
to  whom  payable,  yet  it  w^  a  good  bond  at  common  law,  ac« 
cording  to  the  decisions  of  this  Court  in  the  cases  of  Merrwciher 
v«  Johmon^  and  others ;  and,  had  the  appellees  appealed  from  thd 
decision  of  the  District  Court,  I  have  no  doubt  that  judgment 
would  have  been  reversed  by  thb  Court,  and  the  action  lnx>ught 
upon  the  bond  sustained*  In  the  case  of  Syme  v.  Grijin  the 
condition  of  the  bond  was  illegal  in  itself;  and  therefore  no  ac-  ' 
tion  could  have  been  maintained  upon  it. 

With  respect  to  the  escape,  no  judgment,  in  my  conception, 
ought  to  have  been  entered  on  the  verdict;  for,  by  the  act  of 
1792,  c.  79.  sect.  3.  it  is  enacted^  *^  that  no  judgment  shall  be 
entered  against  any  Sheriff,  or  other  officer,  in  any  suit  brought 
upon  the  escape  of  any  debtor  in  his  or  their  custody,  unless  the 
Jury  who  shall  try  the  issue  shaii  expke^^iy Jind  that  such  debtor 
or  prisoner  did  escape^  with  the  consent^  or  through  the  negligence, 
qf  such  Sheriffs  or  Serjeant^  or  his  officer  or  officers;  or  that  such 
prisoner  might  have  been  retaken^  and  that  the  Sheriff,  or  Serjeant, 
and  his^  officers,  neglected  to  make  immediate  pursuit.^*  In  the 
verdict  before  us  there  is  no  such  finding,  nor  any  thing  similar^ 
or  tantamount ;  and  it  seems  to  me  that  the  rule  of  the  commoQ 
law  diat'has  been  mentioned  does  not  apply  in  this  case ;  it  being 
taken  away  by  a  special  clause  in  the  act  of  Assembly  above 
mentioned. 
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3itfit€tn(  (Mtft  iff  App9iih% 

At  to  the  rule,  "^  that  die  pmnible  of  a  statute  {brfiMm  « , 
guide  to  its  conatructioa,^  where  the  enacting  words  are  mn^i^ 
gumu^  or  doubifiU^  it  majr  be  Well  to  resort  to  the  preaadile  as  a 
key  to  discover  the  will  and  intention  of  the  Legidacure ;  but 
where  an  enacting  clause  is  cZntr  and  explicit^  as  in  the  present 
case,  it  seems  to  me  improper  to  resort  to  the  preamble,  to  dis* 
cover  the  meaning  of  the  statute,  in  order  to  give  it  an  opera* 
tion,  or  to  destroy  its  effect,  contrary  to  the  will  of  the  Legtsla* 
ture. 

I  am  of  opinion,  upon  the  whole,  that  the  judgment  is  erro* 
neous,  and  ought  to  be  reversed  ;  and  the  cause  remanded  to  tbsl 
Superior  Court  of  Prince  William^  for  a  new  trial  to  be  had 
therein* 


Judgment  reversed,  and  new  trial  dUrecied. 


October  If. 

The  itatate  to 
pre?entfrtiids 
•i^d  perjuries 
tpplie*  to  an 
agreement  be- 
tween a  pur- 
chaser of  landy 
and  a  third 
person,  that 
tuoh  third  per* 
aoii  should  oe 
aciinitted  as  a. 
partner  in  the 
purchase;  the 
pniof  of  such 
agreement  be- 
in^  oft/iy  parol 
evidenee  of 
tobse^uentde- 
elamtions  and 
acknowledg- 
menu  by  the 
parties. 


Henderscm  against  Hudson* 

THIS  was  a  suit  in  the  late  High  Court  of  Cbaneery,  brought 
by  Christopher  HutUon  against  John  Henderum^  for  the  purpose 
of  obuining  a  conveyance  of  a  moiety  of  a  tract  of  land  purcha- 
sed by  the  defendant  of  a  certain  Thomat  Booths  and  of  Robert 
Andrews^  who,  as  executor  of  Samuel  Beall^  deceased,  had  a 
mortgage  upon  it«  The  plaintiff  relied  on  a  verM  agreement 
between  himself  and  the  defendant,  that  he  should  be  let  in  as  a 
partner  in  the  purchase*  The  defendant  in  his  answer  demed 
the  agreement,  and  claimed  the  benefit  of  the  statute  to  prevent 
frauds  and  perjuries.  The  testimony  related  altogether  to  pearol 
declarations  and  acknowledgments  by  the  parties  at  sundry  dmes 
subsequent  to  the  alleged  agreement.  The  late  Chancellor^  Mr« 
Wtthe,  was  of  opinion,  ^^  that  the  defendant  was  by  the  teati* 
mony  proved  to  have  agreed  to  associate  the  plaintiff  in  the  pur- 
chase of  the  land;  that  the  statute  applied  only  to  contracts  and 
actions  upon  them,  {gum  frffuentiua  acd^nt^)  between  the  Btrr- 
£RS  and  the  sellers  of  lands,'*  but  not  to  such  a  contract  as  the 
one  now  in  question;  <^that  the  defendant,  (when  he  trananttiid 
with  the  sellers  the  business  about  which  they  treated,)  oboermng 
goodfaith^  would  have  joined  the  plaintiff's  name  in  the  convey- 
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mcM;  that,  if  the  tUtute  wer«  capabk  of  an  ezposirioQ  eompre-  Ootobvr^ 
beiMliag  such  an  cxaonple  as  tlic  present  subject  of  litigatioo,  it  >,^  ^^^ 
ought  rather  to  be  called  an  act  to  permit  Jtaud  and  perfidy.^  Hen«ferMm 

Uc  therefore  decreed  ^  that  the  defenaant  convey   with  war-      UuiNon. 
I^nty  against  himself,  and  claimams  under  him,  one  moirty   of  *"" 

the  land  purchased  by  him  of  Thomas  Bootk,  and  deliver  posses* 
aion  thereof  to  the  plaintiff,  upon  payment  by  him  of  the  like 
proportion  of  the  purchase-money,  with  interest,  to  the  defend* 
ant ;  which  moiety  the  County  Surveyor  was  ordered  to  distin* 
guish  and  describe  on  a  map,  in  presence,  and  by  direction,  of 
Commissioners  appointed  to  superintend  the  partition,  and  to  ai* 
lot  and  assign  the  purparties.  And  the  said  Commissioner^  were 
required  to  report  the  said  plan,  allotment  and  assignment,  with 
^n  account  stated  between  the  parties,  debiting  one  with  his  pro* 
portion  of  the  purchase-money  and  interest,  and  the  other  with 
one  half  of  the  profits  of  the  said  land,  whilst  he  had  withholden 
tjhe  possession  thereof.'*  From  which  decree  the  defendant  ap- 
pealed* 

Wiciham^  for  the  appellant,  took  a  view  of  the  evidence,  by 
which  he  contended  the  contract  aUeged  in  the  biU  was  not  pro- 
ved* Some  conversation  between  the  plaintiff  and  defendant  on  * 
the  subject  of  a  proposed  partnership  in  the  purchase  was  admit- 
ted in  the  answer;  but  the  defendant  says  that  the  contract  wa» 
opt  closed,  because  an  advance  of  money  on  the  part  of  the 
plaintiff  was  necessary;  and  every  circumsunce  in  the  c;ase  proves 
this*  Especially,  if  Hudaon  was  a  partner,  is  it  not  unaccountar 
bk  that  he  should  never  have  been  called  upon  to  advance  his 
^lare  of  the  purchase-money  I 

Qut  the  statute  of  frauds  puts  an  end  to  all  question.  This 
i^  the  very  kind  of  case  intruded  to  be  prevented,  by  the  statute^ 
Icom  coming  before  a  Court  of  Justice.  The  contract,  as  a//r- 
gedn  was  not  to  be  performed  within  one  year,'  and,  even  if  not 
fi>r  land^  could  not  be  enforced. 

Peyton  Bandoifih^  for  the  appellee.  The  statute  of  frauda 
does  not  relate  to  a  contract  bettveen  joint  purchmtrs  of  land; 
but  only  to  contracts  between  vendor  and  vendee.  Hudoon  (the 
eiffieUe^)  ori^aUy  contracted  for  the  land :  Henderson  (the  ap* 
Jpelktnt)  applied  to  t)«  i^nitted.ai  a  partner*    At  that  time  the 
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^^^sio***  **°^  ^*^  **®*  ^^  purchased.  According  to  the  bargain  madt 
by  Hudson  on  his  application,  he  was  a  mere  agent  and  trustee. 
As  between  Hudson  and  Henderson^  it  was  only  a  contract  that 
Henderson^  as  agent  for  both^  should  buy  the  land ;    not  a  con- 

*""—*—■*"  tract  of  Hudson  to  buy  the  land  of  Henderson.  Why  should  be 
-employ  Henderson  to  purchase,  if  not  for  their  mutual  benefit? 
The  testimony  proves  his  great  anxiety  to  purchase ;  and  that  he 
understood  the  bargain  was  joint :  yet,  according  to  the  answer^ 
you  lose  sight  of  him  altogether. 

Wirty  on  the  same  side,  quoted  Moseley^s  Rep.  39.  Atkins  v.  Rototf 
as  shewing  that  where  a  man  sends  an  agent  to  buy  land  with  hia 
money,  and  the  agent  takes  the  deed  in  his  own  name,  the  prin- 
cipal,  on  proving  this  by  parol  evidence  might  claim  the  land  im 
equity  ;  and  he  was  inclined  to  thinli^  that,  even  if  the  agent  paid 
his  own  money,  the  Gourt  would  give  the  principal  relief.  The 
case  of  Waller  v.  Hendon^  5  Viner^  454.  proves  that  an  authority 
to  treat,  or  buy,  may  be  good  without  writing,  and  binds  the 
principal  to  pay  the  money,  for  which  his  agent  may  agree.  la 
the  present  case,  what  was  Henderson  but  an  agent  for  Huds9n^ 
as  to  one  half  of  this  land  f  The  contract  should  bind  him  tm 
Hudson^  as  it  would  bind  Hudson  to  the  seller.  A  contrary  doc* 
trine  would  destroy  all  agency  by  parol:  and,  though  declara- 
tions of  trusts  are  required  by  the  statute  to  be  in  writing;  yet 
such  as  arise  by  operation  or  construction  of  law  are  excepted ; 
aS)  where  the  conveyance  has  been  made  to  one,  but  the  pur* 
chase-money  was  paid  by  another;  this  is  a  resulting  trust  for 
feL^*^  V  ^™  ^^^  P^'^  ^^^  money  ;(a)  and  the  existence  of  such  trust  may 
71.     '  be  established  by  parol  evidence,  shewing  the  mean  circumstan- 

ce') i&Mt  ces  of  the  pretended  purchaser  j(A)  or  by  the  party's  own  con- 
ic\  8  Mk  f^^^^^'ip)  ^**  other  circun[X8tances.(^)  ITie  objection  that  Ais 
150. no/4*.jVo.  u'iU  open  the  door  to /^r/t/r/V^  applies  in  all  these  cases;  but  it 
(</)  5  Vin^^  shuts  the  door  to  frauds.  The  cases  of  contracts  pardy  per* 
iMkr^'ffmrit  formed  are  of  the  same  sort :  yet  the  law  b  well  setded  that 
^wi.^io'i^  part-performance  takes  a  parol  agreement  out  of  the  .statute* 
fcrring  to  5  Lamos  v.  Boyly^  2  Vem.  627.  which  seems  against  me,  was  not 
98.  and  to  ^8  a  case  of  a  joint  purchase,  but  of  an  agreement  that,  e^er  die 
"55r.  S!*^pi.  purchase,  Zomo*  should  have  part  as  purchaser  yr^m  Bayhfy  who, 
10.  tsreporu  }„  ^q  first  instance,  bought  singly.  But  the  authority  of  that 
^'a*^'  case,  as  reported  in  Femon,  has  been  que8doned.(e) 
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Wkhham^  in  reply.    The  case  of  Lcmaa  v.  Bayly  is  con^Jusive   ^® f^**"' 
upon    the    present   question;  applying  directly  in  my   favour.    \^^>rsi^ 
Vernon^  by  whom  it  is  reported,  was  an  able  lawyer ;  and  his   Hendcwon 
authority  is  better  than  that  of  Viner^  who  was  a  mere  compiler.      Hadioo. 
But  even  as  reported  in  Viner^  and  2  Eq.  Cos.  Abn  it  is  not 
against  me ;  for  it  b  there  said  that  the  very  agreement  charged  . 
in  the  bill  was  admitted  in  the  answer,  and  yet,  on  the  ground  of 
its  being  ambiguous  and  uncertain^  the  contract  was  not  enforced ; 
^  the  statute  being  intended  to  oust  as  well  all  such  ambiguous, 
agreements,  as  to  prevent  peijuries,*^  &c.  The  case  therefore  was    ' 
strongef  than  ours,  hi  which  the  pretended  contract  b  denied  in 
tfie  answer.     Atkins  v.  Rowe^(a)  quoted  by  Mr.  Wirt,  contains  («)  Mot^^ 
nothing  decisive.     The  Chancellor  there  ^^  let  the  plea  stand  for 
an  answer,^  with  liberty  to  txcept ;  but  did  not  overrule  the  plea, 
or  give  any  positive  opinion ;  and  the  reporter  condudes  with^  a 
quasre.     WaUer  v.  Hendoriy  5  Viner^  424.  is  not  law ;  for  a  power 
of  attorney  to  buy  or  sell  land,  must  be  in  writings  to  be  binding 
on  the  principal. 

I  admit  that,  where  hy  fraud  a  contract  is  prevented  from  being 
in  writing,  the  statute  does  not  apply.  Sellack  v.  Harris^  5  Finetj 
421.  is  not  like  this  case.  In  2  Ati.  150.  Lane  v.  Dighton^  Amb.  ^ 
409.  is  referred  to ;  and  that  was  not  a  case  where /^ro/  evidence 
9f  the  party"*  s  confession  was  admitted;  the  rule  is,  that  such  con* 
'  fessionm^iAi  either  be  in  writings  or  appear  judicially^  by  the 
answer.(i)  (b)  RyaU  v. 

nyaU,  I  Aik. 
59.    Amhrote 

Wednesday^  October  31.    The  Judges  pronounced  their  opi-  T*  ^""Jt?^* 
mons.  sss. 

Judge  Tucker.  The  bill  charges  that  the  complainant  having 
begun  a  treaty  with  Mr.  Andrews^  and  one  Booths  for  the  pur^ 
chase  of  a  tract  of  land  mortgaged  by  the  latter  t^  Samuel  Beall^ 
deceased,  whose  executor  Mr.  Andrews  was,  a  conversation  took 
place  between  the  complainant  and  the  defendant,  from  which 
the  former  discovered  that  the  latter  was  desirous  of  purchasing 
die  same  land,  and  consulted  the  complainant  on  the  means 
of  effecting  the  purchase ;  that  die  defendant  proposed  to  the 
*  complainant  during  that  conversation  to  admit  him  as  a  partner  in 
the  purchase,  which  he  refused ;  that,  shortly  after,  meeting  with 
the  defendant  agun,  the  latter  repeated  his  former  propouticm  of 
Vol.  L  3  T 
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OcToiE*,  a  p^u-tnership,  which  he  agaiD  refused ;  that  die  defendant  **  them 
proipised  that,  if  the  complainant  would  give  him  an  interest  ia 
the  purchase,  he  would  be  at  all  the  trouble  and  expense  of 
waiting  on  Messrs  Andrews  and  Booths  and,  at  the  expiration  of 
four  or  five  years,  would  let  the  complainant  have  his  part 
ogam;  that,  upon  the  complainant^s  objecting  to  that  condition 
that  the  defendant  would,  then^  probably  demand  too  high  a  price  ^ 
for  his  part,  he  said,  he  would  agree  to  leave  the  price  to  be 
settled  by  referees;  as  he  only  wished  to  be  paid  for  his  im* 
provements,  and  whatever  rise  might  take  place  in  the  price 
of  lands  after  the  purchase  :  that  the  complainant  then  acceded 
to  the  defendant's  proposition,  solely  upon  the  conditions  last 
mentioned ;  and  it  was  agreed  between  them  that  the  defendant 
might  offer  as  far  as  400/1  or  500^,  with  as  long  a  credit  as  possi- 
ble ;  the  complainant  assigning  as  a  reason  that  he  did  not  know 
at  that  time  what  price  he  might  get  for  his  wheat  and  to- 
bacco :''  that  the  defendant  accordingly  went  down,  and  made 
the  purchase,  and,  on  his  return,  informed  the  complainant  thereof 
and  of  the  terms,  viz.  100/.  cash  to  Booths  and  300/L  to  Mr. 
Andrexvsy  in  two  annual  payments ;  that  the  defendant  has  since  re- 
fused to  let  him  have  his  stipulated  proportion,  although  be  has 
always  been  ready  to  pay  his.  proportion  of  the  price,  and  has 
actually  tendered  to  the  defendant  60/.  as  a  compensation  for  (^ 
50/«,  which  he  had  advanced  on  the  first  purchase. 

The  defendant  answered,  setting  forth  several  conversations, 
between  the  comt)Iainant  and  himself,  on  the  subject,  ^^  and  de- 
nying that  those  conversations  ever  terminated  in  a  contract^  or 
ever  approached  nearer  to  one  than, he  had  before  stated."  In 
an  amended  answer  which  he  was  permitted  to  file,  he  insists 
upon  the  benefit  of  the  statute  oi  frauds  and  perjuries. 

I  shall  briefly  observe  upon  this  answer,  that  the  conversations 
which  it  states  differ  very  materially  from  those  set  forth  in  the 
bill;  that  no  witnesses  (of  whom  a  great  number  were  examined) 
were  present  at  the  time  of  making  the  contract ;  their  testimony 
going  only  to  conversations  between  the  panics  in  their  presence 
subsequent  to  the  purchase ;  or  to  communications  made  to  them 
at  different  times  by  the  plaintiff,  or  defendant.  And,  although 
one  witness,  Mr.  Carter^  swears  positively,  ^*  that  the  defendant 
informed  him  that  he  and  the  complainant  were  in  partnership  in 
that  purchase,  and  that  he  had  made  a  very  advantageow  bar* 
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gam,*^  yet  even  ht  does  not  mention  the  terrM  of  the  partner-  October, 
ship,  nor  any  particulars  whatsoever  rebting  thereto.  Another 
witness,  James  Lucas^  says  the  defendant  told  him  that  the  com- 
plainant was  to  join  him  in  the  purchase  of  theland,  ok  wished 
TO  DO  so ;  but  he  cannot  recollect  which  of  those  expressions  he 
used.  Two  other  witnesses,  WtUiam  Clarkson  and  David  Ander* 
Sony  whose  depositions  were  much  relied  on  by  the  complainant's 
counsel,  and  are,  in  fact,  in  great  measure  literal  transcripts  of 
each  other,  (a  circumstance  which  in  my  mind  does  not 
strengthen,  their  testimony,)  state  a  conversation  between  the  par- 
ties  in  their  presence  respectively,  in  which  they  both  say,  in  the 
*same  wordsy  that  each  of  them  ^  heard  the  complainant  demand 
of  the  defendant  a  compliance  with  a  contract  which  the  com- 
plainant  stated  to  have  existed  between  the  defendant  and  him- 
self respecting  a  partnership  in  the  purchase  of  the  aforessud  tract 
of  land,  the  particulars  of  which  contract  the  deponent  does  not 
recollect  to  have  heard^  'except  so  far  as  relates  to  a  conversatioo 
which  the  complainant  stated  to  have  taken  plaee''between  them  to 
the  following  effect ;"  which  they  set  forth,  nearly,  or  entirely,  ia 
the  same  words ;  and  in  which  the  complainant  and  defendant 
contradicted  each  other  in  several  particulars.  Neither  does  any 
thing  stated  by  them  in  their  depositions  shew  the  terms  of  the 
agreement  (if  any  can  be  collected,  or  presumed,  from  what 
they  say)  to  be  such  as  the  complainant  has  set  forth  in  his  bilL 

I  deem  it  unnecessary  to  enter  into  a  more  minute  examina* 
tion  of  the  evidence,  the  statute  of  frauds  and  peijuries  being  re- 
lied on  by  the  defendant  in  his  amended  answer* 

In  giving  my  opinion  in  the  case  oi  Argenbright  v.  Campbelly(a)  (a)  SKUM. 
I  said,  that  the  true  intent  and  meaning  of  our  statute  of  frauds  ^^' 
and  perjuries  was,  according  to  my  apprehension,  to  reduce  all 
such  parol  agreements  as  are  mentioned  in  the  purview  of  .the  act 
to  the  level  of  a  mere  nudum  pactum^  or  of  a  mere  colloquium^  or 
the  inception  of  a  contract,  instead  of  tl\e  completion  of  it ;  that  al- 
though it  was  very  clear  that  the  statute  intended  to  prevent  fraud 
as  well  as  perjury,  yet,  from  the  purview  of  it,  declaring  that  no 
ACTION  shall  be  brought  in  the  cases  therein  enumerated,  the  true 
intent  of  the  statute  was  to  prevent  the  fraudulent  imputation  of  a 
contract,  rather  than  the  fraudulent  denial  of  one ;  and,  there- 
fore, that  all  promises,  agreements,  and  contracts  within  the 
purview  of  the  statute,  jfn^f  reduced  t9  writing  and  signed  pkuc* 
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^Tsia**"  '^"^  ^  ^  BUtute,  and  if  nothing  were  done,  in  performance 
thereof,  whereby  the  actual  sute  of  the  parties,  or  one  of  theaii 
ia  materially  affected,  ought  ta  be  considered  as  imperfect  and 
incomplete^  so  as  to  be  incapable  of  supporting  a  suit  either  at 
law,  or  in  equity*  For  the  reasons  and  authoritiea  in  support  of 
this  opinion,  I  beg  le^ve  to  refer  to  that  case,  p«  160— 169^ 
An  opinion  not  very  dissimilar  to  some  parts  of  the  precc<fing 
(a)  I  ff.  UM,  ^Boy  be  found  in  the  case  of  Rtnvton  v.  R<nvtotL,{a)  deUvered  bj 
Another  member  of  the  Court*  And^  though,  in  that  case,  I  wai 
of  opinion  that  the  contract  was  not  only  fully  proved,  biityt% 
executed  on  the  part  of  the  son,  and  hb  situation  thereby  matemlbf 
akeredy  the  difference  of  opinion  between  myself  and  a  nuyoritjr, 
of  the  G)urt  did  not  arise  from  a  different  construction  of  die 
true  policy  of  that  statute,  but  from  the  difference  of  o|Hnioa 
which  was  entenained  respecting  its  application  to  the  peculiar 
{h)  6  Fm. Jan.  circumstances  /  of  that  case*  In  the  case  of  Cooth  v.  Jack»on^{h) 
^  Lord  Chancellor  Eldon  declared  that,  if  a  defendant  denies  diat 

^  any  parol  agreement  ever  took  place,  a  Court  of  Equity  will  not 

inquire  into  the  truth  of  that  denial*  The  same  Judge  sayt,  ia 
the  same  page,  that  all  the  doctrine  of  a  Court  of  Equity  attri- 
butes great  weight  to  the  oath  of  the  defendant ;  and  that  die 
.moment  the  defendant,  in  the  form  in  which  issue  b  joined  ia 
diat  Court,  in  his  answer  says  that  there  was  no  Mgreement^  ihtf 
witness  cannot  be  heard;  or,  if  he  was  heard,  unless  supported 
by  special  circumstances,  giving  his  testimony  greater  weight 
than  the  denial  by  the  'answer,  the  Court  could  not  make  a  de« 
cree*  In  the  case  now  before  us,  the  agreement  charged  in  the 
bill  is  denied  by  the  answer,  and  the  whole  mass  of  evideoce  ta* 
ken  together  dpes  not  prove  it  as  alleged  in  the  bill*  The  statute 
appears  to  me  empharically  to  apply  to  such  a  case* 

But  it  is  objected,  this  is  not  a  contract  for  the  sale  of  lands,  but 
^      for  a  purchase  thereof  in  partnership*     Whoever  looks  at  it,  as 
'  charged  in  the  Wll,  must,  I  think,  be  sensible  it  was  for  both :  die 

terms  on  which  the  complainant  alleged  he  was  to  have  the  de- 
fendant's part  back  again,  appear  to  me  incapable  of  being  nodtr* 
stood  in  any  other  sense*  The  contract  also  must,  I  conceive,  be 
taken  as  one  entire  contract^  and  not  aa  different  bargains*  The 
latter  part  being,  for  the  reasons  just* mentioned,  within  the  sta* 
^  a  Antir.  ^^^  ^jj^  cjjs^j  Qf  Q^fg  y^  TombSy(c)  and  Lea  v.  Barber ^{d)  ^^^ 
{d)  Rid.  496.  m  my  apprehension,  conclusive  against  the  Chancellor's  decree* 

fll  S  BOt^  ^ 
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The  case  of  Chater  v.  Beckett{a)  U  an  aflirmance  of  the  same  Octobbr* 
principle.  So  was  that  ot  Lord  Lexington  v.  Clarke Jijb)  if  the  note  v^->o^ 
of  it  in  the  report  of  Chater  \.  Beckett  be  correct.  I  have  not  Hendersoa 
the  book  to  refer  to.  I  will  here  sa^^itb^Xfif^/^^^'^f^f  i°  ^^^  <  Uo^mo. 
last-mentioned  case,  "  that  I  lament  extremely  that  exceptions  !  -  ■  "  ■ 
were  ever  introduced  in  construing  the  statute  of  frauds :  it  is  a  w^.  901. 
very  beneficial  statute;  and  if  the  Courts  had,  at  first,  abided  by  t^  ^^'^ 
the  strict  letter  of  the  act,  it  would  have  prevented  a  multitude 
of  suits  that  have  since  been  brought." 

I  am  of  opinion  that  the  decree  be  reversed,  and  the  bill  dis- 
missed. 

Judge  Flexing.^  It  is  agreed  by  the  counsel  on  both  sides 
that  the  only  two  points  in  the  cause  are,  1st.  Whether  the  case 
be  within  the  statute  of  frauds  and  perjuries ;  and,  2dly.  Whether 
the  contract,  as  stated  in  the  bill,  has  been  proved;  both  of  which 
appear  to  me  in  favour  of  the  appellant :  but  i  shall  reverse  the 
order,  and  first  consider  whether  the  contract,  as  stated  in  the 
bill,  be  proved  ?  And  I  have  no  hesitatipn  in  saying  that  it  is  not 
proved  to  my  satisfaction.  It  is,  in  the  first  place,  expressly 
denied  by  the  answer,  which  is  corroborated  in  some  of  its  ma* 
terial  pans  by  oral  testimony:  and,  in  the  whole  cloud  of  wit* 
nesses  examined  on  the  part  of  the  appellee,  not  one  was  present 
at  the  time  of  the  pretended  contract  or  agreement  between  the^ 
parties;  but  the  ^hole  of  their  testimony  relates  to  loose  confes- 
sions of  the  appellant,  and  assertions  of  the  appellee  when  the 
matter  in  controversy  happened  to  be  the  subject  of  conversation: 
and  not  a  single  witness  pretends  to  have  heard  the  appellant 
state  or  confess  the  substance  or  conditions  of  any  agreement 
whatever  between  the  parties,  relative  to  the^subject  in  dispute. 
Such  evidence  as  this  (were  the  statute  of  frauds  and  perjuries 
out  qf  the  way)  is,  in  my  mind,  too  slight  and  feeble  to  deprive 
any  one  of  his  freehold  and  inheritance,  or  any  part  thereof. 

8dly.  But,  were  the  oral  testimony  of  the  appellee  more  parti- 
cular and  pointed  in  support  of  the  contract,  it  appears  to  me, 
(notwithstanding  the  opinion  of  the  Chancellor  to  the  contrary,) 
that  the  case  is  within  the  statute  of  frauds  and  perjuries,  which  I 
consider  as  a  very  beneficial  and  salutary  law,  that  has  been  too 

*  Jadge  RoAKB  did  not  sit  in  this  case. 


518  Supreme  Court  of  Appeab. 

OcToiKK,   much  disregarded  in  some  of  our  Superior  Courts  of  Chancerf 
x^^yr^^^    And,  although,  in  the  case  .before  us,  it  is  not  immediately  be* 
UendenoB   tween  a  buyer  and  seller  of  land,  yet  it  is  within  the  mischief 
Hudbon.     intended  to  be  guarded  against  by  the  statute,  which  being  a 
■  ■     I  remedial  one,  and  intended  to  prevent  a  growing  evil,  ought  to 

be  liberally  construed :  and  the  admission  of  oral  testimony  to 
prove  the  agreement,  denied  by  the  appellant,  tended  by  imputa- 
tion to  deprive  him  of  a  considerable  part  of  his  freehold  and 
inheritance.  But  the  first  point  being,  in  my  apprehension^ 
clearly  against  the  appellee,  I  have  considered  the  latter  with  less 
attention  than  I  otherwise  should  have  done.  And,  upon  the 
whole,  I  concur  in  the  opinion  that  the  decree  be  reversed,  and 
the  bill  dismissed  with  costs. 

Decree  reversed,  and  bill  dismissed. 


j^^^jj^*^^  Harvey  and  Wife  against  Pecks. 

I.  A  deed  benjamin:  BORDEN,  the  elder,  by  his  last  will,  dated 
band  and  wife  the  dd  of  Aprily  1742,  and  admitted  to  record  the  9th  of  December^ 
pri^^'Samb-  ^*^^^^  gave  to  five  of  his  daughters  (of  whom  Ly£a^  who  after- 
mtionandreiiu-  wards  married  Jacob  Peck,  was  one)  five  thousand  acres  of  land, 
ntterhr  Toid  "  all  of  good  quality  i*^  (being  part  of  his  lands  on  James  Hher^ 
famishes  bo  without  specifying  the  situation  or  boundaries ;)  ^  that  is,  one 
tTs^port*"*  thousand  acres  of  good  land,  a  piece,  to  every  one  of  the  said  five 
fubsequent      daughters,  to  them  and  their  heirs  and  assims  for  ever;**  and  all 

eooveyance.       _     '^  '    .         .  ,  ,       ,  ,  ,  •    « 

the  rest  of  his  said  lands  to  be  sold,  &c. 

UdgL^'of  *"      By  a  deed  of  bargain  and  sale,  dated  the  1 7th  of  September^ 

fraud  in  ob-  1745  %eoA  Peci,  and  Lydia  his  wife,  for  and  in  consideration  of 
tuunugadeed.  .  '  •^  ^  j  » 

the  sum  of  30/.  current  money,  conveyed  to  Benjamin  Borden^ 
the  younger,  who  was  the  testator's  executor,  "  all  the  said  Ja- 
coVs  part  of  the  land  which  he  had  by  virtue  of  his  intermarriage 
with  the  said  Lydia,  containing  one  thousand  acres,  situate,  lying 
and  being  on  one  of  die  branches  of  James  River,  and  in  that  part 
of  Orange  called  Augusta;*^  without  any  farther  description; 
the  land,  as  it  seems,  having  never  been  allotted  according  to  the 
will.  This  deed  had  the  name  of  Lydia  Peck  as  well  as  diat  of ' 
1 
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yaeoi  subscribed,  without  a  mark;  and  her  privy  examination  and  ^^Tf  ^*** 
relinquishment  were  not  taken. 

On  the  19th  of  Ahy^  1747 ^  a  bond  in  the  penalty  of  70/.  was 
executed  by  yacob  Peck  to  Benjamin  Borden^  conditioned,  that  if 
the  said  deed  was  not  good,  having  been  executed  before  the 
said  yacob  Feci  (who  was  a  native  of  Germany)  had  been  natu^ 
ralizedy  he  was  to  make  a  good  and  lawful  deed  when  demanded ; 
and,  on  the  19th  of  jfanttary^  1748,  a  receipt  *^  in  full  satisfac* 
tioq  for  one  thousand  acres  of  land,  upon  the  waters  of  JameM 
River^  which  was  left  to  Lydia  Borden^  by  her  deceased  father,*' 
(without  mentioning  any  sum  oi  money  aspaid^)  was  also  given* 

Benjamin  Borden^  the  younger,  having  departed  this  life ;  and 
Martha  Borden^  his  only  daughter  and  heiress,  having  married 
Robert  Harvey  ;  a  deed  was  obtained  by  the  said  Harvey^  on  the 
S5th  of  May^  1797,  from  Jacob  Peck  and  l.ydta  his  wile,  (who 
then  were  very  old,)  conveying  to  him6'eif'4Jid  his  heirs  the  same 
one  thousand  acres  of  land,  described  as  aforesaid;  for  and  in 
consideration  of  the  sum  of  400/.  of  which  he  paid  18/.  in  cash; 
giving  tus  bonds  for  the  balance,  payable  in  four  equal  instalments* 
On  the  same  day,  by  virtue  of  a  dedimus  previously  issued  from 
the  Clerk^s  office  of  Botetourt  Coimty,  and  brought  with  him  by 
Harvey  to  the  place  where  the  deed  was  executed,  Henry  Walker 
and  WtlUam  Anderson^  two  Justices  of  that  County  certified  ^^  that 
they  had  examined  Lydia  Peck^  privily  and  apart  from  her  hus» 
band,  touching  the  said  conveyance  ;  and  that  she  acknowledged 
the  same  to  Robert  Harvey^  and  was  willing  such  her  acknow- 
ledgment might  be  recorded  in  the  County  Court  aforesaid*** 
By  a  subsequent  certificate,  dated  the  10th  of  Aprils  1798^  the 
same  magistrates  stated,  that  she  the  said  Lydia  Peci^  at  the  time 
of  such  examination,  did  declare  *^  that  she  willingly  signed  and 
sealed  the  said  indenture,  which  was  then  shewn  and  explained 
to  her.**  This  deed,  with  the  two  certificates  annexed,  was  duly 
-recorded.  By  a  writing  under  seal,  bearing  date  the  27th  of  May^ 
1797,  but  appearing  in  fact  to  have  been  executed  on  the  same 
U5th  of  May^  the  terms  of  the  contract  with  Harvey  were  men- 
tioned, and  it  was  agreed  that,  ^^  if  a  certain  instrument  of  writing, 
executed  by  the  said  Lydia  to  her  son  Jacobs  be  of  sufficient  au- 
thority to  vest  the  said  one  thousand  acres  of  land  in  the  said 
Jacobs  then  the  above  contract  was  to  be  void,  thf  said  deed  to 
be  cancelled)  Harvetfs  bonds  given  up,  and  the  eighteen  pounds 
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•cToksm,  in  cash  repaid  him.**  This  writing  was  attested  by  the  said  Wit- 
Sam  Anderson  and  Henry  Walker.  The  written  instrument  re- 
ferred to,  as  having  been  executed  by  Lydia  Peck^  to  her  son 
Jacob  Feck^  was  dated  May  llih,  1796,  and  signed 

her       * 
Elizabeth  x  Peck,        (Seal.^ 
mark, 
eonveying  **  all  and  singular  her  herediury  interest  and  lawful 
partition  part  of  and  in  the  personal  and  real  estate  of  her  father 
Benjamin  Borden^  to  her  sons  Jacobs  Jofinj  and  Joseph  Peci^  and 
their  heirs  and  assigns  for  ever;"  the  name  (Elizabeth)  ap- 
pearing to  have  been  inserted  in  the  body  of  the  instrument,  and 
also  in  the  signature,  by  a  mistake  of  the  person  who  drew  it. 

In  September^  1799,  Jacob  Peck^  sen.  and  Lydia  his  wife,  filed 
Aeir  bill  in  the  late  High  Court  of  Chancery,  against  Robert  Har^ 
vey  and  Martha  his  Wife,  suggesting  that  both  the  deeds  (to  Ben* 
jamin  Borden^  th^  younger,  in  1745,  and  to  Robert  Harvey  i» 
1797)  were  obtained  by  fraud  and  imposition;  setting  forth  a  va- 
riety of  circumstances  in  support  of  this  allegation,  against  each 
deed,  particularly,  that  Harvey  contrived  to  make  die  plaintifls  ' 
drunk,  and  obtained  the  last  deeds  from  them  when  in  a  state  of 
intoxitation ;  praying  the  Court  to  decree  the  said  deeds  to  be 
void  and  of  no  effect;  that  the  said  Robert  and  Martha  reconvey 
the  said  lands  to  the  plaintifls ;  that  Commissioners  be  appointed 
to  allot  to  them  one  thousand  acres  of  land  lying  on  the  waters  of 
James  River ^  according  to  the  will  of  the  said  Benjamin  Borden^ 
the  elder,  and  to  put  them  in  possession  thereof;  that  the  said 
Commissioners  liquidate  and  setde  the  annual  profits  or  issues, 
and  that  the  said  Robert  Harvey  and  Martha  pay  the  same  to  the 
plaintiflFs,  after  deducting  the  sum  of  18/.  paid  as  aforesaid  by 
Harvey i^^  concluding  with  a  prayer  for  general  relief. 

The  defendants  by  their  answer  denied  the  fraudulent  prac- 
tices charged  in  the  bill,  and  insisted  that  the  first  deed,  in  1745, 
had  been  fairly  obtained  for  a  price  equal  to  the  value -of  the  land 
continually  exposed  to  Indian  depredations,  lliey  farther  set 
forth,  (among  other  allegations,)  **  that  the  defendant  Robert^  Vlv- 
ing^ata^nsiderable  distance  from  the  complainants,  and  being 
desirous  of  avoiding  more  applications  dian  should  be  necessary, 
and,  especially  after  frequent  conversations  with  the  complain- 
ants on  the  subject,  did,  by  the  advice  of  his  attorney,  cany  a 
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deed  drawn,  and  requested  two  Justices  to  attend,  because  he  had 
•very  reason  to  expect  that  the  bargain  would  be  concluded,  from 
what  had  already  passed ;  that  he  offered,  at  first,  200/.  which  he 
conceived  was  a  liberal  offer,  considering  that  the  land  had  been 
fairly  purchased  of  the  complainants  in  the  year  1745;  that  he 
believes  that  Jacob  and  Lydia  Peck  were  both  sober  at  the  time 
ef  executing  the  last  deed,  and  thinks  he  may  well  make  this  con* 
elusion  from  the  caution  used  in  obtaining  the  writing,  which  he 
die  said  defendant  signed,  containing  the  reservation  aforesaid: 
that  another  fact  would  shew  a  perfect  knowledge  in  the  com- 
plainants of  what  they  were  doing,  and  had  done  i  viz.  that  after 
the  last  deed  was  executed,  they  came  to  the  town  of  Fincaatle^  and 
in  the  presence  of  their  son  John  Peck^  ^ave  up  to  the  defendant 
Robert  the  bonds  taken  at  the~  time  of  the  purchase,  and  took 
fresh  bonds  with  other  security;  and  that  neither  they  nor  their 
•on  then  uttered  any  complaint  aboUt  the  said  purchase;  nor  did 
the  latter  pretend  any  claim  to  the  land.  The  answer  concluded 
with  an  averment  that,  if  the  decree  of  the  Court  should  be  ad- 
verse to  the  defendants,  they  had  not  land  enough,  belonging  to 
the  reservation  made  by  Benjamin  B^rdcn^  the  elder,'  out  of 
which  to  make  the  allotment  required  by  the  complainants. 

The  testimony  taken  in  the  cause  was  very  voluminous.  Tlie 
depositions  of  Peter  Holm^  and  Hannah^  his  wife,  (who  was  a 
daughter  of  the  plamtiffs,)  were  positive  in  proving  the  fraud 
charged  in  the  bill  to  have  been  committed  by  Harvey^  and  the 
intoxication  of  the  plaintiffs  by  his  procurement.  The  magis- 
trates, Walker  and  Anderson^  did  not  think  the  plaintiffs  were  in- 
toxicated at  the  time  of  the  contract,  but  mentioned  that  liquor 
had  beeif  procured.  Walker  swore  that,  before  the  business  was 
closed,  Mrs.  Holm  was  told  to  make  some  toddy  ;  and  the  cup 
was  passed  tivice^  as  weU  as  he  remembered.  Anderson  recol- 
lected seeing  Peck  and  his  wife  drink  some  liquor  at  the  time 
the  deed  was  executed;  but  did  not  remember  whether  it  was  or 
was  not,  mixed  wtth  water;  (though  he  thought  it  wasi)  nor  whe- 
ther Mrs.  Peck  drank  or  not  before  the  bargain  was  concluded : 
during  his  stoy  there,  he  thought  she  drank  lightly.  They  both 
conceived  her  to  have  been  in  her  senses  when  they  took 
her  relinquishment.  The  characters  of  these  two  gentlemen 
were  proved  to  be  highly  respectable.  Sundry  depositions  were 
also  taken  with  the  yisw  of  discrediting  Peter  Holm  and  wifei 
ToL.  L  au 
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^«^yoBBR,    from  which  (as  well  as  from  her  own  depositioo)  it  appeared  that 


fhe  was  induced  by  a  promise  of  reward  from  Harvey  to  awat 

Uanrey      j^j^  -^  making  the  old   people  drunk,  and  persuading  them  to 

Peckf.       make  the  bargain;  but  nothing  was  proved  against  Peter  Holmes 

""~""""'""  credibility,  except  that  he  was  occasionally  subject  to  habits  of 

intoxication*     The  value  of  the  land  was  proved  to  be  2,500^  or 

3,000/.  in  the  year  1797;  the  age  of  yacob  Feci  was  abcmt  one 

hundred  years,  and  that  of  Lydia  upwards  of  eighty ;  and   bodi 

were  very  illiterate  as  well  as  poor.    The  witnesses  differed  in 

opinion  concerning  their  csy)acity  to  make  contracts;  but  the 

evidence  w^  strong  as  to  the  mental  imiiecility  and  dotage  of 

yacob  Feci. 

No  evidence  appeared  to  impugn  the  deed,  dated  in  1745,  ex- 
cept the  circumstances  herein  before  expressed.  The  allegation 
in  the  answer,  relative  to  the  subsequent  exchange  of  othdr 
bonds  for  those  at  first  given  by  Harvey j  was  in  substance  pro- 
ved. 

The  suit,  having  abated  by  the  deaths  of  the  plaintiffs,  was 
revived  on  behalf  of  their  children ;  and,  on  the  26th  of  Noivem^ 
ber^  1804,  came  on  to  be  heard  by  the  Judge  of  the  Superior 
Court  of  Chancery  for  the  Staunton  District,  who  decreed  **  that 
the  plaintiffs  repay  to  the  defendant,  Robert  Harvey^  the  sum  of 
18/.  with  legal  interest  thereon  from  the.27'th  of  May,  1797 y  and 
restore  to  him  the  bbnds  given  for  the  balance  of  the  purchase- 
money;  that  the  said  defendant  deliver  up  both  the  deeds  in 
question  to  be  cancelled,  and  moreover  reconvey  to  the  plaintiffii 
any  title  which  he  and  the  other  defendant  had  acquired,  bj 
either  of  the  said  deeds,  to  the  lands  in  the  bill  mentioned,  and 
pay  the  plaintiffs  the  costs  of  this  suit;  that  certain  Commiasion- 
crs,  appointed  for  that  purpose,  do  ascertain  and  report  to  the 
Court  the  situation  of  such  lands  of  Benjamin  Borden^  the  elder, 
as  will  best  answer  the  description  of  those  devised  by  him  to 
his  five  daughters,  and  whether  sufiicient  of  such  remain  undis- 
posed of  to  satisfy  the  claim  of  the  plaintiffs,  as  representatives 
of  Lydia  Peck;  if  not^rvho  are  in  possession  of  said  lands,  and 
by  what  title  they  hold  them. 

From  this  decree  the  defendants  appealed. 

Peyton  Randolph  and  Call,  for  the  appellants. 
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Wtckham  and  Wirt^  for  the  appellees. 

So  much  of  the  argument  in  this  cause  as  related  to  the  eoi* 
ience  need  not  be  inserted.  The  points  in  law  made  on  either 
side  were  the  following: 

1*  With  respect  to  the  deed  in  1745,  it  was  contended  on  the 
part  of  the  appellants,  that  no  objection  on  the  ground  oi  fraud 
being  established;  and  the  price  given  by  Benjamin  Borden^  the 
younger,  not  being  inadequate,  if  estimated  tit  that  time  when  the 
land  was  in  possession  of  the  Indians;  the  attempt  of  the  appeU 
lees  to  set  aside  the  last  deed  was  not  founded  in  morality  and 
justice.  The  Court  of  Equity^  therefore,  having  a  discretionary 
power  to  give  or  withhold  its  aid  in  such  cases,  ought  not  to  in- 
terfere in  their  &vour;  especially  considering  the  acquiescence 
of  the  plaintifls  during  the  great  length  of  time  which  had  elap- 
sed since  the  date  of  the  first  deed. 


October, 
1810. 


Harvey 

V. 

Peeks. 


In  answer  to  this,  the  circumstances,  under  which  that  deed 
was  given,  the  authority  and  command  which  Benjamin  Borden 
derived  from  his  seniority,  executorial  office  and  Resources,  over 
the  ignorance,  confidence,  poverty,  and  dependence  of  the  original 
plaintifls,  the  great  advantage  which  his  superior  knowledge  of 
the  language,  the  country,  its  manners  and  laws,  gave  him  in  a 
bargain  with  an  illiterate  foreigner,  were  relied  upon  as  powerful 
objections.  The  price  too  was  prima  facie  inadequate;  being 
only  thirty  pounds  for  one  thousand  acres  of  good  land  I  for  it 
does  not  appear  in  evidence,  that  the  country  was  in  the  hands 
of  the  Indians.  The  defendant  himself  does  not  affirm  it  posi- 
tively, but  only  (by  recitation)  speaks  of  his  impressions  and 
convictions.  Another  suspicious  circumstance  is,  that  the 
names  of  jfacob  and  Lydia  Peck  are  signed  to  iht^rst  deed;  but 
their  marks  to  the  last.*  If  the  deed  to  Borden,  therefore,  had 
any  effect  at  all;  it  comes  in  such  a  shape,  as  not  to  be  permitted 
to  stand  before  a  Court  of  Equity  and  good  conscience.  But^ 
in  fact,  it  is  a  mere  nullity  as  to  Lydia  Feci;  she  being  a  married  ^ 
w6man;  and  her  privy  examination  and  relinquishment  not 
having  been  taken.  There  is  not  a  circumstance  to  shew  any 
equitable  or  moral  obligation  upon  her  to  execute  that  deed;  and 


'  Note.    It  wti  proved  tli»t  Jacth  Peck  eoald  write;  but  not  thit  Lydia  oould* 
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OcTOBEB,    it  must  be  presumed  to  have  been  under  the  coercion  of  her  faQ»- 
bapd,  without  direct  evidence  to  the  contrary.     Indeed,  it  may 
be  denied  that  she  ever  sigoed  it  at  all;  for  the  probate  of  m 
deed  said  to  have  been  executed  by  a  married  woman,  without 
■  privy  examination,  is  entirely  extrajudicial,  and  proves  nothing 

against  her;  since,  at  common  law,  (independent  of  our  act  of 
Assembly  directing  the  mode  of  taking  her  relinquiahment,) 
every  deed  from  a  married  woman  is  void. 
4  From  Jacob  I^k  himself,  the  deed  passed  nothing,  because 
he  was  then  an  alieriy  as  is  proved  by  his  subsequent  bond  to 
make  a  farther  conveyance.  An  alien  can  purchase  land,  but  can- 
not hold;  and  can  acquire  nothing  by  act  of  law. 

The  length  of  time  is  no  objection  to  the  claim  of  die  appelleea; 
being  repelled  by  xkt  coverture  of  LyiUa  Peck^  under  whom  the 
present  plaintiffs  claim  ab  ifiitio.  Besides,  the  limitation  is  not 
pleaded;  nor  is  staleness  of  the  demand  insisted  on  either  bjr 
piea^  or  answer;  which  is  indispensable,  that  the  other  party  may 
have  an  opportunity  of  accounting  for  it  by  a  replication:  for  this 

(m)  A^fTf^  ▼•  ^^son,  it  will  not  do  to  make  the  objection  by  demurrer ;{a)  much 

&S    *  \^\>y  argument. 

In  reply^  it  was  contended  that,  as  to  Jacob  Pecky  (though  an 

alten^  the  deed  was  not  void,  (even  if  the  land  did  not  pass  by  it,) 

but  was  binding,  on  his  heirs,  by  his  covenant  to  warrant  the 

(4) «  ift  308.  title;  and  this  whether  they  received  real  assets^  or  nou(b)     The 

(c)    1   jiev.  ^K  of  1785,  c.  67.(c)  does  not  affect  this  case;  being  idtogether 

Code,  9,1$.     prospective  in  its  operation. 

(</)  Edit.  •/  But  the  act  of  1766,  c.  20.(d)  confirmed  the  deed,  and  gave 
ir  9,  p.  79.  jj  £jjH  ^gpj*^  33  3  conveyance.  The  charge  of  Jraud  is  repeBed  by 
Peck^s  deliberately,  6n  the  19th  of  May^  1747 ^  confirming  thee 
contract  made  io  1745,  by  giving  a  tide-bond;  and  the  penally 
6f  that  bond,  being  only  seventy  pounds;  evinces  that  the  price  €>f 
the  land,  at  thirty  pounds,  was  not  considered  inadequate  by 
either  party. 

2.  As  to  the  last  deed,  the  evidence  was  contradictory  with 
respect  to  the  imbecility  of  the  plaintiflfs,  and  other  circumstances. 
The  ChanceUor  should  therefore  have  directed  an  issue  to  ascer- 
tain the  disputed  fac;jts. 

The  Counsel  for  the  appellees  observed,  c^nlra,.  that  this  was 
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sot  necessary,  where  the  weight  of  evidence  clearly  prepondera- 
ted on  one  side,  as  it  did  here.  The  deed  to  Harvey  was  plainly 
obtained  by  fraud;  IsU  From  the  grosn  inadequacy  of  price;  the 
right  of  Jacob  Peck  to  the  land  Mng  at  that  time  no  more  than 
equal  to  one  year's  purchase,  in  consequence  of  his  extreme  old  ' 
age;  and  Mrs.  Peck^s  title  being  almost  a  fee-simple  in  possession 
of  a  tract  of  land  worth  2,500/.  or  3,00oh ;  which  Harvey  well 
knew;  for  the  Court  of  Appeals  in  the  case  of  Harvey  and  Wfe 
V.  Borden,  2  Wash.  156.  had,  in  the  fall  term  of  the  year  1795, 
decided  the  great  question;  and  he  was  apprizecf  that,  when  Jacob 
Ptck  died,  he  must  give  up  the  land.  To  this  circumstance 
must  be  ascribed  his  sudden  transition  to  pretended  affection  and 
kindness,  after  neglecting  the  old  people,  in  the  depth  and  bitter- 
ness of  poverty,  for  so  many  years,  his  great  anxiety,  and  urgent 
persuasions,  and  contrivances  to  induce  them  to  conclude  the 
iMu*gain« 

•  In  support  of  this  point,  as  to  the  effect  of  gross  inadequacy  of 
{wice,  they  cited  Grotius^  b.  2«  c.  13.  Pufendorf  b.  5.  c.  5. 
a*  9.  Codex  Juris  CiviUs^  Hb.  4t.  tit.  1.  Pdthier  on  Obi.  p.  34.  s. 
25.  2  Bro.  Ch.  Cas0s^  177.  note.  Horrie  v.  Meers.  7  Bro.  ParL 
Cases^  70.  Filmer  v.  Gott.  2  Fesey^  549.  Chesterfield  v.  Janssen. 
1  Bro.  Ch.  Casest  6«-9.  Gwynne  v.  Heaton.  2  Bro.  Ch.  CaseSy 
167.  Heathcote  v.  Paignon.  10  Vesey^  jun.  209.  Umkrhilt  v. 
Horwood.    3  P.  Wms.  315.  Puney^  v*  Desbouvrie. 

2dly.  The  weakness  of  intellect  of  Peck  and  wife,  if  not  in 
itself,  yet  .coupled  with  the  inadequacy  of  consideration,  was 
clearly  sufficient  to  vitiate  the  deed.(6r) 

<ddly.  The  previous  preparadon  of  the  deed  and  commission  to 
lake  Mrs.  Peck^s  relinquishment  was  anothejr  badge  of  fraud«(d) 
It  is  not  the  usual  course,  where  people  deal  upon  equal  terms, 
to  prepare  the  deed  before  the  contract.  This  is  therefore  a  strong 
cifcumstance  shewing  Harvey^s  settled  determination  to  get  it 
signed  at  all  events ;  and  a  pregnant  proof  of  his  own  impressions 
as  to  the  condition  of  the  persons  with  whom  he  had  to  deal. 

4thly.  Scrupulous  concealment  of  the  negotiation  from  the  only 
habitual  counsellors  of  the  old  people,  their  sons;  and, 

5thly.  The  false  recital  in  the  preamble  of  the  deed  that  Jacob 
mnd  Lydia  Peck  had  conveyed  the  land  by  the  deed  of  1745,  and 
that  the  new  contract  proceeded  from  their  discontent,  (occasioned 
by  the  rise  in  the  value  of  the  land,)  and  from  Harvey  s  gene- 
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OcTOB«B»  rosity;  were  additional  evidences  of  fraud.  This  recital  was  a 
deception  upon  them,  and  shewed  that  through  ignorance  of  law 
they  were  influenced  by  erroneous  impressions  concerning  tbeir 
rights ;  which  circumstance,  added  to  inadequacy  of  considera- 
(a\  I  p.  Wmt,  ^^^>  ^^  enough  to  set  aside  the  contract«(a) 
315.  itf^^ncAr  6thly.  The  fraudulent  ardflces  used  by  Harvey  to  make  die 
V  Vetey,  jvn.  pfaiintifls  drunk,  and  take  advantage  of  their  intosdcatioii,  were  Cdt- 

348.  CW^T.      Ml        , 

j^antofC        aUy  urged. 

Moteley,  364. 
Lamdawn    v. 

LanttUnv^  s      it  reply ^  it  was  contended,  that  Harvey^  having  married  a  lady^ 

jDfi  ▼.   Vaug'  whose  ancestor  and  herself  had  been  in  possession  of  die  land 

•tMt  there  d^  ^'^^^  ^'^  ^^  ^  centuiy,  t^  virtue  of  a  deed,  and  a  subsequent 

^*^  bond  confirming  that  deed,  was  not  to  Uame  for  wishing  to  save 

his  wife^s  inheritance**    The  j(r«r  deed  not  having  been  fraudu^ 

lent,  die  consideration  for  the  second  was  not  inadequate  ;  for  Mrs. 

Pe9k  having  executed  the^r^^  deed,  and  knowing  that  her  has* 

band  had  received  the  money,  was  bound  in  honour  and  honesty 

to  sign  the  iecond     Concerning  the  pretended  imbeeility  of  in* 

teUed,  the  testimony  is  contradictory.   The  previous  preparation 

of  the  deed  and  commbsion  is  a  very  common  circumstance, 

and  well  aecounted  for  by  the  answer. 

A  conclusive  circumstance,  against  the  charge  of  fraud  and 
intoxication^  is,  that  the  Pecks  afterwards  radfied  die  contract,  by 
giving  up  the  bonds  to  Harvey^  and  taking  new  ones. 

Thursday^  November  29u  The  Judges  Roane  and  Flem nm 
(Judge  Tucker  not  sitdng  in  the  cause)  pronounced  their  op- 
nions. 

'  Judge  Ro  AMI,  upon  the  whole  casty  was  for  affirming  At  Chan* 
'  cellor's  decree. 

Judge  Fleming.  The  only  material  question  in  this  case  is, 
v^hether  the  deed  from  yacob  Peck  and  wife  to  the  appellant 
Robert  Harvey  was,  or  was  not,  fraudulendy  obtained?  In  proof 
of  which  there  are  several  strong  badges  and  circumstances 
spread  upon  the  record. 

1.  The  appellant's  gobg  to  the  house  of  Peter  Hobn^  wherr 

*  Note.    The  teeoad  deed  was  to  Uarveg  hiaueff,  and  hi$  beirt :  aot  to  hit 
wUc. 

1 
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Feci  and  his  wife  were  on  a  visit  to  their  daughter,  with  a  deed   OoroBmm, 
ready  pi«pared,  with  a  commission  to  take  the  relinquishment  of 
her  rig^t  to  the  land  in  question ;  and  two  magbtrates  to  take  her 
privy  examination,  before  any  contract  was  made,  or  perhaps 
treated  for. 

2      •  The  manifest  inadequacy  of  the  price  of  400/.  for  the  , 
land,  stated  by  the  depositions  to  be  worth  from  2,500  to  3,000 
pounds* 

3*  The  extreme  old  age,  weakness  and  imbecility  of  Feci  and 
his  wife ;  of  whom  the  land  was  purchased  for  the  above-men- 
tioned trifling  sum  of  400/« ;  and, 

4.  The  plying  the  old  people  (accustomed  to  intoxication)  with 
ardent  spuiu,  procured  from  the  neighbourhood,  by  Harvey  him- 
self;  before  the  business  was  completed ;  or,  perhaps,  before  the 
negotiation  had  commenced* 

An  attempt  has  been  made,  however,  to  invalidate  the  testi- 
mony  of  Feter  Hobn  and  his  wife,  by  whom  the  latter  circum- 
stance was  proved :  but  their  testimony  req>ecting  that  matter 
is  corroborated  by  two  of  the  appellant's  most  respectable  wit- 
nesses, the  magistrates  who  took  the  acknowledgment  of  Lydia 
Peck.  Mr.  Walker^  in  answer  to  a  question  put  by  the  appellant, 
whether  he  saw  one,  or  both  of  them  drink  freely,  said,  ^*  I  think 
they  drank  twice,  but  I  did  not  discover  that  they  drank  deeply ;" 
but  they  might  have  drank  twice  more,  or  oftener,  without  hia  ob- 
serving them ;  as  £  do  not  suppose  he  was  a  spy  upon  their  actions, 
nor  so  particular  as  to  notice  whether  they  drank  deeply  or  not ; 
nor  do  I  think  it  material,  as  the  crime  and  mischief  lay  in  Harvey^B 
having  procured  the  liquor,  from  the  free  use  of  which,  it  may 
be  fairly  presumed,  they  were  under  no  restraint:  and  the  cir- 
cumstance of  the  liquor  being  sweetened  would  naturally  produce 
a  double  effect ;  first,  in  disguising  its  strength  ;  and,  secondly, 
would  induce  a  more  free  and  liberal  use  of  it :  and  it  is  in  evi- 
dence that  they  were  put  to  bed,  on  account  of  intoxication,  soon 
sifter  the  business  was  finished.  The  evidence  of  Fetcr  Holm 
smd  his  wife  is  strongly  supported  by  that  of  Walker  and  Ander^ 
softf  in  another  important  part  of  it,  which  b,  that  Lydia  Feck  re- 
fused her  assent  to  the  contract,  ^*  or  to  sign  the  deed,  unless 
Harvey  would  enter  into  an  article  to  cancel  the  bargain,  in  case 
an  instrument  of  writing  shef  had  executed  to  her  son  jfacob 
\  Feck  some  time  ago  was  sufficient  authority  to  vest  the  title  of 
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^oToiEm,    gaid  land  in  him;  which  the   said   Harvey  did,  and  then  she 
\^^.-^fc^  signed  Ihc  deed."    Those  are  the  express  words  in  Walker^s  dc- 
***j^*3r      position ;  and  that  of  Anderson  is  much  to  the  same  effect. 
Peckt.  I  see  nothing  to  lessen  the  credit  of*  Peter  HoMs  evidence. 

^"^^"""^"^  IJJ3  deposition  consists  chiefly  in  answers  to  a  variety  of  inter- 
rogatories, put  t»  him  by  the  parties,  which  he  seems  to  have 
answered  with  frankness  and  candour:  several  of  them  (had 
they  been  answered  in  the  affirniative,  would  have  been  much  in 
fevour  of  the  appellees)  he  professed  to  know  nothing  about. 
And  when  the  question  following  was  asked  him,  ^  do  you  re- 
member of  hearing  the  defendant  insisting  on  your  mother-in- 
law,  Lydia  Peck^  to  drink,  and  how  often  ?"  he  answered,  ^  I 
heard  him  ask  her  oncb." 

These  circumstances  in  the  testimony  of  Peter  Molm  and  hb 
wife,  corroborated,  in  ^me  of  its  material  parts,  by  that  of  Walker 
and  Anderson^  two  of  the  appellants'  principal  witnesses,  perfect- 
ly establishes  its  credibility  with  me.  And  I  have  no  hesitation 
in  sapng  that  I  think  the  decree  a  very  just  one,  and  therefore 
concur  in  the  opinion  that  it  be  affirmed. 

With  respect  to  the  decree  oi  September ^  1745,  from  JaaA 
Peck  and  wife  to  Benjamin  Borden^  it  may  be  observed, 

1.  That  the  wife  of  Peckf  in  right  of  whom  he  claimed  an 
interest  in  the  said  land,  never  relinquished  her  right  to  the  same. 

2.  Neither  Peck  nor  his  wife  (the  latter  of  whom  claimed  a 
right  to  the  1,000  acres  of  land,  on  the  waters  of  James  Rivery 
under  the  will  of  Benjamin  Borden^  her  father,  the  locality  or 
identity  of  which  had  never  been  ascertained)  were  ever  seised, 
or  in  possession  thereof,  and  therefore  could  not  convey  the 
same  to  Benjamin  Borden. 

Decree  atfirmed. 
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Dangerfield  against  Rootes,  Administrator  of  Baylor.      jv-wS^^?. 

THIS  was  an  appeal  granted  by  a  Judge  of  this  Court,  under     A   debtor 
the  act  passed  January  27,  I8l0,(cr)  Irond  an  order  of  the  Su-  be  aUowed  a 
pcrior  Court  of  Chancery  for  the  Richmond  District,  dissolving  an  ^egmt^l^ 
injunction,  which  John  Dangerfield  had  obtained  to  stay  proceed-  ^^^j^Scrf 
ings  on  a  judgment  confessed  by  him,  at  the  suit  of  Thomas  R.  dainn  against 
Rootes^  administrator  of  John  Baylor^  jun.  deceased,  on   a  bond  purchased  b^ 
to  the  said  Baylor^  in  his  life-time.     Pending  the  suit  on  that  ^J^-j^y^^ 
bond,  the  appellant,  (as  alleged  in  his  bill,)  for  a  valuable  consi-  **^^|J'j^*" 
deration,  purchased  of  ^ohn  Nicholson  several  claims  which  the  Hja)    Setnona 
latter  had  (m  right  of  his  wife)  against  the  said  Baylor^  as  execu-  «.  n,  g.s. 
tor  and  devisee  of  his  father,  John  Baylor^  sen.,  as  administrator 
of  his  mother,  and  as  executor  of  his  brother,  George  Baylor; 
but  which  were  much  disputed  by  him  in  his  life*time.    Suits  in 
Chancery  to  recover  them  had  been  brought,  and  by  his  death 
had  abated. 

The  object  of  Dangerjield  in  making  the  purchase  was 'to 
set  off  those  claims  against  his  own  debt  then  in  suit :  and,  in  his  , 
bill,  he  alleged  that  the  claims  of  Mrs.  Nicholson  were  debts  of 
atit  Jirst  dignity  against  the  estate  of  the  said  John  Baylor y]\xvi. 
a  part  thereof,  viz.  a  legacy  of  300/.,  being  charged  on  the  estate 
real  and  personal  devised  to  him  by  John  Baylor^  sen.;  and  the 
residue  (as  was  alleged)  due  from  him  as  administrator  of  his 
moth  cr,  and  executor  of  his  brother  George. 

Rootes,  the  administrator  with  the  will  annexed  of  John 
Baylor^ jnn.  having  filed  his  answer,  denying  the  plaintiff's  equity, 
and  insisting  that  the  money  due  on  the  bond  from  Dangerjield 
ought  not  to  be  thus  intercepted,  since  he  might  thereby  be  com- 
pelled to  commit  a  devastavit;  the  Chancellor  dissolved  the  injunc- 
tion ;  being  of  opinion  that  **  it  was  settled  in  the  case  of  Alexander 
V.  Morris  and  others^  3  Catl^  105.  to  be  improper  for  a  debtof ,  after 
suit  brought,  to  trump  up  claims  against  his  creditors,  in  order 
to  discount  them;  especially,  when  purchased  at  an  under  rate; 
and  that,  if  the  principle  was  correct  in  that  case,  as  between 
those  parties,  it  should  be  applied  with  increased  force  in  this 
case ;  since  it  might  have  the  effect  of  subjecting  the  adminbtra* 
tor  to  acts,  which,  but  for  that,  he  might  avoid."  , 

Upon  a  petition  for  an  appeal,  it  was  granted  by  Judge  Roakx,' 
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for  the  following  reasons  assigned  by  him  in  his  writtea  maa- 
date,  addressed  to  the  Clerk  of  the  Court  of  Cfetocery :  "  I 
am  far  from  being  prepared  to  say  that  the  ground  taken  by  the 
Chancellor,  in  dissolving  this  injunction,  is  erroneous:  yet  I 
think  the  case  deserves  deliberate  consideration ;  and,  on  that 
ground^  I  am  of  opinion  to  allow  the  appeal ;  especially,  as  the  act 
of  Assembly  has  provided  for  a  prompt  decision  in  such  cases* 
The  case  of  Alexander  v.  Morris^  3  CW/,  105.  has  indeed  a  ge- 
neral dictum^  seeming  to  reprobate  discounts,  ^  trumped  up,' 
after  the  suit  has  been  brought ;  but  that  ^ase  may  have  turned 
upon  the  extreme  (not  to  say  fraudulent)  circumstances,  under 
which  the  discounts  in  question  were  acquired ;  and  it  is  the  best 
and  satest  rule  of  interpretation  to  test  a  case  by  the  actual  cir- 
cumstances of  it.  On  the  other  hand,  it  is  held  in  the  case  of 
Hudson  V.  Johnson^  l  Wash.  10.  '  that  it  has  been  always  the 
practice,  and  very  properly,  to  allow  discounts  up  to  the  time  of 
trials  but  so  as  not  to  destroy  the  plaintiff^s  action^  and  entitle 
the  defendant  to  costs.^  1  here  can  be  np  substantial  difierence 
between  acquiring  the  bond  of  an  obligor  (after  a  suit  has  been 
brought  by  him)  by  ^^fair  assignment  for  valuable  consideration, 
(our  act  having  legalized  such  acquisitions,)  and  acquiring  his 
boiulf  subsequently,  for  money  lent  him^  which  would  undoubtedly 
be  received  as  a  discount,  I  presume,  under  this  last  decision,  with 
the  aforesaid  restriction,  that  the  whole  sum  in  su^t  is  not  to  be 
thereby  extinguished,  and  the  plaintiff  subjected  to  costs.  The 
decision  in  this  case  does  not  even  allow  the  complainant  the 
benefit  of  the  proffered  discount,  (if  substantiated,)  and  within 
the  limits  of  the  restriction  aforesaid :  and  any  construction  upon 
this  point,  as  at  law,  would  seem  to  hold  d  fortiori  in  equity; 
keeping,  nevertheless,  a  steady  eye  upon  the  real  justice  of  the 
case.  If,  under  the  English  statutes  upon  this  subject,  it  was 
once  held  that  debts  subsequently  acquired  might  be  set  off; 
(see  Douglases  Reports^  1 1:2.  Reynolds  v.  Beerling^  in  znotei)  and 
it  has  only  been  recently  decided  otherwise  in  the  case  of  Evans 
V.  Prosser^  (^Douglas^s  Additions^  p.  10.)  whereby  it  a[^>ean 
to  have  been  a  vexed  question  in  that  country ;  it  at  least  de- 
serves consideration  whether  the  ybrm^r  principle  is  not  the  law 
in  Virginia,  under  the  more  latttudinous  words  of  our  act  on  the 
subject*  Those  words  are,  *  that  the  defendant  shall  have  li- 
berty on  the  trial  to  make  all  the  discount  he  can  against  the, 
debt,  and,  on  proof  the  same  shall  be  allowed  him  in  Courts' 
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**  On  the  ground  of  the  doubts  enteruined  in  this  case,  I  am  of  Octobkb, 
opinion  to  allow  the  appeal;  the  complainant  first  giving  bond  and 
security  in  the  amount  of  double  the  debt  and  interest  recovered 
against  him  by  the  judgment  which  was  enjoined. 

'^  Spencer  Roane/'       — -— — — 

£i  thh  Caurtj  9,  number  of  points  were  made  in  argument, 
by  BottSy  for  the  appellant,  and  CaU  and  Wickham^  for  the 
appellee  I  but,  as  the  decision  here  turned  on  a  single  point, 
and  the  doctrine  upon  it  (with  the  principal  authorities  rela- 
ting to  it)  is  sufficiently  expressed  in  the  following  opinions  of 
die  Judges,  the  arguments  of  counsel  may  with  propriety  be 
pretermitted. 

Saturday y  December  U  The  Judges  pronounced  their  opi- 
aions. 

Judge  Tucker,  after  stating  ^e  case,  proceeded  as  follows : 
In  the  case  of  White^  Whittle  &?  Co.  v.  Bannister's  Ex*rsJ[a)  (a)  i   Wath 
this  Court  appear^  to  me  to  have  laid  down  the  same   doctrine 
with  that  expressed  in  Alexander  v.  Morris^  and  to  have  gone  the 
full  length  of  the  Chancellor's  reasons  for  the  dissolution  of  this 
injunction*    The  case  of  Browr^s  Adnfx  v.  Garland^(J>)  (though  an  (&}  i  Wa9?u 
action  at  /tzu;,)  contains,  I  apprehend,  a  direct  applicatio^-ci*  the  ^^' 
same  principles*     These  authorities,  I  conceive,  fully  support  the 
opinion  of  the  Chancellor;  and  I  will  add  the  strong  and  pertinent 
observation  of  Mr.  Wickham  in  his  argument,  that  if  set-offs  of 
this  kind  were  encouraged  by  the  countenance  and  sanction  of  this 
Court,  a  debtor  by  bond,  or  other  liquidated  demand,  who  was 
unable  or  unwilling  to  pay  his  debt,  when  judgment  was  recover-  ' 

ed  against  him,  would  be  sure  to  look  out  for  the  most  complica^ 
ted  and  perplexed  claim  that  he  could  hear  of  against  his  credit* 
or,  as  that  would  ensure  him  a  respite  often  or  twenty  years  be* 
fore  the  claim  could  be  properly  liquidated*  The  only  question 
before  the  Court  being  upon  the  propriety  of  dissolving  the  in* 
junction,  I  atn  of  c^inion  the  Chancellor's  decree  ought  to  be  af- 
firmed* 

I  desire  to  be  understood  as  giving  no  opinion  whatever  upon 
any  other  point  in  the  cause* 

Judge  Roane  concurred  in  dissolving  the  injunction* 
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Judge  Fleming.     Thk  case  seems  to  rest  upon  the  tiiif^ 

point,  whether  the  jippellant  has  a  right  to  produce  the  une9ta^ 

blished  claim  (however  just^pf  Nicholson^  purchased  up,  fen*  what 

consideration  does  not  appear,  as  a  set-oflF  against  his  own  bondp 

"*   long  after  a  suit  had  been  instituted  on  it  f 

There  are  several  decisions  of  this  Court  which  seem  ex[Hxss- 
ly  against  the  principle.  As  WhitCy  Whittk  &f  Co*  v*  Bannutcr^s 
Ex'rM  and  others.  In  diat  case  the  Court  would  not  allow  a 
judgment  against  the  executors,  assigned  to  the  appellants  as  a  set- 
off  against  rent  due  to  the  estate  of  their  testator;  because,  swd 
the  Court,  ^^  if  creditors,  purchasing  from  the  executors,  or  as  ia 
that  case,  renting  an  estate  from  them,  should  be  permitted  to 
bring  forth  their  claims  against  the  testator,  in  discouni,  they 
might  thereby  not  only  gain  an  advaauge  over  other  crcdiiors, 
but  the  executors  might  be  involved  in  (he  trouble  of  accouuting 
for  the  assets  on  every  purchase ;  and  in  case  of  mistakes,  might 
subject  themselves  to  a  devastavit.  The  objection  has  additionid 
weight  where  the  plaintiffs  purchased  up  the  d«bt  lor  the  purpose 
of  a  discount*"  If,  in  that  case,  then,  ^judgment  against  the  ex« 
•cutors  was  not  admitted  as  a  set-off,  a  fortiori^  shall  an  uneste^ 
Uieheddsam  (however  just  it  may  ultimately  prove  to  be)  be  dis- 
aJlowed.  The  cases  of  Brown^s  Adm*x  v.  Garland  and  others^ 
(1  Wash.  221.)  and  Alexander  v.  Morris^  (3  Call^  105.)  go  to  estsi* 
blish  the  same  principle. 

.  The  only  case  I  have  been  able  to  find  which  seems  to  have  a 
contrary  tendency,  is  that  of  Hudson  v.  Johnson;  (l  Wash.  10.) 
but,  when  examined,  it  appears  very  different  from  the  case  before 
us.  There  the  defendant,  on  the  trial  of  the  issue  of  payment^ 
produced  a  receipt  from  the  attorney  who  prosecuted  the  suit,  da- 
ted after  its  commencement,  which  receipt  was  allowed  as  a  dis- 
count ;  the  defendant  having  proved,  that  on  application  to  the 
plaintiff  to  know  where  his  bond  was,  he  replied  that  it  was  in 
^  possession  of  Lewis^  his  attorney^  but  the  receipt  having  been 
given  subsequent  to  the  suit,  the  Court  adjudged  to  the  plaintiff 
his  costs. 

I  am  of  opinion  that  there  is  no  error  in  the  decree  before  us^ 
dissolving  the  injunction* 

Decree  unanimously  affirmed* 

BSD  OF  OCTOBER  TERM. 
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(April  Term,  1810,  continued  from  p.  338.)* 

Mayo  against  Giles's  Administrator.  Jt^^j. 

IN  the  month  of  May^  1793,  yohn  Mayo  obtained  an  injunc*  i.AUl»oiigb 
tion  from  the  County  Court  of  Henrico^  to  stay  proceedings  on  a  bond,  with, 
a  judgment  rendered  against  him  in  favour  of  Kncnvks  GileSy  as-  tice^  takes  it 
signee  of  Fortunatus  Sydnor;  setting  forth  in  his  bill,  that  in  the  JU^'^tq^ii^  S 
year  — ^  a  ceruin  Francis  Gaddii.  then  of  the  city  of  Richmond^  the     obhgor. 

*^  ,  yet  sQch  equi- 

had  an  account  against  the  complainant  for  blacksmith^s  work ;  ty  most  be 
that  he  the  complainant  was  told  at  several  times  by  Fortunatus  ^JjSt%  es- 
Sydnor  that  Gaddy  was  indebted  to  him,  and  had  instructed  him  to  j|{Sif;***LforJ 
apply  to  the  complainant  for  payment  j  that,  not  suspecting  any  >i  •*»»'>  •ff««^ 
fraud,  he  gave  his  bond  to  him  the  said  Sydnor  for  84/.  7s.  11^.,  loithtut  n*- 
being  the  sum  then  supposed  due  from  the  complainant  to  the  ^^ly,  if^Se 
said  Gaddy^  without  making  any  deduction  on  account  of  an  ?Je^]i,if^ 
engagement  of  his  to  a  certain  John  Swann  for  the  payment  menu  prSmue 
of  a  sum  of  money  due  from  Gaddy  to  Swann^  the  amount  of  jiui  amwm 
which  was  then  uncertain,  and  also  the/  value  of  eleven  muskets  ^l  J^^  ^ 
vrhich  had  been  delivered  by  the  complainant  to  the  said  Gaddy  '^g^*^- 
to  clean,  and  had  never  been  returned ;  the  aggregate  amount  of  .'^Seeaiso^om 
which  said  two  articles  was  to  be  deducted  from  the  said  bond,  aJignmeDts, 
when  the  precise  sum  could  be  ascertained.  In  support  of  ^^Sa^  i^c' 
this  allegation,  a  written  agreement  by  the  said  Sydnor ^  bearing  *  ''"f*  ^^^ 
even  date  with  the  bond,  was  exhibited.  Hmockj  IM> 

'  The  bill  further  stated  that  Sydnor^  soon  after,  assigned  the 
bond  to  Giks;  that,  ^^at  the  time  of  making  the  said  assignment y 
the  said  Giles  knew  the  circumstances  under  which  the  said  bond 
was  granted}*^  that  Gaddy  refused  to  grant  the  complainant  an 
acquittance,  (alleging  that  he  had  never  authorized  Sydnor  to  re- 
ceive the  debt,)^  and  forbade  him  to  pay  ally  part  of  the  said 
bond ;  that,  nevertheless,  Giks  the  assignee  had  brought  suit,  and 
recovered  a  judgment  at  law. 

To  this  bill  Sydnor  and  Giles  were  both  made  defendants,  but 
no  process  appears  to  have  issued  against  the  former^  and  n# 
answer  by  him  wasjiled.     The  latter  by  his  answer  declared  him- 

*  The  saeceeding  nine  eaiet  of  April  Term,  by  a  mistake  of  the  printer,  were 
not  inserted  in  their  proper  place;  but  at  the  reader  will  find  them  by  the  index  as 
easily  as  if  thia  aoddent  had  aot  happened,  it  ii  hoped  that  no  iooonvenienoe  will 
result. 
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^mo^'     self  a  hcna  fide  purchaser  of  the  bondt  for  a  valuable  cootideRi- 

y^'^rs^    tioo,  ^  expreaabf  denying  that^  at  the  time  the  Maid  bond  was  as^ 

Mayo       signed  to  him^  or  at  any  time  before^  he  knew  of  any  dispute  or 

0\\n\K^xA'v' fraud  being  practised  bi^  which  the  compiainant  was  induced  or 

"■""•*■"•  drawn  in  to  execute  the  said bond.^     He  .contended,  therciore, 

that,  having  the  kgal  right   to  the  debt,  and  eqital  equity   with 

the  complainant  a  court  of  equi^  ought  not  to, deprive   him  of 

the  benefit  of  his  judgment  at  law. 

The  testimony  in  support  of  the  bill  consisted,  !•  Of  Sydnor^s 
written  agreement  dated  the  8th  of  October ^  1790,  in  the  following 
words:  ^^  Having  thi3  day  receive^  Colonel  John  Mayors  bond, 
•  on  account  of  Francis  Gaddy^  for  84/.  7s*  \\d.  and  there  being 
some  doubts  with  Mr*  Mayo  whether  he  owes  Mr.  Gaddy  that 
sum  or  not,  I  therefore  hereby  oblige  myscV^  provided  Mr.  Mayo^ 
in  one  month  after  this  date^  should  produce  proper  vouchers  to 
satisfy  me  that  he  has  and  is  obUged  to  pay  John  Swarm  \ZL 
iSs.  on  account  of  Mr.  Gaddy y  independent  to  an  order  drawn 
in  favour  of  John  Swann  on  Mr.  Mayo  by  Mr.  Gaddy ^  and 
provided  Mr.  Gaddy  should  not  within  one  month  after  date  pro^ 
duceto  Mr.  Mayo  eleven  muskets  which  were  delivered  him  Co 
clean,  that  the  price  of  the  said  muskets  and  the  iSLlSs.  shall  be 
fixed  to  the  credit  of  this  bond  executed  by  Mr.  Mayo  agreeable 
to  the  award  of  Mr.  John  Hicks^  WilUam  Booker^  Wiiliaai 
Foushecy  and  Joseph  Higbee.  Wimess,  my  hand,  F>  Sydnor^ 
2.  A  letter  from  Sydnor^  dated  the  9th  of  Marchy  1 791,  mentioning 
that  necessity  had  compelled  him  to  pass  the  bond  to  Giles;  which 
he  hoped  the  complainant  would  not  be  displeased  at;  that  Gilee 
had  promised,  ^^  if  the  complainant  would  fix  him  upon  a  certain- 
ty of  receiving  one  half  the  money  in  a  short  time,  he  would 
wait  nine,  or  perhaps  twelve  months  for  the  balance;"  that 
should  the  complainant,  on  making  particular  inquiry,  find  the 
bond  was  given  for  rather  too  large  a  sum,  the  strictest  honour 
should  guide  him  (jSydnor)  to  fix  the  overplus  in  his  hands  to  dis- 
charge it,  as  he  conceived  it  not  worth  while  to  alter  the  bond  for 
so  small  a  sum,  as  perhaps  the  complainant  could  rely  on  hb 
punctuality;  and  that  he  ^^  hoped  he  would  accommodate  the  mat' 
ter  as  above  proposed."  3.  A  deposition  of  a  certain  Samuel 
yonesy  proving  a  verbal  declaration  by  Sydnor^  ^^  diat  he  had 
long  been  at  a  loss  what  to  do  respecting  a  bond  he  had  obtained 
of  Colonel  MayOy  and  passed  to  Knowles  Gilesy  who  had  then 
sued  on  said  bond,  which  would  probably  be  carried  to  a   Court 
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of  Chancery,  where  he  the  said  Sydnor  might  be  placed  in  a     April, 
disagreeable    predicament,  as   Gaddy  had  cancelled    the   bar-    >^r->rsmf 
gain  by^which  he  obtauned  the  bond;"  that  he  had  previously  con-  ^    MAyo 
iracted  with  Gaddy  for  the  sale  of  part  of  a  lot   in  the  City  of  Giici'sAdmV. 
Richmond^  and  that  by  selling  the  same  ground  to  the  said  Jones^  ^— — 
he  should  ^Mestroy  the  foundation  of  his  claim  against  GoiA^, 
which  had  been  his  justification  in  the  receipt  of  said  bond ;  but,  as 
be  should  never  be  able  to  get  any  thing  out  of  Gaddy ^  he  had 
determined  to  sell,  and   execute  a  deed  for,   the   ground,  to 
Jones;  which  he  proceeded  to  do.'' 

On  the  other  side,  the  deposition  of  Alexander  King  proved 
a  promise  by  MayO'i  (when  applied  to,  by  the  deponent,  on  behalf 
of  Gtks^  for  payment;  of  the  bond,)  that  he  would  pay  ^^  the 
amount  of  the  bond  to  Giles.**  The  judgment  at  law  was  6y  con* 
fession;  and,  ^  by  consent  of  the  parties,  fourteen  days  were  al* 
lowed  the  complainant  to  file  his  bill  of  injtmction  in  the  Clerk's 
office.*' 

In  August y  1793,  a  motion  to  dissolve  the  injtmction  was  over* 
ruled;  and  in  November^  1796,  Giles  having  died,  the  suit  was 
fevived  against  his  administrator.  May  8th,  1800,  the  cause 
«ime  on,  by  consent  of  parties^  to  be  heard  in  chief,  when  the  in* 
junction  was  dissolved,  and  the  biU  dismissed  with  costs.  On 
an  appeal  to  the  Superior  Court  of  Chancery,  this  decree  was 
affirmed  by  the  late  Chancellor,  Wythe;  and  thereupon  Mayo 
appealed  to  this  Court. 

April  Slst,  1810.    The  Judges  delivered  their  opinions. 

Judge  Tucker,  (after  stating  the  case.)  The  original  agree- 
ment between  Mayo  and  Sydnor^  referred  to  in  the  bill,  whereby 
it  was  supulated  that,  if  Gaddy  did  not  within  one  month  pro- 
duce the  eleven  muskets  delivered  him  to  clean,  that  Mayo  should 
bave  credit  for  their  value,  is  an  admission  on  the  part  of  Syd* 
nor  that  Mayo  should  not  be  driveii  to  his  action  to  obtain  com* 
pensation  for  them,  if  not  delivered,  but  that  the  value  thereof 
should  be  admitted  as  an  equitable  discount,  or  set-off  against  the 
bond.  I  call  it  an  equitable  discount,  because  I  do  not  know  in 
what  manner  he  could  have  had  the  benefit  of  it  at  law;  the 
value  of  the  muskets  not  being  ascertained  in  the  agreement. 
And  indeed,  the  parties  seem  to  have  admitted  this,  the  one 
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April,      by  confessing  a  judgment  on  the  bond,  and  the  other  by  csMseBt- 

\,^^>r^s^    i*^S  ^'^^  ^^  former  should  be  allowed  fourteen  days  to    file   hk 

Mayo        bill  of  injunction  in  the  Clerk^s  office.       But,  were  it  not  so,  the 

ailct'^Adrn'r  circumstances  of  fraud  and  imposition,  charged  in  the  bill,  in  my 

*— —  opinion,   are  amply  sufficient  to  give  jurisdiction  to  the  Court  of 

Chancery,  in  this  case :  nor  could  a  demurrer,  for  want  of  equi^, 

hold. 

As  to  the  merits.  In  the  case  of  Norton  v.  Rose^  (1  Wash.  233.) 
it  was  the  unanimous  opinion  of  the  Court,  (in  the  absence  of 
Judge  Pendleton  and  Judge  Fleming,)  that  an  assignee  of  ft 
bond  or  obligation  takes  the  same  subject  to  all  the  equity 
of  the  obligor  J  and  this,  as  I  understand  the  Judges,  whether  the 
assignee  at  the  time,  of  the  assignment  have  notice  of  such  eqiu- 
ty,  or  not.  The  question  appears  to  have  been  fully  discussed 
both  by  the  bar,  and  by,the  bench,  and  therefore  ought  not  now  to  be 
disturbed.  But  I  am  so  far  from  feeling  a  disposition  to  do  80« 
that  1  accord  entirely  with  the  opinions  thus  delivered.  The 
only  question,  then,  is,  has  the  appellant  brought  his  xase  within 
the  rule  as  there  laid  down?  From  the  agreement,  as  before 
stated,  and  a  letter  of  March  9,  1791,  from  Sydnor  to  Mdyo^  and 
the  deposition  of  Samuel  Jones^  I  aih  very  much  disposed  to 
believe  that  Mr.  Mayo  was  probably  entitled  to  the  relief  he  seeks* 
But  the  whole,  taken  together,  does  not  in  my  opinion  support 
the  allegations  of  his  bill.  Why  no  process  was  ever  issued 
against  Sydnor^  to  compel  him  to  answer  the  charges  against 
him;  or  why  Gaddy  was  neither  made  a  party,  nor  a  witness  in 
the  causes,  it  is  impossible  for  this  Court  to  discover.  While  I 
feel  from  the  evidence  before  me  a  strong  suspicion  that  other 
and  better  evidence  might  have  been  adduced,  in  support  of  the 
bill,  I  am  constrained  to  say  that  the  appellant  has  not  proved  his 
case,  as  alleged  in  the  bill,  or  as  it  appears  probable  from  some 
parts  of  Samuel  Joneses  deposition.  I  therefore  think  the  decree 
must  be  affirmed.  But  I  conceive  it  ought  to  be,  without  pre* 
judice  to  any  future  bill  against  Sydnor  which  he  may  be  advised 
tobringfor  relief  on  this  subject.  It  would  indeed  be  my  wish 
only  to  affirm  so  much  of  the  decree  as  dissolves  the  injunction, 
and  allows  the  appellee  to  take  the  benefit  of  his  judgment  at  law, 
and  remand  the  cause  for  further  proceedings,  if  the  plaintiff . 
should  be  so  advised.  But  I  doubt  the  power  of  this  Court  to 
make  such  a  decree  where  the  cause,   with  all  its  imperfections, 
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ton  the  part  of  the  plaintiflF,  upon  its  head,  after  being  in  Court 
fuU  seven  years,  was  brought  on  by  consent  of  parties,  to  be  heard 
in  chief  upon  the  bill,  answer,  exhibits  and  depositions,  in  this        ^^J^ 

record*  Giles's  Adm'r. 

In  the  opinion  I  have  given  I  mean  not,  in  the  most  distant  " 

manner,  to  disturb  or  weaken  the  principles  established  in  the 
case  of  Norton  v.  Rose^  in  which   I  most  heartily  concur. 

Judge  Roane  concurred  in  affirming  the  decree. 

Judge  Flemikg  was  of  the  same  opinion;  observing,  that, 
whatever  equity  Mayo  might  have  against  Sydnor^  he  had  none 
against  Giles^  who  was  a  fair  purchaser  of  the  bond,  and  Jo  whom 
Mayo  had  made  a  promise  of  payment. 

Decree  unanimously  affirmed. 


Wyatt  against  Sadler's  Heirs.  ^^'^^  -^^P^^^ 

ON  the  trial  of  an  action  of  ejectment,  in  the  District  Court  t.  Inoonstra- 
^f  King  and  ^een,  (on  behalf  of  yohn  Den^  lessee  of  Richard  «^iTai  rule 
Wyatt^  against  the  widow  and  heirs  of  John  Sadler^  deceased,)  Uke^^l^ 
the  lessor  of  the  plaintiff  proved  that  he  was  the  eldest  son  of  /?i-  f^^^^^^l^J^ 
thard  Wyatt ^  who  died  in  the  year  1768,  seised  in  fee  of  the  wiU  taken  to- 
land  in  the  declaration  mentioned ;  that,  being  so  seised,  the  ^t  n^i^'\j 
said  Richard  Wyatt,  the  elder,  had  made  and  published  his  kst  S2u?*of  t^" 
will;  in  which  were  the  following  clauses,  after  the  usual  pre- P**^*"*****^ 
amble ;  viz.  ^  and,  as  to  what  worldly  goods  it  hath  pleased  God  if  such  intcn- 
to  give  me,  I  leave  and  bequeath  as  folio weth:  Item,  my  willow  not  crei^ 
and  desire  is,  that  my  beloved  wife  Elizabeth  Wyatt^  shaU  have  g^J  ^^J 
and  enjoy  all  my  land  during  her  natural  life.  Iteiji,  after  the  '**»)  ^*  «**- 
decease  of  my  wife,  I  give  and  bequeath   to  my  sous  Richard  ^  v^^^^  tm  it 

byUie  Courts. 

&  A  testator  (who  died  in  the  year  176S)  expressed  himself,  In  the  introdactory  ptK  of  his  will 
thus:  <*  and  as  to  vhat  loorldly  gootU  it  hath  pleasei)  GtMl  to  eive  roe,  I  leave  and  bequeath  as  fol- 
loweth."  In  the  next  clause,  lie  "  ikills  and  debires  that  his  wife  should  enjoy  aH  his  land  during  her 
Ufe,  and  afler  her  decease  gkvea  and  bequeaths  to  his  two  sons,  €Ul  hU  lanoy  to  be  eqoallj  divided 
between  them  ;  his  ttili,  likewise,  to  be  between  them,  to  distil  for  their  own  use,  and  after,  to 
his  eldest  son.*'     A  fcc-simple  estate  iti  his  iLare  of  the  land  passed  to  the  roangerson. 

Vol..  I.  1        .3  Y 
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Afail,     gnd  William  JVyatt^  all  my  land^  to  be  equally  diTided  between 
^^pv-^   them,  Dragon  Sxvamp  and  all^   my  stiU,  likewise,  to  be  be- 
Vrytu       tween  them,  to  distil  for  them  for  their  owa  use,  and  ajicr^ 
SAdiei^iheira.  to  my  SOU  Richard.    Item,  my  will  and  desire  is,  that  my  lot  at 
-  West  Point  shall  be  sold,  and  Mr.  Stephen  Bingham,  to  have  the 

refusal  of  it.^  There  were  other  bequests  of  personal  estate,  &c« 
The  lessor  of  the  plaintiff  farther  proved  that  William  WyaU^ 
the  youpger  son  of  said  testator,  departed  thb  Ufe  a  year  or 
two  before  the  institution  of  this  ejectment;  that  the  widow  was 
ako  dead  at  the  lime  of  bringing  the  ssdd  ejectment ;  and  the  de* 
fendants,  claiming  under  the  said  William  Wyatt  the  land  in  the 
declaration  mentioned,  which  had  been  allotted  to  him  on  par^ 
tition  made  between  Richard  and  him,  moved  the  Court  to  in- 
struct the  Jury  that,  under  the  said  will,  a  fee  passed  to  William^ 
on  the  death  of  the  widow,  in  that  part  of  the  land  devised  to 
tum;  which  the  Court  accordingly  did;  to  which  opinion  of  the 
Court  the  plaintiff  filed  a  bill  of  exceptions.  Verdict  and  judg^ 
ment  for  the  appellants;  and  appeal. 

Wtckhamy  for  the  appellant.  The  abstract  question  submitted 
by  this  record  is,  whether  a  fee  passed  to  William  Wyatt  under 
a  will,  in  which  there  are  no  words  of  perpetuity,  and  no  resi- 
duary clause.  This  depends  upon  authority;  and  certainly,  ac- 
cording to  the  old  adjudications,  the  remainder  to  Richard  and 
William  was  for  life  only;  the  reversion  in  fee  vesting  in  i?f. 
thard^  as  heir  at  law.  None  of  the  modem  precedents  have 
gone  so  far  as  to  make  a  devise  like  this  carry  ^ifeem  In 
{d)  1  Cati^  Davies  v.  Miller^(a)  the  word  estate  was  transposed  from  different 
parts  of  the  will,  and  coupled  with  the  devise,  so  as  to  give  a 
fee:  but  here  the  word  ^^ estate^  is  not  used;  but  ^^ goods^*  only. 

Warden^  contra,  relied  on  Daoies  v.  Miller  as  an  authority  in 
point.  The  words  "  as  to  what  worldly  goods^'^  &c.  coupled 
with  the  clause  immediately  ensuing,  in  "mYA^  lands  are  de- 
vised, evidently  shew  that  the  testator  meant  the  sapae  thing 
as  if  he  had  said  ^^all  my  estate.^  From  the  whole  will,  it  is 
clear,  that  he  did  not  intend  to  die  intestate  as  to  any  part  of 
his  property. 

Wirt^  on  the  same  side,  quoted  8  Fin^,  208.  pi.  23.     1  SwizL" 


t87. 
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*Bmr,  368.  PotvelPs  note.    Judge  Pendleton,  in  delivering  the     ^^'g^'^' 
opidion  of  the  Court,  in  Ketinon  v.  it-Robert^ia)  says,  "  that  the  s.^-v>^^ 
intention  of  the  testator  is  to  give  the  rule  of  construction,  is      Wyatt 
deckired  by  all  the  fudges  both  ancient  and  modern.     He  after-  Sadler's  heirs. 
wards  quotes  Lord  Mansfeld*s  observation  in  the  case  of  Mudge         '-h^- 
V.  Blighty  {Cowp.  Rep.  352.)  "  that  he  verily  believed  that  every  1S2, 103.      ' 
case  determined  upon  the  rule  of  law,   directing  an  estate  for 
life,  if  there  be  no  limitation,  defeats  the  intention  of  the  testa* 
tor."     It  is  surprising  that,  impressed  with  this  conviction,  his 
Lordship  did  not  at  once  change  the  last-mentioned  rule,  as 
**  rigid  and  unjust,''  and  conflicting  with  the  "  true  rule  buih  upon 
intention  -^  instead  of  which  he  caught  hold  of  little  words,  such 
as  **  estate*^  and  the  like,  which  word  *'  estate'*^  is  said  by  Judge 
Pendleton  to  have  been  ^  pressed^  into  the  service.     In  1 
Roll.  Abr.  834-  \.  30.  the  words   ** my  whole  entate^^  in  3  P. 
Wm8.   295.  (Tanner  v.  Wiae^)  and   3  Ca//,  306.    {Watson   v. 
Powell^)  **  all  my  temporal  estate^^  in  2  Vern.  690.  (Beachcroft 
V.  Beachcroji,)  Lutw.  36.   136.    Cas.  temp.  Talb.  160.  *^  alt  my 
worldly  estate^^'  and  in   1  Call,   127.  {Davies  v.  Miller,)   *^my 
estate^^  were  deemed  sufficient  for  the  purpose. 

It  is  contended  by  Mr.  Wickham,  that  the  cabalistic  word 
*^r«to/^"  is  all-important  and  indispensable:  but  in  7  Bro.  Pari. 
Cas.  467.  (jfacison  v.  Hogon^  the  words  "  as  to  my  worldly 
substance^^  in  the  preamble^  and  ^^all  the  remainder  and  re- 
sidue of  all  the  effects  J  both  real  and  personal,  which  I  shall' 
die  possessed  of,"  in  the  residuary  clause^  and,  in  1  Bro.  Ch. 
Cas.  437.  {Huxlop  v.  Brooman,)  *'*' all  I  am  worth^"*  were  seve- 
rally determined  to  pass  a  fee.  In  the  present  case,  the  testator 
was  unlearned  in  law,  as  appears  from  his  using  the  terms 
^^  give^  and  "  bequeatfC*  (which  are  appropriate  to  personal  tstSLte) 
in  disposing  of  his  lands.  His  will  should,  therefore,  be  the  more 
liberally  expounded. 

It  has  been  decided  that  when  personal  estate  and  real  are 
given  in  the  same  clause,  the  real  shall  pass  as  absolutely  as  the 
personaUb")    The  relation,  too,  in  which  the  testator  stood  to  W  s    Owr- 

^.  _.  J     ,  .     .  .  -    ,  ^  1881.  Jiote  ▼. 

the  parties,  and  the  existmg  circumstances  of  the  case,  ought  to  ma* 

affect  the  construction,  (c)     The  wife  in  tHis  case  may  have  ^^^  g  pjrms. 

been  young;  and  a  remainder  for  life  only^  could  have  been  of  i^',^^'^/ 

little  value  to  the  sons.  ^b.m.Pcai 

▼.  Powell, 
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^xli^*  W7ciA/i;»,  in  reply,  admitted  the  testator  meant  to  give  a  fiec- 

\^^>r^^    Indeed,  he  would  go  farther,  and  admit  that,  since  the  first 

Wyatt      setdement  of  Virginia  to  this  day,  whenever  a  man  gave  land, 

Sadler's  hein.  ^e  meant  to  pass  the  whole  estate.  There  is,  in  reason^  no  dis* 
"^•~""'—  tinction  between  a  gift  of  land  and  a  gift  of  a  horse.  Yet 
the  law  requires  a  different  mode  of  transfer,  and  the  testator's 
intention  must  give  way  to  the  law :  this  is  a  subject  of  positive 
institution.  Thus,  if  a  man  make  a  nuncupative  will,  and  give 
personal  estate  and  land^  the  land  will  not  pass.  We  are  only  to 
inquire,  then,  whether  it  had  become  a  rule  of  property^  before 

^^de  ^59  *^  *^'  of  ir85,(<ij  that,  if  a  testator  did  not  use  words  of  pcr- 

••  18. 17^5,  0.  petuity,a  fee  would  not  pass.  If  so,  the  rule  ought  to  be  abided 
by  I  however  unreasonable  it  may  appear;  for  to  depart  from  it 
would  be  as  contrary  to  policy  as  to  slaw;  since  the  tides  to  many 
estates  in  this  country  would  be  shaken  by  such  a  decision  as  is 
now  contended  for. 

The  later  authorities  have  gone  so  far  as  to  determine  that 
the  word  **  estate^'*  or  words  equivalent  thereto,  such  as  ^^  all  I 
am  xvorth^'*  and  the  like^  may  carry  a  fee.  The  word  "  estate" 
has  a  very  extensive  meaning,  as  conveying  the  whole  interest 
of  the  testator;  and  words  of  the  same  import  have  been  per- 
mitted to  have  the  same  effect. 

Thus  &r  the  decisions  have  gone,  and  no  farther.  The  words 
^^  worldly  goods'^'*  are  only  descriptive  of  the  kind  of  property^ 
not  of  the  quantity  of  interest ;  and  such  words  have  never  been 
allowed  to  carry  a  fee.  In  Jackson  v.  Hogan,  7  Bro.  ParL  Cos. 
467.  the  word  **  effects^^  being  in  a  residuary  clause,  and  cou- 
pled with  other  strong  expressions,  such  as  "  all  the  remainder 
and  residue^  and  ^^  real  and  personal^'*  were  supposed  to  relate 
to  the  totality  of  estate.  But  this  will  not  warrant  the  position 
that  '*  ejects^'*  or  "  goods^'*  in  an  introductory  clause^  can  be 
connected  with  a  devising  clause  so  as  to  enlarge  a  Uf^estete^  in 
Ian  s  into  a  fee^imple. 
•   .  Mr.  Wirt^s  observation  that,  when  personal  and  real  estate 

,^  V  '  are  given  in  the  same  clause,  the  real  shall  pass  as  absolutely 
as  the  personal^  does  not  apply  in  his  favour;  for  the  only  bequest 
of  personal  property  which  has  any  connection  with  the  devise 

'  of  the  lands  in  this  case,  is  that  relative  to  the  still,-  a  share 

in  which  is  given  to  William  for  life  only. 
1 
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Wirt.    The  testator's  disposal  of  the  still  certainly  furnishes     ^^^^l^* 
a  strong  argument  to  prove  that  he   supposed  ,that  he   had   >^rv^N^/ 
used  words  sufficiently  strong  to  give  an  ^absolute  estate  in  his       Wyau 
lands;   for  recollecting  that  &vourite  object  {the  still)  was  i;i- Sadler's  beips. 
capable  of  partition^  he  gives  it  to  his  eldest  son,  after  the  dead!  ' 

of  William;  which  shews  that  had  he  intended  his  lands  to  go 
to  the  same  son,  he  would  have  said  so. 

May  9,  1810.     The  Judges  delivered  their  opinions. 

Judge  Tucker,  (after  stating  the  case.)  Mr.  Wickhemi^  for 
the  appellant,  admitted  that  it  was  the  probabky  and  even  apparent 
intention  of  the  testator  to  give  his  two  sons  an  equality  of 
estate  as  well  as  an  equal  quantity  in  his  lands:  but  contended 
that  no  estate  in  fee-simple  could  pass,  even  by  a  will,  without 
words  of  inheritance,  or  of  perpetuity,  or  such  expressions  a& 
were  descriptive  of  the  testator's  whole  estate  in  the  lands.  Mr. 
Wirt^  on  the  other  hand,  insisted,  that,  where  no  particular  estate 
is  limited  by  the  words  of  the  will,  the  testator's  intention  shall 
prevail.  The  case  was  very  ably  argued  on  both  sides,  and  I 
felt  myself  much  obliged  td  the  counsel  for  their  assistance. 

The  subject  of  testameiuary  dispositions  of  land  received  in 
ibis  Court,  in  the  celebrated  case  of  Kennon  v.  M'Robert  and 
Wife^  as  full  and  elaborateauli^cussion  from  the  bar  (as  I  have 
been  informed)  as  ever  any  cause  had  in  any  Court.  The  clear, 
lucid,  and  comprehensive  view,  of  the  subject  generally,^  taken 
by  the  jusdy  celebrated  President  Pendleton,  in  the  opinion 
which  he  delivered  as  the  resolution  of  the  Court,  points  out,  in 
my  opinion,  the  polar  star  by  which  Courts  in  future  ought^  in  all 
cases,  to  be  guided  and  directed.  He  has  clearly  and  demonstra« 
tively  shewn  that  there  are  no  precise  words,  no  precise  arrange- 
ment  of  them,  nor  any  thing  in  any  degree  technical^  necessary 
to  the  discovery  of  the  testator's  real  and  legal  intention.  He 
has  convicted  those,  who  have  contended  for  such  precision  and 
technicality,  of  inconsistency  and  contradiction,  and  has  demon- 
strated  (to  my  satisfaction  at  least)  that,  whenever  from  the 
whole  face  and  context  of  the  will,  we  can  collect  the  testator's 
intention,  we  are  bound  to  give  it  effect.(a)  IKri^cZS? 

„  _  -467.    Jachton 

r.  ffofon.   Oavp.  S99.  S.  C     1  Bro.  Ch  Rep  437.    3  Burr.  ItSl.    3  P.  H'ma,  995.    S  P.  fTm. 
194w    jPffT.ldO.    .4m&.3S7.    t  Call,  197,    d  Callt  306,    STmuSOO.     ' 
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•    Apbil,  In  the  present  case^  I  am  fully  satisfied  diat  the  t^tator  meint 

^^^^r^^^    ^^  dispose  of  the   whole  estate.      And  that  under  the  words 

Wyatt       WORLDLY  GOODS,  he  meant  to  include  his  kmds^  and  his  estate 

Sadici^sheiri.  therein.     The  next  sentence,  after  that  in  wjrich  these  words  oc- 
'    '  cur,  contains  the  disposition  of  Ahi^Jifii/£vus  to  his  wife,  for 

life :  she  might  (as  was  auggegl^^iiflhe  argument)  have  been 
young,  and  a  remainder  for  life  only  of  very  little  value  to  hts 
sons.  The  emphatical  words  that  after  her  death  all  his  lands 
should  be  equally  divided  between  his  heir  and  his  second  son, 
Dragon  Swamp  and  all,  impress  me  with  the  idea,  that  he* 
thought  these  words  sufficient  to  shew  they  were  to  have  equal  es-^ 
tates^2is  Well  as  equal  quantities  in  the  land.  The  clause  respecting 
the  still  (as  was  very  pertinently  and  forcibly  observed  by  the 
counsel)  shews  he  recollected  that  favourite  object  was  incapable  < 
of  partition:  he  therefore  gives  it  to  the  eldest  son  whenever 
their  joint  interest  in  it  should  cease.  Had  he  intended  die  lands 
lilso  to  go  to  the  same  son,  he  would  have  said  so. 

There  is  one  reason,  which  does  not  exist  in  England^  why 
the  intention  of  the  testator  in  the  distribution  of  his  lands 
among  his  children  ought  to  be  referred  to  an  estate  of  mherit- 
ance,  unless  the  contrary  intention  manifestly  appear.  It  is, 
that  lands  were  the  property  mdst  easily  acquired  in  this  country^ 
as  well  as  most  necessary  to  the'support  of  a  family.  A  father, 
.often,  had  nothing  else  to  give*.  In  distributing  it,  he  must  be 
presumed  to  do  a  father's  part  among  his  children  by  giving  an 
estate  of  inheritance.     • 

I  therefore  think  the  judgment  ought  to  be  affirmed. 

(a)  I  Wuih^  Jttdge  RoANR.  In  the  case  o^^  .Kann^n  v.  M^Robert^(d)  the 
*^'  Court,  after  discussing  much  at  la^ge  the  question   whether  the 

word  "  estate^  could  be  transposed  from  the  introductory  part  of 
a  will,  to  the  devising  part,  so  as  ^  enlarge  the  interest  de- 
vised from  a  life  estate^Ninto  a  fee,  left  that  question,  «> 
pressk/^  undecided.  It  dRl  so,  although  it  expressed  a  strong 
affirmative  opinion  upon  the  question  \  because  the  case  could 

(b)  Doug,  ^^*^  8^  ^^  "P^'^  another  point,  and  in  deference  to  the  cases  of 
(OCowft  670  ^'^^^^'  V*  Stdebothamy{b)  Den  v.  Gaskin^{c)  and  Wright  v. 
(«n  I  WiUon,  Wright/^d)  in  which  cotitrary  decisions  had  been  rendered.  Ta 
(e)  Dou  ^^  ^^^^  czses  might  have  been  added  (inter  alia)  those  of 
354.  Shaw  y.  Russel^  (cited  in  Den  v.  Gashing  Loveacres  v.  SSght^(ey 
sa4.       *"^  *  and  Hogan  v.  Jackson.^f)  All  of  these  cases  seem  to  have  csta- 
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Uiahed  the  ppsitton  be^cmd  a  doubt,  that  such  introductory  wcurds,      '^i^m^' 
aione^  arc  not  aufiiicieni;  though  the   ladt-mentioued  case  very    s^^v>^ 
properly  admits,  that  they  may  be  resorted  to  as  a  help  to  guide       Wyatt 
^e  judj^tneDt  of  the  Court,  in  relation  to  the  words  contained  Sadler's  hein;^ 
in  the  devise  itself.  The  opinion  of  the  Court  on  this  point,  as  ex-    — — — 
pressed  in  the  case  of  Kennon  v.  M^Robert^  seems  to  have  been 
grounded  upon  the  three  cases  of  Tanner' w.  Wise^{a)  Ibbetson  v.  (o)  sp.;r«i*. 
Bi^ckwithyQi)  and  Grayson  v.  Atkinson.(c)  A  reference  to  the  two  f^f*     ^^^ 
former  cases  will  shew  that  there  were  words  also  in  the  body  of  ^"^P-     '^^^^' 
tb;^  respective  deyises,  in  aid  of  which  the  introductory   words  (c)    i   nilt. 
were  used ;  and  thus  the  decisions  on  them  are  perhaps  to  be  re- 
conciled to  the  distinction  taken  as  above,  in  the  case  of  Hogan  v. 
Jackson  :   and,  with  respect  to  the  last  case,  if  the  words  in  the  _ 
biifdy  of  the  will  "  all  the  rest  of  my  goods,  lands,**  &c«  do  not 
shew // to  be  of  the  same  character,  the   introductory  words  are 
unusually  strong  to  import  an  intention  to  dispose  of  all  the  tes- 
tator^s  temporal  estdt^s  ;  in  which  respect  the  preamble  before  us 
(it  will  presently  be  remarked)  is  different*     That  case  of  Grayson 
v«  Atkinson  is^  therefore,  perhaps,  the  only  case  that  can  be  found  / 

(or  was  relied  on  by  the  Court)  to  justify  the  construction  of  a 
fee,  from  the  words  of  the  preamble  of  a  will,  without  words  of 
similar  import,  in  the  body  thereof,  to  aid  which  the  introductory 
w;ords  are  to  be  used.  Thc^M^ght  of  the  English  cases,  there- 
fore, undoubtedly  is  against  th^c^t^^that  introductory  words, 
a/one^  are  competent  to  operate  an  enU^ement  into  a  fee*  The 
opinion  in  the  case  of  Kennon  v.  M'Robert  has,  however,  been 
since  admitted,  and  acted  upon  by  this  Court ;  and  it  has  now 
grown  into  a  rule  of  property,  (not  to  be  departed  from,)  that  the 
word  ^^  estaXe^^  alone,  in  the  preamble  of  a  will,  is  sufficient  The 
cases  of  Davies  v.  Milkry(d)  and  Watson  v.  Poiuell^{e)  have  been  f^  g  ^j^^rr 
decided  conformably  thereto ;  though,  in  the  former,  the  word  J^r. 
*^  estate*^  is  also  found  in  the  conclusion  of  the  will,  and  was  re*  soe. 
Ued  on  by  the  Court  as  aiding  the  preamble*  In  all  those  cases, 
however,  the  word  ^^  estate^)  was  found  in  the  introduction :  there 
was  no  opinion  given  in  relation  to  words  of  an  inferior  character* 
Tito  was  the  ultimatum  of  those  cases ;  and,  if  we  go  beyond  it^  and 
are  satisfied  with  terms  short  of  that,  we  do  not.  stand  upon  the 
authority  of  that  decision*  The  most  that  can  be  contended  for, 
in  favour  of  that  decision,  is,  that  it  has  exalted  the  introductor}' 
words  of  a  l¥Ul  to  the  level  of  the  devising  part :  that  case,  how- 
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Apbil,      ever,  cannot  be  construed  to  have  decided,  that  words  contained 
v^rv^/   in  the  preamble  of  a  will  shall  carry  a  fee,  which  words  in   the 
Wyttt      devising  part  thereof  would  be  insufficient  to  produce  diat  effect. 
Sadler*!  heirs.  That  18  going  a  grade  farther  than  was  necessary  in  that  case  ; 
'  for  the  word  **  estate^^^   if  found  in  the  devising  clause,  would 

have  been  sufficient*  Whenever  such  a  position  shall  be  esta- 
blished, it  will  not  only  prostrate  one  of  the  best  settled  ruks  for 
the  construction  of  wills,  but  also  lead  to  the  absurdity  of  sup- 
posing that  the  intention  of  the  testator  is  to  be  better  collected 
from  the  preamble  of  .the  will  (which,  in  general,  contains 
nothing  more  than  the  formulary  expressions  oS  the  scrivener) 
than  from  the  text  of  the  will  itself ;  and  that  slighter  expres- 
sions would  do  in  the  former  than  in  the  latter. 

Taking  the  preamble  of  the  will,   therefore,  to  be  of  equal 
dignity  with  the .  body  of  the   will  itself,  2xA  not  (^ grtattr : 
while  it  is  admitted  that  any  words,  however  irregular,  importiDg 
a  devise  of  an  inheritance,  will  carry  a  fee,  it  is  also  true  that,  if 
such  words  are  wholly  wanung,  nothing  but  a  life  estate  passes* 
There  is  no  position  of  the  law  better  established  than  thb;  and 
this  rule  is  not  in  the  smallest  degree  impugned   by  any  of  the 
.    decisions  of  this  Court.     This  position  results  from  the  nature  of 
{a)  Cvwp.  90.  a  will,  which  is  only  considered  as  a  species  of  conveyance i{fC) 
and  as  words  of  inheritance  are  indispensable  in  conveyances  at 
the  common  law,  so  theyHK^^essary,  by  analogy,  in  the  case 
of  wills,  although  in  fav^u*  of  the  intention  of  the  testator  (and 
because  he  is   supposed   to  be  inops   consilii)  any  equipollent 
words,  however  irregular,  are  received.    Thus  it  is  held  that  **  all 
my  estate^^^  or  "  all  my  interest^^  will  do ;  but  that  '•all  my  Umda 
(jh)      Doug,  at  jj."  will  not.(^)    The  former  will  suffice,  because  they  import 
the  quantity  of  interest  conveyed ;  for  an  **  estate^*  is  defined  to 
(c^  Bi.  C9m.  mean  "  such /«ti?rw^  in  lands  as  the  tenant  hath  therein  ;"(€) 
aU;*  ^'  whereas  the  term  **  land'*  only  imports  the  things  ox  the  specific 

property  devised*  In  making  this  construction,  it  is  also  held 
that  we  must  have  resort  to  the  words  of  the  will  itself,  how** 
ever  irregular ;  and  there  must  be  no  doubt,  upon  those  words, 
taken  in  a  general  view,  that  a  fee  was  intended;  or  else  the  rule 
id)  Dong,  of  law  must  prevail.(</)  It  must  prevail,  (and  has  been  so  deci- 
240.  ded  in  numberless  cases,)  although  it  is  at  the  same  ume  admit- 

ted by  the  Judges,  that  that  rule,  in  many  cases,  thwaru  the  in- 
tention of  the  testator,  as  ordinary  men  do  not  distinguish   be* 
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tween  the  gift  of  a  tract  of  kmd^nd  that  of  a  horse :{a)  it  must     ^^^^^^ 
also  prevail  in  cases  where  the  descent  of  the  land  to  the  heir    s^^  ^^^ 
seems  even  reprobated  by  leaving  him   a  disinheriting  legacy  of       "VVyatt 
a  shillings  or  the  like.(^)      The  general  intention  inferible  from  Sadier^»  heirs, 
the  consideration  just  mentioned  is  not  competent  to  operate  the  (a)     r)oug. 
enlargement:  we  must  look  for  it  in  the  words  of  the  will;  and  .3^4  ^57*^^' 
if  the  intention  of  the  testator  shall  chance  (in  any  case)  to  be  ^^^  ^^^ 
Awarted,  it  is  (to  use  the  language  of  Lord  Mansfield)   because 
"  quod  vokut  non  dixtU^^ 

In  the  case  before  us,  the  words  of  the  introduction  are,  ^^  as 
to  what  worldly  goods  it  has  pleased  God  to  give  me,  I  leave  and 
bequeath  as  follows."  There  are  no  words  here  descriptive  of 
the  testator's  interest  in  the  lands  in  question ;  nor  does  he  say 
that  he  means  to  dispose  of  all  his  worldly  goods,  and  much  less 
all  his  interest  therein.  He  only  says  that,  with  respect  to  his 
worldly  goods,  he  means  to  devise  so  and  so :  and  these  words 
would  have  been  still  proper,  had  the  testator  only  disposed  of 
balfK\%  estate,  or  of  his  lands  only.  These  are  the  sentiments 
of  Lord  Mansfield^  in  relation  to  the  introductory  words  in  the 
will,  in  Den  v.  Gaskin;  words  which  are  similar  to,  but  stronger, 
at  the  same  time,  than  those  before  us.  I  will  not  say,  however, 
but  that  this  criticism  upon  the  introductory  words,  which  is 
entirely  proper  under  the  p<Sin^f  view  in  which  such  words  are 
held  in  England^  may  be  less  prc^elnf'^i'  ^^^  decisions  of  this 
Court,  as  aforesaid,  by  which  the  character  of  such  words  seems 
changed  and  exalted,  and  they  are  placed,  as  it  were,  upon  a 
level  with  the  devising  words  themselves:  on  this  point,  however, 
I  give  no  opinion,  because  the  words  in  the  preamble  now  in 
question  stop  short  of  the  desideratum  required,  and  do  not 
import  the  quantity  of  interest  the  testator  professed  to  devise^ 

The  case  before  us  is,  then,  a  naked  one.  The  introductory 
part  of  the  will  is  short  of  the  standard  required  by  the  decisions 
of  the  Court,  and  receives  no  aid  from  the  body  of  the  will  itself. 
Neither  can  such  aid  be  found  in  the  general  consideration  before 
stated.  This  is  admiued  by  the  Court  in  the  said  case  of 
Kennon  v.  M^Robert.  In  that  case  the  Court  disclaimed  the 
power  to  change  the  law,  whatever  its  opinion  might  have  been 
touching  the  rule  in  question^  considered  as  a  new  case;  admitted, 
that  it  was  to  be  governed  by  precedents;  agreed,  that  cases  prior 
to  Januaryy  1787,  (when  the  common  law  rule  concerning  con- 
Vol.  It  3Z 
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AFTiTr,      veyances  was  changed  by  an  act  vf  the  (ggistature^  must  be 

s^ryr^     settled  by  the  decisions  of  that  time;  and  admitted,  tibat  the  id^ 

Wyati       tention  of  the  testator  (which  it  also  decides  is  to  be  coUectcd 

Sadier'shein.  from  the  tPiU  itself)  must  not  prevail  against  the  settled  ruka  of 

'    construction. 

As  well,  therefore,  on  the  ground  of  the  princifdes  declared  bf 
the  Court  ia  the  said  case  of  Kennon  v.  M^Robert^  as  of  those 
precedents  by  which  the  Court  professed  in  that  case  to  be  govern* 
ed,  I  have  no  hesitation  in  saying  that  only  an  estate  for  life 
passed  in  the  estate  before  us,  and  that  the  judgment  of  the  Dis- 
trict  Court  is  erroneous,  and  ought  to  be  reversed.  A  contrary 
decision  in  this  case  (considering  that  almost  all  wiBs  have 
these  formulary  words  of  introduction  in  them)  would  go  the 
length  of  repealing  the  rule  aforesaid  altogether,  in  relation  to 
these  testamentary  conveyances ;  and  that  by  the  mere  power  of 
the  Cmtrty  when  the  power  of  the  Legislature  only  was  deemed 
competent  to  make  the  change  in  relation  to  their  pn^otype, 
(common  law  conveyances^)  and  was  exercised  prospectively  only, 
(from  the  Jst  of  January^  1787,)  leaving  all  prior  conveyances 
to  stand  by  the  rules  antecedently  established;  as  the  Court,  (in 
the  case  of  Kennon  v,  M^ Robert^  has  also  expressly  held,  as  . 
aforesaid,  should  be  the  case  in  relation  to  wills  prior  to  the 
period  aforesaid^  That  case  it»lf,  therefore,  seems  to  me  a 
conclusive  authority  in  fifo\M  oT  a  reversal  in  the  present  in- 
stance. 

Judge  Fleming  stated  the  case,  and  proceeded  as  follows. 
The  only  question  is,  whether  IVMiam  Wyatt  (the  younger  son) 
took  an  estate  in  fee,  or  for  life  only,  in  the  lands  bequeathed  to 
him? 

Under  the  feudal  system  in  England  an  arrangement  was  made 
of  the  various  tenures  by  which  lands  were  to  be  holden.  It  was 
natural  to  suppose  that  technical  forms  would  not  always  be  at- 
tended to ;  and  hence  it  became  necessary  to  provide  a  rule  for 
cases  where  the  duration  of  the  estate  was  not  described.  The 
rule  under  the  feudal  system  was,  that  conveyances  of  an  estate 
in  land,  without  words  of  inheritance  or  limitation,  passed  only 
an  esute  for  life. 

AfterUiestatate8ofthe32d  and  34th  of  jffenry  VUL  z  more 
liberal  construction,  and  extensive  latitude  has  been  allowed,  ia 
the  construction  of  wills  respecting  lan4s,  than  in  conveyances 
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h^decd;  on  account  of  the  former  being  often  made  in  extre-      April, 
mity,  where  counsel,  skilled  in  the  technical  terms  of  the  law,   Vm^-^v^ 
were  not  to  be  had :  and,  therefore,  the  intention  of  the  testator        vvyait 
18  to  {nvvail  ra  every  case  where  it  does  not  contravene  some  Sadler's  hcic«. 
known  and  established  rule  of  law.  -— — — 

Lord  Holt^  and  other  Judges  in  more  modem  times,  empha* 
tically  call  that  intention  the  polar  9tar  by  which  our  decision  is 
to  be  guided*  And  Justice  Bulkr^  in  delivering  his  opinion  in 
the  case  of  Hodgson  \.  Ambrose^  Dougla%  341.  noticed  what 
Lord  Hardwicke  truly  said,  in  Bagshaw  v.  Spencer^  1  Vez.  142, 
2  Mk.  577*  ^^  there  can  be  no  magic  or  particular  force  in  certain 
words,  more  than  others;  their  operation  must  arise  from  the 
sense  they  carry."  And,  he  added, "  I  say,  that  sense  can  only 
be  found  by  considering  the  whole  will  together.  That  is  the 
first  and  great  rule  in  the  exposition  of  all. wills;  and  it  is  a  rule 
to  which  all  others  must  bend.  It  says,  *  if  not  inconsistent 
with  the  rtiks  of  law  :^  but  it  must  be  remembered  that  those 
words  are  applicable  only  to  die  nature  and  operation  of  the  estate 
or  interest  deviaed,  and  not  to  the  construction  of  the  words.  A 
man  cannot,  by  will,  create  a  perpetuity,  put  the  freehold  in  abey- 
ance, nor  limit  a  fee  upon  a  fee,  &c.  But  the  question  whether 
the  intention\ift  consistent  with  the  rules  of  law,  or  not,  can  never 
arise  tiU  it  is  settled  what  the  intention  was ;  and,  if  it  be  appa- 
rent, I  know,  of  no  case  that  says  a  strict  legal  construction,  or  a 
technical  sense  of  any  words  whatever,  shall  prevail  against  it.'* 
Nor,  in  my  apprebension,  shall  the  want  (f  a  teclmtcal  word 
frustrate  the  intention  of  a  testator,  where  it  is  apparent  upon  the 
face  of  the  whole  will  taken  together. 

Lord  Mansfield^  in  the  case  of  Mudge  v.  Blighty  Cowper^  355* 
after  noticing  that,  at  common  law,  a  deed,  without  words  of 
limitation^  conveya  to  the  donee  only  an  estate  for  life,  adds,  ^^  but  I 
rtally  believe  diat  almost  every  case  determined  by  this  rule,  as  ap- 
plied to  a  devise  of  lands  in  a  will,  has  defeated  the  real  intention 
•f  the  testator.  Notwithstanding  this,  whttre  there  are  no  words 
#f  limitation,  the  Court  must  determine  in  the  case  of  a  devrise 
•afiSu:ting  real  estate,  that  the  devisee  has  only  an  estate  for  life. 
But,  as  this  rule  of  law  has  the  effect  I  have  just  mentioned,  in 
defeating  the  intention  of  the  testator,  in  almost  every  case  that 
•cents,  the  CfMirtbas  laid  hold  of  the  generality  of  other  expres- 
sions in  ati}U,  where  any:  such  can  be  found,  to  take  the  devise 
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AvRTL,  out  of  this  rule.  Therefore,  if  a  man  says  *I  give  all  my  eHate^ 
\^^/^^  that  has  been  construed  to  pass  a  fee :  or  even  if  words  of  localiljr 
^J*^  are  added  as  ^  all  my  estate  at  A^  it  has  been  held  that  the  whole 
Sadiei^  bein.  of  the  tesUtor's  interest  in  such  particular  lands  wiU  pass,  thiH^ 
no  words  of  limitation  are  added.  2  P.  Wms.  524^  So  in  liie 
case  of  Hogctn  v.  yadson^  from  Ireland^  the  Court  had  no  difi* 
culty  in  saying  that  the  words  ^o//  my  wordly  iubstance^  in  the 
introductory  part  of  the  will,  meant  every  thing  the  tesutor  had^ 
and  that  the  wordm  all  his  real  effects^  in  the  subsequent  residua- 
ry devise,  were  equivalent  to  worldly  substance^  and  carried  every 
thing  to  the  residuary  devisee.  In  general,"  (adds  Lord  Mam^ 
fields)  "  wherever  there  are  words  and  expressions^  either  general 
or  particular^  or  clauses  in  a  will^  which  the  Court  can  lay  hold  ofj 
to  enlarge  the  estate  of  a  devisee,  they  will  do  so,  to 
the  intention.  Rut,  if  the  intention  of  the  testator  is  i 
rule  of  law  must  take  place." 

In  the  case  before  us,  I  have  no  doubt  but  the  intention  of  the 
testator  was  to  pass  a  fee  to  both  his  sons.  First,  because  in 
the  introductory  part  of  the  will  he  uses  this  expression;  ^and  as 
to  what  worldly  goods  it  hath  pleased  God  to  give  me,  I  leave 
and  bequeath  as  foUoweth ;"  and  immediately  proceeds  to  dispose 
of  his  lands^  in  the  first  clause  of  his  will;  manifesting  thereby  his 
idea  that  the  words  worldly  goodsy  comprehended  all  hb  worldly 
possessions,  and  were  tantamount  to  the  words  ail  his  worldly 
estate;  and  it  seems  agreed  on  all  hands,  diat,  had  he  used  the 
word  estate^  instead  of  goods,  a  fee  would  have  passed  to  his  son 
WiUiam;  (sec  Da^)ies  v.  Miller y  1  Colly  127.  and  JFatsm  v. 
Powelly  3  Cally  306.)  and,  to  my  mind,  the  latter  was  as  expres- 
sive of  his  intention  as  the  former  would  have  been.  We  fre- 
quently find  men,  who  are  unacquainted  with  the  technical  terms 
of  the  law,  using  the  word  goodsy  to  signify  estate^  a  recent 
instance  has  occurred,  during  the  present  term  of  this  Comt,  in 
the  will  of  William  Murray y  in  the  preamble  of  which  he  ex- 
pressed his  intention  of  disposing  of  all  his  worldly  goodsy  an^ 
immediately  proceeded  to  he^ath  (not  devbc)  his  lands.  In 
the  case  before  us,  the  testator,  after  giving  hb  wife  a  life  in  his 
lands,  adds,  "  Item,  after  the  decease  of  my  wife,  I  give  and 
bequeath  to  my  sons  RicliardsLnd  William  Wyatt  all  my  land,  to  be 
equally  divided  between  tliemy  Dragon  Swamp  and  alQ\  manifest* 
ing  thereby,  in  my  apprehension,  hb  intention  that  bb  sons  should 
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be  equals  not  only  rcspeciiog  the  quantity,  but  also  the  interest      ^fJ^Q**' 
they  were  to  enjoy  in  his  lan^s;  tAich  was  an  absolute  fee.     He     y^^^r^^^ 
then  directs  his  stilly  likewise,  to  be  between  thrm,  for  their  own       Wyatt 

V. 

tise,  and  after,  to  his  sod  Richard;  that  being  an  article,  which,  Sadler's  hcirt« 
if  divided,  would  be  rendered  useless  to  both  sons.  — — — 

On  thb  view  of  the  case,  even  from  the  English  authorities,  it 
appears  to  nie  that  WiUiam  Wyatt  took  a  fee  in  the  lands  be- 
queadied  to  him  by  his  father's  will;  but,  if  not,  the  case  of  Ken- 
wm  v.  M*'R(Aerty  in  this  Court,  and  the  subsequent  cases  of 
Dctoies  V.  MUUr^  and  Watson  v.  Powell^  seem  to  have  put  it 
beyond  a  doubt.  I  am  therefore  of  opinion,  that  the  judgment  of 
the  District  Court  ought  to  be  affirmed. 

By  a  majority  of  the  Court,  the  judgment  was  affirmed. 


Johnson  and  others  against  Johnson's  Widow  and  Heirs.   Wej^t^v, 

THIS  was  a  suit  in  Chancery  in  the  County  Court  of  South"  i.  a  fec-iim- 
ampton^  by  the  widow  and  children  of  Robert  Johnson  the  ^n^*'  nfigj,t 
younger,  against  Edmund  Johnson^  grandson,  and  heir  at  law  of  ^^^'^tefoU^ 
Robert  Johison  the  elder,  and  Joseph  and  Lemuel  J  ones  ^  purcha-  ^^^JJ^^^^fj 
sers  from  the  said  Edmund^  to  recover  of  them  a  tract  of  land  tw^fe  0/  per^ 
devised  to  Robert  Johnson  the  younger,  by  the  will  of  the  said  ^^^e^J^, 
JRobertihiiddtr.btmneA^te  September  4,  1772,  and  admitted  (J"';P;;^^ 
to  record  the  12th  of  the  same  month.  fromihewhoie 

.     vnU  taken  to- 

The  clauses  on  whicb  the  controversy  turned  were,  "  I  gave  gether^    that 
and  because  to  my  9pn  Robert  Johnson^  120  acres  of  land  that  I  ]^%nHm  of^ 
bought  of  James  Kitchen,  and  1  cow  and  1  calf,"  &c.  proceed-  thetesutor- 
mg  to  mention  several  other  anicles  of  personal  property.    "  I  .^,.  Where  aiv 

.°  J  ev  T      •        illiterate    tes- 

give  and  because  to  my  grandson  Edmund  Johnson,  5s.  1  give  utor  uses  the 
and  because  all  the  rest  of  my  worldly  estate  to  my  well  beloved  SJ^J^g  'U 
wife  Martha  Johnson,  to  be  at  her  dispoon  ingurin  of  her  life  or  Jjjj^l^g*'  j;j 
widowhood,  and  afterwards  to  my  son  Britain  Johnson,  to  him  b«    pemnat 

'  ^  -^  property,  and 

for  ever.  m    the    iome 

The  bill  set  forth  that^  sdthough  there  are  no  words  of  perpe-  ^^^^f^  Y^  lah- 
tuky  in  the  devise  of  the  Imd  to  Robert  the  younger,  the  plain-  {JJ,  j^^^l^^deirro . 
tiffs  could  prove  that  the  testator,  at  the  time  of  making  the  will,  give  them  tu*; 
toW  Joseph  Bradshaxv,  the  Writer  thereof,  to  give  the  said  120  lo  boti  kind? 

of  property. 
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April,      n^res  of  Undto  hU  «oo  Robert^  and  Mm  heirs;  asd  Ais,  dMf 
w   contended,  was  atrongly  corroborated  by  every  devise  and  be- 


johntoQ  q^^^  contained  in  the  wilL  They  prayed  a  decree  finr  thelasd, 
john«m'i  (as  being  entitled  under  Robert  the  younger,  be  having  ditd  intes* 
'      tate,)  and  for  general  relief » 

The  defendants  relied  on  their  construction  of  the  win,  as  gir* 
ing  to  Robert  the  younger,  an  estate  for  life  orUy^  and,  imane- 
diately  upon  the  death  of  the  testator,  the  reversion  in  fee  to 
Edmund  Johnsoriy  his  heir  at  law.  They  denied  any  •knowledge  of 
the  testimony  of  Joeeph  Bradahaw^  but  believed  that,  even  if  it 
were  as  stated  by  the  plaintiff,  the  Court  should  disregard  it. 

The  only  depositions  taken  were  those  of  Ckntncil  Johneon  and 
Sarah  Johnson^  proving  declarations  by  the  testator  some  time 
previous  to  his  death,  that  he  intended  to  have  his  will  altered^ 
and  give  the  plantation  that  he  bought  of  James  Kitchen^  to  his 
son  Robert  Johnson^  jun. 

The  County  Court  decreed  the  land  to  the  plaintiffs,  and,  on 
an  appeal  to  the  Superior  Court  of  Chancery  for  the  WiKamts* 
burg  District,  Chancellor  Tyler  was  of  opinion,  ^-that,  upon  a 
^  fair  construction  of  the  will  oi  Robert  Johnson  the  elder,  it  was  his 
intention  that  Robert  Johnson  the  younger,  his  eldest  son  then  liv- 
ing, should  have  an  absolute  interest  in  the  tract  of  An/u/ devised  to 
him,  in  the  same  manner  as  he  intended  the  said  Robert  should 
enjoy  the  personal  property  devised  to  him  in  the  same  clnise 
wherein  the  land  is  devised  ;*'  and  that  there  was  no  error  iailbe 
said  decree,  except  that  the  County  Court  should  have  decre^ 
the  doiver  of  the  appellee  Mary^  intne  said  land,  to  be  assigned 
to  her ;  partition  of  the  said  land  (sub(e6lHo  the  said  dower)  to 
be  made  among  the  children  of  the  tsA^ARobert  Johnson  the 
younger;  and  an  account  to  be  taken  of  thei^nts  and  profits  t>f 
the  said  land  whilst  in  the  possession  of  the  appellants*  He 
therefore  affirmed  the  decree  as  fiu*  as  it  went,  and  remivided  the 
cause  for  farther  proceedings ;  from  which  decree  an  appeal  was 
taken  to  this  Court. 

Co//,  for  the  appellant,  made  two  points;  1.  A  Irfe^estaie  only 
passed  to  Robert  Johnson  the  younger.  This  is  a  mere  naked 
case  of  a  devise  of  land  to  a  son,  (not  being  heir  at  law,)  without 
any  words  of  perpetuity,  and  without  any  words  in  the  preamble 
to  supply  their  place.  None  of  the  cases  come  up  to  this.  It 
6 
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may,  perhaps,  be  said  the  residaaiy  clause  makes  a  difierence;     April, 
but  that  would  not  benefit  the  plainiSfis,  because  they  are  not  en« 
titled  under  it. 

2.  The  Court  of  Chancery  had  no  jurisdiction ;  (unless  as  to 
the  dower  of  the  widow,)  because  the  remedy  was  complete  at 
law. 

Wickham^  contra*  The  case  of  Wyati  v.  Sadler ^{ai)  is  decisive  (a)  .9nte,  p- 
#f  this,  OH  the  merits;  esublishing  the  great  rule  that  the  testa* 
tor's  intention  ought  to  prevail.  Here  the  testator  was  a  very 
illiterate  man,  ahogether  unacquainted  with  law  or  with  techni* 
cal  terms.  His  giving  real  and  personal  property  in  the  same 
clause,  and  by  the  same  words,  clearly  proves  that  he  knew  no 
difference  between  them,  but  intended  an  equaUy  absolute  estate 
in  both;  and  his  bequeathing  Jive  shillings  to  his  heir  at  law 
shews  that  was  all  he  meant  to  give  him.  But  the  residuary 
elause  is  decisive  to  shew  that  he  thought  he  had  given  all  his 
estate  in  the  land  in  the  foregoing  part  of  the  will.  It  is  not 
probable  that  he  contemplated  giving  his  wife  a  remainder  for 
Hfe  after  an  estate  for  life  to  his  son. 

As  to  the  jurisdiction.  The  widow  and  infant  children  join 
in  the  suit.  She  is  clearly  entitled  to  dower.  There  being, 
iben,  no  exception  to  the  jurisdiction,  the  Court,  having  it  for 
rill  entertain  it  for  the  whole. 


Calif  in  reply.     The  circupstance  of  real  and  personal  estate 
being  joined  in  the  same  clause  makes  no  difference;  for  in  the 
case  of  Forth  v.  Chapman^(J>)  recognised  in  Hill  v.  Bur  row/ c)  (b)  i  P.H^m. 
h  was  decided  that  the  same  words,  as  to  the  two  different  kinds  (^c)  $  Call, 
of  property,  should  be  taken  in  different  senses,  though  occurring  ^^'^' 
in  the  same  clause. 

The  testator's  giving  his  heir  at  law  five  shillings,  does  not 
prove  that  he  meant  to  give  the  more  to  the  other  devisee. 

But  the  residuary  clause  is  said  to  be  decisive.  Be  it  so. 
Then  the  appellees  are  not  entided;  but  the  testator's  widow, 
in  whom  the  reversion  in  fee  vested  by  that  clause.  It  is  con- 
tended to  be  improbable  that  he  intended  this.  The  same  argu- 
ment was  used  and  overruled  in  Selden  v.  King.{d)  But  in  Ken-  (j)  2  Caiiy  ;v; 
fs4n  V.  M^Robert^  this  Court  expressly  decided  that,  where  there 
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^\%^ft'*       ^*  *^  other  estate  for  the  residuary  clause  to  operate  upon,  it 


1810. 


John  •on 

T. 

JohnMm's 
Widow. 


will  not  carry  the  estate  from ifee  he'tr  at  law. 
Monday^  May  14.     The  Judges*  pronounced  their  opinioDi* 


Judge  Tucker.  The  principal  question  in  this  cause  depends 
upon  the  construction  of  the  will  of  Robert  yohnaon^  a  most  iffi- 
terate  man,  if  we  may  trust  the  evidence  rising  out  of  the  wil 
itself,  dated  September  4,  1772,  and  proved  and  adnaitted  to  re- 
cord eight  days  after;  whence  it  may  be  inferred,  that  it  was 
made  in  extremis^  and  when  the  tesutor  was  perfecdy  inop9  cm» 
^i^k  The  testator,  having  bequeathed  his  sotil  to  Almightjr 
God,  and  desired  to  be  buried  in  a  christian»like  manner,  without 
fcirthcr  preamble  proceeds  thus :  **  It  is  my  desire  I  gave  and  be- 
cause (give  and  bequeath)  to  my  son  Robert  Johnson  120  acre* 
of  land  I  bought  of  James  Kitchen^  and  one  cow,  and  one  cal^ 
and  one  heifer,  and  one  feather-bed,  and  furniture,  two  ewes  tod 
tw^o  lambs,  and  two  sows,  and  one  mare^  saddle  and  bridle."  He 
then  gives  similar  legacies  oi personals^  to  three  of  his  daughters. 
Then  1/.  Ss.  to  his  grandson  Kinchen  Johnson^  to  be  paid  to  him 
at  20  years  old ;  and  then  to  his  grandson  Edmund  Johnson  Q»& 
heir  at  law)  5  shillings ;  then  5  shillings  to  another  daughter;  and 
concludes  thus  :  ^^  I  give  and  because  (bequeath)  all  the  rest  of 
my  worldly  estate  to  my  well  beloved  wife  M.  y.  to  be  at  her  ^ 
poon  (disposal)  ingurin  (during)  her  life,  or  widowhood,  and" 
terwards  to  my  son  Britain  Johnson  to  him  for  ever!^  The  ques- 
tion is,  what  estate  did  Robert  Johnson  take  in  die  120  acres 
above  first  devised  ? 

I  had  occasion  to  remark  the  other  day,  that  the  late  Prcsideiil 
Pendleton  had^  in  the  case  of  Kennon  r.  M^'Robert^  dearly  de- 
monstrated (to  my  satisfaction  at  least)  **  that  there  arc  no  prfr 
V.    cise  words,  nor  any  precise  arrangement  of  them,  nor  any  thing 
in  any  degr^  technical^  necessary  to  the  discovery  of  the  testators 
REAL  and  LEGAL  intention ;"  and,  that "  whenever,  from  the  whole 
fac^  and  context  of  the  will,  we  can  collect  the  testator^s  realf^ 
Ca)  ^nte,  p.  tention,  we  arc  bound  to  give  it  legal  cffect.'^(fl)  In  the  case  of 
stlifer/'*" ""'  Rosev^ill^{b)  Lord  Mamfield^  speaking  of  the  testator's  meafl- 
i)^3  hwr,  jj^g^  ^jjj^  w  ^j^^  testator  uses  the  same  words  in  disposing  of  the 
«•  real  estate,  as  he  does  in  <lisposing  of  the  personal;  and  they  tt* 
PLAIN  EACH  OTHER."  Hcrc  the  tcstator  has  done  the  same  thioj 
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i&  the  Mm^  sentence.     So  far,  then,  we  may  consider  it  as  ex-      April, 
plaining  his  intenuon  to  give  an  absolute  property  in  the  one  as    s^r>r^t^ 
well  as  in  the  other.  johnMm 

There  are  other  circumstances,  s^pparent  upon  the  face  of  the  johnRon't 
wilU  to  corroborate  this  construction.  He  gives  to  his  grandson  ^"^"^' 
(his  heir  at  law)^v^  shillings.  Probably  because  he  had  given 
his  father,  in  his  life-time,  whatever  he  had  intended  to  give  him. 
Be  this  as  it  may,  it  creates  a  ver)'  strong  presumption  he  had 
ao  .intention  that  he  should  ever  inherit  this  120  acres.  Ignorant 
aa  he  was,  he  seems  to  have  known  that  one  person  might  enjoy 
property  by  a  gift  for  life,  and  another  for  ever  afterwards.  This 
appears  from  the  gift  of  aJl  the  rtst  ojhis  worldly  estate  to  his 
wife  for  her  lite,  or  during  widowhood,  and  atterwards  to  his 
4on  Britain  Johnson.  Why  then  did  he  not  express  himself  in 
like  manner  as  to  this  land,  if,  indeed,  he  intcndtrd  only  to  give  a 
Mfe-estate  in  it  ?  These  circumstances  are  so  many  evidences  of 
intention,  that  I  think  we  ought  not  to  reject  them,  although  they 
may  come  within  none  ol  the  technical  rules  heretofore  laid  dawn 
by  the  courts  bf  Westminster  HalL 

Objection.  The  residuary  clause  to  the  wife,  with  remainder 
to  his  son  Britain^  will  carry  the  fee,  in  this  case,  both  from  the 
heir  at  law  and  Robert.  I  think  not.  For  the  rule  that  you  can- 
not infer  a  particular  intention  from  a  sweeping  residuary  clause 
was  recognised  in  the  case  of  Kennon  v.  M' Robert;  and,  accord- 
ing to  my  conception  of  that  case,  the  residuary  clause  in  that 
was  equally  as  strong  as  in  the  present.  It  cannot  be  thought 
that  the  testator  meant  to  give  a  life-estate  to  his  wife  in  this  land^ 
or  a  remainder  (after  two  life-estates)  to  his  son  Britain^  by  diese 
{general  words^  which  may  well  be  satisfied  otherwise  :  for,  from 
the  affectionate  terms  in  which  he  speaks  of  his  wife,  there  can  be 
no  doubt  that  there  was  other  estate  upon  which  this  residuary 
clause  might  operate.(fl)  I  am  therefore  of  opinion  in  favour  of  ^a)  t  Wat/u 
affirming  the  decree,  not  only  of  the  Chancellor,  but  of  the  County  ^'  'jn^^Xr/! 
Court,  so  far  as  it  goes  to  this  point. 


Judge  RoAKE.  My  opinion  is,  that  Sobers  J$hmon  the 
younger  took  an  estate  for  life  only,  in  the  premises  in  .question. 
.My  reasons  for  this  opinion  were  stated  in  the  case  of  Wyatt  v. 
Sadler^  the  other  day;  and  I  shall  not  repeat  them.  M'  am  tree, 
however,  to  admit,  that,  under  the  opinion  of  the  other  Judges 
Vol.  L  4  a 
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Apr  IT.,  in  that  case^  a  fee  passed  to  Robert  John^tu  There  is  vc  differ- 
ence between  the  cades,  so  far  as  we  are  to  be.  guided  by  prece* 
dents.  My  own  opinion,  therefore,  is,  that  the  decree  ought  to 
be  reversed;  but,' in  deference  to  the  decision  of  this  Court  in 
the  case  of  Wyatt  v.  Sadler^  it  must  be  affirmed- 

Judge  Fleming.  In  the  construction  of  this,  as  of  other 
wills,  to  discover  the  intention  of  the  testator,  we  must  take  the 
whole  together,  and  judge  accordingly.  The  writer  of  this  wiH 
was  very  illiterate,  and  totally  unacquainted  with  the  technical 
terms  of  the  law;  and  the  testator  having  given  the  land  in  die 
same  clause,  and  in  the  same  words  used  in  disposing  of  personal 
property,  (the  absolute  right  in  which  passed  to  the  legatee,)  it 
appears  to  me  that  the  testator  did  not  intend  a  remainder,  on 
the  death  of  his  son  Robert^  to  his  heir  at  law,  to  whom  he  gave 
a  small  pecuniary  legacy,  and  says  no  more  of  him.  And,  in 
the  last  clause  of  the  will,  he  gives  all  the  rest  of  his  xvorldfy  es^ 
tate  to  his  well  beloved  wife  Martha  Johnson^  to  be  at  her  "  As* 
poon  ingurvi*^  of  her  life  or  widowhood;  (meaning,  I  suppose,  at 
her  disposal  during  her  life,  &c.)  If  Robert  took  only  an  estate 
for  life  in  the  land,  his  widow,  by  the  residuary  clt^se,  would 
have  taken  a  remainder  during  her  life,  or  widowhood,  as  such 
remainder  was  not  otherwise  disposed  of  by  the  will;  and  it  could 
never,  I  conceive,  have  been  in  the  contemplation  of  the  testator 
to  make  such  remote  provision  for  his  wife,  on  a  supposition 
that  she  would  survive  \\\s%ovi  Robert.  But,  on  a  presumption 
that  Robert  took  an  estate  in  fee^  the  whole  of  the  will  (though 
written  in  very  untechnical  language)  seems  perfecdy  consist- 
ent. 1  am  therefore  of  opinion,  that  Robert  took  a  fee  in  the 
land  in  controversy;  and,  if  I  had  doubted  on  the  subject,  it  hav- 
ing been  already  so  decided  by  two  different  Courts^  I  should  not 
how  disturb  the  decree. 

Decree  affirmed.* 

*  Kote.  h  $eem8,  from  thit  case,  that  a  Joitii  suit  in  Chancery  my  be  toalBtained 
i»  behalf  of  a  milaw  and  heir$  or  deviaeet,  to  recoTer  land  in  wliich  the  widov  kai  a 
right  to  doTiter,  on  a  bill  stating  a  case  in  other  respects  proper  for  a  Court  of  Lavy 
(or  alleging  apoi^er  eircoinstance,  apparently  with  a  view  to  give  Uie  Ccoit  of 
Equity  jurisdiction,  without  j^'oq/*  of  such  circuinstince,)  and  inertly  pvi^iiig  a 
decree  for  the  land,  and  for  genertU  relief,  without  epeciaVy  elaVning  dow0r>  or 
innybg  that  it  may  be  assigned ;  that,  hatijig  jurisdiction  as  to  the  rigfit  of  d»wtr\ 
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Newell  agaimt  Wood,  Governor  of  the  Commonwealth.    ^MaytH!" 

IN  an  action  of  debt  in  the  Cpunty  Court  of  Wythe,  on  a  She-  ^-  ^  ^*''t  ^^ 
riff"*s  bond^  in  the  name  of  jf antes  Wood^  (who  wed  for  the  be-  to  a  moment 
nefit  of  William  /n^fc</i?tv,).  the  declaration,  in  the  oeginning  there-  the  name  cJ 
of,  complained  of  James  Newell^  Stephen  Saunders  and  Henry  hl^^h^'^^il 
Hamilton^  in  custody,  &c.  of  a  plea  that  they  render  untp  the  ^^  «  relator^ 
plaintiff  ^Air^y  ^Aoi/^a/ic^  dollars,  which  they  owe  and  unjustly  de*  Aervedonsuoh 
tain ;  for  that,  whereas  the  said  defendants,  and  a  certain  Andrew  ^ot  onthe^go* 
Thompson^  William  Drope  and  John  Hay^  by  /A^/r  ceruin  writing  ^^''^• 
obligatory,  sealed  with  their  seals,"  &c*  **  acknowledged  them*  2.  The  court 
•elve^  to  be  held  and  firmly  bound,  yet  the  said  defendants^  or  the  jurisdiciioD  to 
wd  William  Drope^  Andrew  Thompson^  and  John  Hay^  have  not  jujgmem  on  a 
paid,"  &c.  After  a  common  order  confirmed  against  the  defend-  ^^^^^^^  PJ!^ 
ants,  leave  was  given  to  a^iend  the  declaration  by  makmg  Thomp*  ty  amount  to 
<9n  and  Drope  and  Wii&am  Hay^  administrator  of  John  Hay^  de*  ted  by*iaw? ' 
fendants.  But  no  amendment  appears  to  have  been  made.  A  3.  The  point 
verdict  having  been  found  for  the  plaintiff,  the  defendants  filed  <iecMied   in 

r  .     t  11-1  LefPmch  ▼. 

errors  m  arrest  of  judgment;  alleging  that  ^^  they^  as  sureties  of  herkeiey,  1 
Andrew  Thompson^  were  not  liable   to  the  plaintiff,  until  the  was    in   like 
aaid  plaintiff  had  established   his   claim  in   a   suit  against  An*  JJ.*""^^  ^^^ 
drew   Thompson^  their  principal.^*      The  County  Court  arrest-  ««»«• 
ed  the  judgment.     But  on  an  appeal  to  the  Washington  Dis-   4.  if  a  enurt 
trict  Court,  that  judgment  was  reversed,  and  judgment  entered  y,l)/^wi"nri()r 
for  thirty  thousand  dollars,  (the  penalty  of  die  bond,)  to  be  dis-  Jo;^^/'^^,,*^" 
charged  by  the  payment  of  23  doUars  and  40  cents,  (the  damages  nerenheiSs, 
assessed  by  the  Jury,)  and  such  other  damages  as  may  be  hereafter 


the  Court  will  entertain  it  for  the  whole  subject  in  controversy,  and,  aflcr  decree- 
ing the  land  to  the  plaintiffs,  will  go  on  to  decree  anigttment  of  doieei*  to  the  widow, 
purtithn  among  the  other  plaintiffs,  and  rents  and  pv^ts  against  the  defendants. 

See  «  Atk.  3.  Cook  t.  Mttrt^^  in  which  it  is  said  that  **  praying'  general  relief  it 
tnfftoient,  though  the  plaintiff  shoald  not  be  more  explicit  in  the  prayer  of  his  bill;" 
and  ibid,  VKX*  Qrime$  w,  French;  **  though  you  pray  general  relief  by  your  bill,  you 
*  may  (U  the  bar^  pray  a  particular  relief  that  is  agreeable  to  the  case  you  make  by 
yoorbill;  but  yoa  cannot  pray  a  particular  relief  which  it  entirely  different  from 
thccMe;'*or ''ineonsittent  withit."  Cooper's  Fq.  Pleading,  14.  and  ,  the  cases 
th^e  cited.  For  example,  the  plaintlfT  may  have  an  account  for  rents  and  profits 
under  the  prayer  finr  general  relief,  if  the  qase  made  by  the  bill  entitle  him  to  it; 
but  not  otherwise.    3  Ath  136. 
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April,      assessed  upon  suinc:  out  a  ^cire  facias  thereon,  and  assigning ncir 

^^iv^^^  ■  breaches.  * 

Newcg  A  writof  tfw/rr*«fea5to  this  judgment  was  awardcdby  a  Judge 

M.^od.       of  the  Court  of  Appeals;  whidi  writ  was  executed  on  William 

■  Inglekove^  the  relator^  and  not  on  James  Wood^  the  nominal pUnU' 

tiff.     This  waa^terwards  determined  by  the  Couit  to  have  been 

sufficient  and  proper  service  of  the  writ. 

Wickham^  for  the  plaintiffs  in  error,  assigned  the  fotowing  rea- 
sons for  reversing  the  judgment : 

1st.  Because  the  suit  was  not  commenced  against  ail  the  obli«- 
gors  Joint/if,  nor  any  one  of  them  severally;  but  against  three  out 

(«)  ^^^^J  of  six  bbligors^(flr) 

HM  At  ^1.  2d,  Because  if,  in  consequence  of  the  order,  made  in  the 
County  Court,  authorizing  the  plaintiff  to  make  Andrew  Thomp' 
s$n^  William  Drope^2Xid  William  H(jy^  administrator  of  John  Hay^ 
deceased^  defendants,  these  persons  should'  be  deemed  parties  to 
the  suit  and  jtidgmt-nt,  the  said  judgment  is  erroneous  in  thist, 
that  William  Hay^  as  administrator^  is  joined  4n  the  same  siut 
with  others-  who  ai«  sued  tn  their  own  right;  which  is  contrary 
to  law. 

He  contended,  also,  that  this* case  was  within  the  jurisdictioQ 
of  the  Court ;  although  the  damages  recovered  amounted  only  to 
23  dollars  and  40  cents  ;  because  the  matter  in  controversy  was 
more  than  100  dollars;  and  because,  by  the  judgment  of  the  Dis- 
trict Court  the  plaintifis  in  error  were  liable  for  the  sum  of  30,OCX> 
dollars,  which  might  be  recovered  on^  the  assignment  of  new 
breaches. 

The  Court  (consisting  of  all  the  Judges)  agreed  in  opinion^ 
tiiat  the  first  error  assigned  was  fatal,  upon  the  authority  ofLe/U 
wichy.  Berkeley y  and  that  this  Court  has  jurisdiction  in  all  cases 
where  the  penalty  of  the  bond  is  sufficient;  the  judgment  being 
always  for  the  penalty,  to  be  discharged  by  the  damages,  Sccf 

*  Note.    See  1  hVash.  91,  92.  £ibb  t.  CajUhome. 

t  No  appeal  now  lies  lo  tlie  Court  of  Appeals  from  any  judgment  on  a  firtif 
coming  kondi  but  only  a  lurit  ofaror  oc  tuperwdca:    2  Bev.  Code,  p.  138.  s.  & 
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Judge  RoAi^E  observed^lhat  the  Couaty  Court  had  rendered      ^J^Jo*^ 
a  right  judgment^  though  for  a  wrong  reason.  \^^>r^^m^ 

Newell 

Judgment  of  the  District  Court  reversed,  and  that  of  the  Coun-       Wood. 
ty  Court  affirmed.  " 


Whitehom  and   Wife   and   others,  Heirs  and  Executors   Wedne$day, 
of  John  Clanton,  against  Hines  and  others,  Admhiis-        '^^  *  * 
trators  and  Heirs  of  William  Howell. 

WILLIAM  HINES  and  Jolm  Millisony  administrators  of  »7/-  i.  Under 
Jiam  Hawelly  deceased,  and  the  said  John  MilUson^  and  Mary  his  sutioes,  a 
wife,  (which  Mary  is  heir  at  law  of  the  said  William  Hoivell,)  f^f^^^^f 
brought  a  suit  in  Chancery,  in  the  County  Court  of  Sussex^  for  the  «^^  under- 
purpose  of  setting  aside  a  deed  which  the  said  decedent  in  his  (ihoa^  not 
life-time  had  executed  to  his  cousin  John  Clanton*  ^naUc)  m^  be 

,  The  biU  (which  was  Wed  in  July,  1800)  set  forth  "  that,  from  J^^^jf  **°  '" 
the  time  of  his  birth  to  the  day  of  his  death,  the  ^aid  William 
Howell  laboured  under  a  lamentable  and  inviDcible  weakness  of  it  9eems,  may 
understanding  and  intellect^  which  rendered  himself  absolutely  ine^ty^m 
incompetent  to  regulate  his  own  affairs,  and  classed  him  with  '^^^ancet^' 
propriety  among  those  who  are  called  idiots;  that  this  was  uni"  •»>«*» «»  S''om 

inadequucy  of 

versally  known  and  assented  to  by  all  who  knew  him;^'  that  he  eonsiderauon^ 
inherited  from  his  father  a  tract  of  land,  containing  264  acres,  and  Ji^and  con- 
ten  slaves,  whose  names  are  mentioned;  that,  soon  after  he  arri*  ^^^^^*un^^ 
ved  at  the  age  of  twenty-one  years,  his  cousin  John  Clanton,  to  cfted  (espe- 
whom  his  situation  had  been  long  and  perfectly  known,  induced  ^ytmg  and  ^ 
him  (although  the  plaintiff  Mary,  his  sister,  was  then  living)  to  X^'fn^^. 
execute  a  deed  to  the  said  John  for  the  land  and  slaves  aforesaid,  ^IfjP^)    ^^\ 

1*11  1  /.       •       .  .  .  dihrtnce  and 

as  his  absolute  property  and  estate,  for  the  incompetent  considera-  atndmty  m 
tion  of  the  said  John's  finding  and  providing  for  the  said  William  |I!hI^t "  ebjec* 

tious,  and  Ihe 
like. 
3.  Intere^  on  the  fare  of  slaves  disallowed  as  in  DilHardy*  Tomlinson^  l^c.ante,p.  183. 

4.  //f<refn«,  that  a  ^Mui/^  purchaser,  without  notice  of /rauii;  having  received  a  deed  from 
two  persons,  {one  of  whom  trmtdutenthf  induced  the  other  to  join  therein  J  is  not  responsible  in 
equity  ;  but  the  loss  ought  to  fall  on  the  frauduient  vendor.  ( I ) 

)i  ut  qu^re,  if  the  estate  of  the  fraudulent  vendor  be  not  sitficient  to  make  good  the  loss  ?      ' 

5.  In  such  case,  the  circnmsUnee  that  the  person  defrauded  was  of  -weak  understanding,  btit 
not  an  idiot  or  lunatic,  is  not  sufficient  to  aflreot  the  right  of  the  6«/ia/d^  purchascr« 

(1)  Note.  In  this  case  the  measure  of  relief  was  the  motley  fcr  which  tlie  Und  was 
WW,  with  interest  s  no  other  eTideace  of  its  value  appearing. 
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sufficient  and  pleniifol  meat,  drink,  washing,  lodging;  ml  dothuig^ 
in  a  comfortable  and  plentiful  manner  during  his  the  s^  Wiiliam 
HowelPs  lifej  or  his  remaining  a  batchehr;  that,  after  this  deed 
had  been  ihxis  Jraudulentlif  obtained,  from  an  unforcuntfe  and 
wretched  being  who  was  ignorant  of  its  operation,  the«aid  yi>hn 
Clanton^  having  had  the  same  (after  several  ineffectual  attempts) 
proved  and  recorded,  treated  the  said  William  Howell^  during  the 
remainder  of  his  life^  not  like  a  kinsman,  and  a  man  from  whom 
he  had  obtained  a  handsome  estate,  but  as  a  vagabondy  an  outcast^ 
and  a^slave;  his  food  was  of  the  coarsest  kind;  his  garments 
were  mean,  tattered,  and  filthy ;  his  person  was  noSserafaiy  neg« 
lected;  and  himself  consigned  to  the  society  and  conversation  of 
the  negroes  on  the  land*  In  order  to  manifest  more  plainly  the 
PA.LPABLE  AND  iNFAfttous  FRAUD  practised  on  this  occasion  l^ 
the  said  jfohn  Clanton^  the  plaintiffs  aver  that  the  deed  aboFC- 
mentioned,  when  offered,  at  first,  and  several  times  afterwards,  to 
the  Court  for  probate^  was  rejected  by  the  said  Court,  and  not 
permitted  to  ht  recorded,  from  their  individual  knewledge  of  the 
facts  above  stated,  although  no  person  whatsoever  appeared  to 
oppose  it.*' 

The  bill  farther  stated,  "that  John  C/anton^  infhis  life-time,  sold 
the  tract  of  land  above  mentioned  to  Isaac  Sever  and  Micajah 
Ilines^  and  their  heirs,  whose  title  to  the  same  cannot  be  good  or 
effectual,  because  the  title  of  him  under  whom  they  claim  is 
founded  on  a  frauds  and  the  derivative  cannot  be  superior  to 
the  original  tide;  that  Clanton  depanedthis  life,  {afier  theMcath 
of  Howell^  to  wit,  in  the  month  of  August^  1790,  after  having 
made  his  last  will  and  testament,  in  which  he  bequeaths  all  his 
negroes  (and  those  above  mentioned  of  course)  to  his  wife  Sally 
Clantony  diu-ing  her  life,  or  widowhood^  and  at  her  death,  or  mar* 
riage^  to  be  equally  divided  among  his  children;  that  the  plain- 
tiff- Mxrify  **  who  is  also  a  person  of  weak  mind^  (and  on  whom, 
on  that  account,  divers  tampering  experiments  were  made  by  the 
szid, ;yohn  Clanton  with  ^  hope  to  perfect  and  establish  bis  said 
iniquitous  title,)  has  for  many  years  past  rijsided  in  the  state  of 
North  Carolina;  and  that  no  administration  ^as  been  taAen  on  the 
sard  William  HoweWs  estate  until  very  lately ;  which  is  the  reason 
why  this  (5dious  transaction  has  not  been  soonei:  exposed  to  the 
view  and  indignation  of  the  world." 

The  prayer  of  the  bill  was,  that  Edxvard  Whitehom  and  Sally 
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hiflf  wife,  (late  the  widow  of  the  said  yohn  Cianton^  Drury  Gan^  April, 
ton  and  othertf,  his  inftintt  children^  JamcB  C*  Bailey  and  Benjamin 
Wyche^  executors  of  Michael  Bailey^  who  had  been  his  surviving 
executor^  (after  the  death  of  Burwell  Lofttn^  who  had  also  quati- 
fiedO  and  the  said  Imac  Sever  and  Micajah  HineSy  purchasers  of 
the  land  as  aforesaid  >  should  be  held,  as  defendants,  to  answer  the 
same  ;  that  the  aforesaid  "  fraudulent**  deed  should  be  declared 
and  rendered  null  to  a!F'*mtents  and  purposes ;  that  the  slaves^  and 
their  increase,  shontd  be  restored,  and  their  reasonable  hire^  from 
the  date  of  the  saiddeedy  paid  to  the  pkunt\ffss  etdministrators  of 
Wtlliatn  Bowelt;  that  the  ibn^  should  be  delivered  up  to  the 
plaintiffsy  Milltson  and  wife y  z&her  absolute  estate  in  fee-simple  j 
that  Clanton^s  representatives  should  account  for  and  pay  to  them 
the  reasonabh^  rents  and  profits  of  the  said  landyfrom  the  date  of 
the  saiddeedy  until  the  same  was  conveyed  to  the  said  Sever  and 
nines  respectively ;  and  that  Sever  and  Nines  should  aq^count 
and  pay,  in  like  manner,'  from  the  dates  of  their  respective  con- 
veyances until  the  decision  of  this  suit;  concluding  with  a  prayer 
for  general  relief 

The  DEED  (exhibited  with  the  bill)  is  dated  the  9th  of  Octobery 
1783,  and  recorded  the  18th  of  March^  278i  ;  being  for,  and  in 
consideration  of  the  love  and  a  fiction  ^hich  he  (the  said  William 
Howell)  hath  and  doth  bear  unto  his  cousin  John  Clantony  and 
for  his  said  John  Cbmtoris  finding  and  providing  for  him^  from 
time  to  time,  and  at  all  times  hereafter,  sufficient  and  plentifd 
meat,  drink,  washing,  lodging  and  clothing,  in  a  comfortable 
and  plentiful  manner,  during  his  the  said  William  HowelPsXxfc^ 
or  his  the  said  William  HoweWs  remaining  a  batchelor ;  as  well 
as  for  the  farther  consideration  of  the  sum  of  five  pounds  current 
money.'*  The  land  and  slaves  were  conveyed  to  the  only  proper 
use  and  behoof  of  him  the  said  John  ClantoUy  his  heirs  and  as- 
signs for  ever :  provided  neverthelessy  that,  in  case  the  said 
William  Howell  shall  hereafter  intermarry y  that  the  said  estate, 
as  well  land  as  slaves,  with  the  increase  of  the  said  slaves,  (if  any,) 
shall  revert  unto  the  said  WilHam  Howell  and  his  wife  during 
dieir  joint  or  ^everallives;  and  that,  in  cikse  the  said  William 
Howell  shall  haVe  lawful  issucy  that  the  said  estate  above  men- 
tioned, and  evety  part  thereof,  shall  be  subject  to  the  disposal  of 
the  said  William  Howelly  by  deed  or  will,  to  and  amongst  his 
child  or  clnldren  as  aforessud,  or^  in  case  of  his  failing  to  make 
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^\%v^     iuch  distribution,  shaH  pass,  go,  and  <le8ceiMl  agreeable  tt>  Ae 

v^/-^^   afct  of  Assembly  in  case  of  his   dying  intestate ;  but,  m  case  of 

Whiiehom    g^j  J  marriage,  and  the  said  Wimam  Howell  and  wife  dying  and 

"*°^.     leaving  no  lawful  issue  of  their  body,  then  the  property  x>f  Ae 

said  estate,  both  land  and  slaves,  with  the   increase  of  the   said  • 

slaves,  to  revert  to  the  said  John  Clanton^  his  faeirs  and  assigns 

for  ever."  u . 

Tlie  joint  and  several  answers  of  Befydmin  Wyche  and  JiCfnes 
C  Bailey  stated,  that  Michael  Bailey ^  their  testator,  ^^had,  pi;(Wous 
to  his  death,  fully  dosed  and  returned  to  the  Court  hie  ^«xeca* 
torial  accounts ;  and  that  they  were  entirely  ignonsijt  4>f  amf 
fraud  or  iniquity .^ 

The  separate  answer  of  Micajah  Htnes  alleged,  "  that  he  wag 
personatty  acquainted  with  the  said  WtUiam  Howell^  deceased^  andj 
from  his  own  knowledge^  conceived  him  to  be  a  man  of  weak  mind 
AND  INTELLECT,  6ut  not  in  so  much  as  to  render  him  incapable  of 
conducting  his  own  njfairs^  or  to  class  him  with  propriety  and 
LAWFULLY  amongst  those  called  idiots  :  that  the  said  William 
Howell^'  {jointly  and  first  named  in  the  conveyance  made  to  thU 
defendant^)  with  John  Clanton^  appeared  in  Court,  and  acknowledg- 
ed the  deed,  with  the  said  Clanton^  on  the  19th  of  October^  17S6: 
tfiatas  to  ANY  FRAUD  OR  INJUSTICE  Committed  by  the  said  Ckm^ 
ton  on  the  said  Howell^  in  obtaining  the  deed  of  convevance  for 
the  said  HoxuelPs  land  and  negroes  to  the  said  Clanton^  this  defends 
ant  cannot  conceive  that  there  was  any  :^^  that  he  never  heard  of  the 
deed's  being  offered  for  probate  and  rejected  by  the  Court,  until 
very  lately:  that  the  deed  appears  to  have  been  xoritten  by  CoL 
David  Mason^  now  deceased,  and  attested  and  proved  as  a  witness^ 
by  himy  *^  who,  at  that  time,  was  supposed  to  be  a  very  good  judge 
of  law:  this  defendant  cannot  therefore  suppose  that  the  said 
Mason  conceived  the  said  Howell  to  come  within  the  descriptioa 
of  an  IDIOT,  or  he  would  not  have  proven  a  deed,  whereby  himacff^ 
and  his  heirs  were  devested  of  a  handsome  estateJ*^ 

Isaac  Sever y  in  his  separate  answer,  says,  ^  that  he  was  not  ac« 
quainted  with  William  Howell^  deceased ;  but,  from  what  he  has 
understood  by  others,  he  does  not  conceive  that  the  said  Howell 
could  with  propriety  be  classed  amongst  those  whom  the  law  deems 
idiots:  that  the  said  William  Howell  and  ^ohn  Clanion^jointly^ 
sold  the  tract  of  land  which  this  defendant  sit,  p^'esent  holds  to  a 
certain  William  Miner ^  by  deed  recorded  the  19th  October ^  1786; 
and  from  said  Miner  it  was  sold  to  a  certain  Henry  Caton^  and 
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hy  ssdd  Caton^s  administrator,  9t  public  sale,  to  this  defendant,  Atril» 
by  deed  recorded  February  3,  1791:  that,  as  to  any  fraud  or 
iniquity  practised  by*the  said  Chnion  towards  the  said  Hcwell  in 
obtaining  the  deed  or  conveyance  aforesaid,  the  same  to  this  de» 
iendant  is  enHrely  unknorwn  ;  but  the  said  deed  appears  to  be  very 
artfdly  -and  eubttUy  drawn,,  on  the  pari  oft/ieMd  Howeli^  in  re» 
serving  to  himself  and  heirs  the  right  and  dile  to  the  said  estate 
on  his  marriage  and  having  lawAil  issvie/' 

The  children  of  John  Clanton^  *by  their  guardiai>8  respectively, 
say,  in  a  joint  answer^  <hat  (bey  are  not  acquainted  with  the  trans* 
actions  mentioned  in  the  ~biil,  but  call  upon  the  plaintiffs  for 
proof  thereof.  Edward  Whiteiiorn  also  answered  to  the  same  t:f« 
feet;  but  farther  reUed,^r  his  protection^  on  a  bond  bearing  date 
the  20th  of  February^  17^3,  executed  i^  Mary  Howell^  thtfeme 
complainant,  to  William  Howetl,  the  decedent,  who  went  himself 
to  North  Carolina^  for  the  express  purpose  of  making  a  settle- 
ment with  her,  according  to  his  mother^s  wilL^ 

The  defendant  Sarah  Whitehorn  saith,  that  the  complainants 
are  very  much  misuken  in  the  representation  which  they  have 
made.  The  said  William  Howell  was  about  1 9  or  20  years  of  age 
at  the  time  of  his  mother* s  death;  and  this  defendant  avers,  thoty 
for  several  years  before  his  mother^s  deaths  the,  said  William  had 
been  afflicted  with  sores  and  ulcers  which  some  time  covered  a  great 
part  of  his  body  :  that  qe  continued  in  this  situation^  or  worse^ 
until  he  died^  which  was  about  the  year  1789 ;  that,  when  the  ul- 
cers dried,  as  they  occasionally  did,  the  bodily  pains  and  afBic- 
<ions  of  the  said  William  seemed  to  increase.  The  defendant  be- 
lieves that  the  ukers  rose  inz»ardly^  because  there  were  frequent 
discharges  of  mutter  from  his  mouth  and  nose.  These  circumstan- 
ces wiH  account,  at  once,  for  the  unsighdy  appearance  of  the  said 
WilUam^  and  the  society  in  which  h*  might  sometimes  be  seen. 
The  defendant  farther  saith,  that  the  said  William  was  afflicted 
in  this  way  at  the  time  when  he  came  to  live  with  her  deceased 
husband  John  Clanton;  that,  when  at  home,  he  always  dined  with 
the  family  whep  he  pleased,  and  was  lodged  as  comrortably  as  his 
diseased  condition  wou}d  admit ;  that  he  was  not  an  idiot  as  the 
complainants  suppose :  it  is  true  that,  from  continued  and  exces- 
sive affliction,  his  mind  was  impaired ;  but  he  generally  had  un- 
dersunding  enough,  not  only  to  preserve  his  person  from  mis- 
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Aprii^  chief,  but  to  coDverse  rationally  and  sociably,  and  to  guards 
against  any  deception  or  advantage  which  odiers  mig^  be  dispo- 
sed to  take  of  him.  She  farther  satth,  that  the  said  WitSam  pro* 
posed  to  the  said  yohn  to  make  such  a  conveyance  as  is  coBtaio* 
ed  in  the  deed  hereto  annexed,  several  times  before  it  was  ac- 
tually executed ;  and  this  deed,  as  well  as  that  which  the  complaiii- 
ants  allude  to  as  having  been  rejected  when  offered  '  for  recoid, 
are  attested  by  Mr.  David  Mason.  That  which  is  dated  on  Ac 
1st  day  of  October^  1783,  was  not  recorded;  because,  as  she  has 
been  told*  it  was  thought  to  be  informal;  and  not  because  there 
wasany  suspicion  of  advantage*  This  defendant  further  saitfa, 
that  the  bargain  made  by  the  said  WiUiam  was,  in  her  estimation^ 
a  proper  one  ;  because  the  confinement  to  which  his  disease  often 
condemned  him  would  have  made  it  inconvenient,  if  not  imprac* 
ticahle,  for  hira  to  manage  his  estate." 

The  bond  of  Mary  HoweU  (now  Mary  MiHison)  to  her  brother 
William  Howelly  (exhibited  with  these  answers,)  was  dated  die 
20th  of  February^  1 783,  in  the  penalty  of  two  thousand  pounds 
specie  dollars  at  six  shiHings  each;  conditioned,  that  ^^  whereas 
the  idbovc-named  WiUiam  Howell  having,  at  the  date  of  these  pre* 
Bents,  made  unto  the  above  bound  Mary  HoxvcU^  her  heirs  and 
assigns,  a  good  and  lawful  right  unto  three  negroes,  to  wit,  a 
wench  named  Annekey^  and  her  two  children  Uddy  and  Tabby^ 
and  their  increase;  now  if  the  said  Mary  Howelly  her  heirs,  ex- 
ecutors, or  administrators  shall  ever  claim,  demand,  sue  for  and 
recover,  any  part  of  the  afcn-esaid  WUliom  HowdPs  estate,  ^MHild 
he  die  without  issue  lawfully  begotten,  then  the  above  obbg^udon 
•hall  be  in  force,  otherwise  void  and  of  no  c£Fecu" 

her 
(Signed)  ^Mary^  H<mel\^ 

mark ; 
and  attested  by  three  witnesses,  namely, 

**  James  Nicholson^ 

her 
*^  Winne  ^  Woodroof^ 
mark, 
"  and  Urbane  Nicholson*^^ 
The  will  of  Hannah  Howell  (also  exhibited)  bequeathed  to 
her  son  William  five  shillings ;  and,  after  payment  of  her  just 
debts,  gave  the  remainmg  part  of  her  estate,  of  eveiy  kind 


In  the  3Sth  Year  of  the  Commonwealth.  563 

Quality,  unto  her  daughter  Mary^  to  her  and  her  heirs  for  ever ;  ^fJ**^* 
**  but  it  was  her  will  and  desire  that  if  her  ion  William^  when  be 
should  arrive  ^o  lawful  age,  should  give  and  convey  unto  his  said 
•sister  Mary  two  negroes,  to  her  and  her  heirs  for  ever,  then  the 
estate  devised  to  the  said  Jliizry  be  equally  divided  between  the 
said  William  and  Alary  Howell*^ 

By  artioles  of  agreement  dated  the  1st  of  October y  1783,  be- 
tween William  Howell  2Xi^  John  Clanton^  the  said  Howell  **  agreed 
.  to  let  the  said  Clanton  have  the  use  of  ten  slaves  (the  same  men- 
tioned in  the  subsequent  deed  aforesaid,  dated  the  9th  of  the 
Aame  month)  during  the  said  HowelPs  life,  as  also  all  his  lands, 
atocks  of  all  kinds,  household  and  kitchen  furniture,  upon  the 
aaid  ClantorCs  finding  the  said  William  Howell  a  sufficient  quantity 
of  decent  clothing,  meat,  drink,  mending  and  board,  with  every 
other  necessary  for  his  subsistence,  or  till  the  said  William  How- 
ell lawfully  marries,  or  has  issue  lawfully  begotten  of  his  body ; 
and  when  the  said  Howell  shall  lawfully  marry,  or  have  issue, 
Aen  the  said  Howell  Bnd  Clanton  shall  both  be  released  from  this 
their  agreement :  and  should  the  said  Howell  die  without  lawfully 
marrying,  and  having  lawful  issue  of  his  body,  then  the  said  Wil^ 
liam  Howell  doth  give  and  bequeath,  of  his  own  free  will  and  ac- 
cord, all  hb  estate,  both  personal  and  real,  to  the  said  John  Clan* 
ton^  to  him,  his  heirs  or  assigns  for  ever:  and  should  the  said  Wil^ 
Sam  Harwell  marry  and  have  lawful  bsue,  then  the  said  William 
Hoxvell  doth  bind  himself,  his  heirs  or  assigns,  to  make  the  said 
Clanton  sufficient  satisfaction  for  all  his  trouble  and  expense  that 
he  the  said  Clanton  has  been,  or  may  be  at,  in  finding  both  himself 
and  negroes  a  good  sufficient  maintenance,  as  also  for  raising 
and  taking  good  care  of  hb  young  negroes ;  and  should  the  said 
HowelPs  lawful  issue  die  before^  he  marries,  then  the  said  W?A 
Ram  Howell  dty'iscs  and  agrees  that  the  whole  of  his  estate  should 
return  unto  the  said  John  Clanton^  to  him,  his  heirs  or  assigns 
for  ever.'*  This  instrument  of  writing  (which  it  seems  the  Court 
refused  to  admit  to  record)  was  ^^  signed,  sealed  and  delivered*' 
before  three  witnesses,  namely,  Gray  Judkins^  Robert  Jones^  and 
Nathaniel  Parham,  and  afterwards,  on  the  same  day,  **  acknow-  ^ 
ledged**  before  **  Mary  Mason^  John  Mason^  and  Da^id  Mason!^ 

•  So  ID  the  record;  bqt  the  Bcporter  presumes  there  mnst  be  sotoe  inisiakc. . 
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^ma^     The  subsequent  deed  (of  the  9th  of  the  same  mondi)  was  attested 

Hiiiei.  ^  Richard^  Bailey ^ 

**"^  mark) 

Ills 
**  ThofMS  ^  Bailey^ 
mark, 
•*  and  David  Mason^^ 

The  depositions  (amounting  id  number  to  diirty-three)  genC* 
rally  proved,  that,  in  the  opinion  of  the  witnesses,  (many  of  whom 
Were  intimately  acquainted  with  him,  and  knew  him  from  his 
(Childhood^)  William  Howell^  though  not  an  idiot^  was  a  person  of 
uncommonly  Weak  understanding,  and  totally  incapable  of  conduct^ 
ing  his  own  affairs  with  propriety.  This  opinion  was  declared  by 
jfohn  Massenburg  and  Cyril  Avery ^  (members  of  the  Court,  who 
rejected  the  deed,  on  that  ground,  when  oflfered  to  be  recorded,) 
John  Chappell^  sen.  John  ChappelU  jun.  Levi  Rotheih,  Joseph 
Rosier ^  Drury  Cooper^  Marcus  Pennington^  Thomas  jfatnes^  Bur* 
zutll  GiiHam^  John  Kty^  Frederick  Pennington^  William  Atassen^, 
burg  and  HiriCfua  RochelL  Drury  Cooper  gave,  as  an  instance  of 
his  insanity,  that  he  once  saw  him  endeavour  to'  swallow  money, 
though  he  did  not  accomplish  it.  Other  evidence,  as  to  particu* 
lar  facts,  tendihg  to  shew  infirmity  of  intellect,  consbted  of  hear*  -^ 
say  only ;  but  the  opinions  of  most  of  the  witnesses  above  men- 
tioned were  expressed  as  founded  on  their  own  knowledge  of 
Howeil^  and  all  in  a  very  positive  manner :  some  also  mentioned 
the  general  opinion  as  agreeing- with  their  own« 

Robert  Jones^  sen.  (one  of  the  witnesses  to  the  articles  of 
agreement)  deposed,  that  (after  reflection)  he  refused  to  prove 
that  instrument,  and  asked  Clanion  what  was  its  intention? 
**  Clanton  answered,  it  was  well  known  diat  Howell  was  not  ca- 
pable of  taking  care  of  his  estate:  this  tleponent  replied  the  same 
reason  held  good,  with  him,  that  he  was  not  capable  of  conveying 
it;  after  which  this  deponent  heard  the  said  Clanton  hadgotano* 
ther  deed  from  the  said  Howell^  (something  different  from  the 
'  former,)  and  had  got  it  recorded.*^ 

Bar  ham  Moore  was  well  acquainted  with  HarveU^  who  lived 
with  John  Clanton^  at  the  time  he  executed  a  (!eed  to  the  said 
Clanton  for  his  estate,  and  had  lived  there  for  some  considerable 
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time  before.    The  deponent  ^'^  believes  the  said  Ctoi/on  had -great     April, 
infliMQce  over  the  said  Hatveil^  ia  his  personal  conduct,  so  as  to    s^^*v^^^ 
have  <ione  almost  any  thing  that  the  said  Clanton  requested  him   Whitebom 
to  do  9  and  he  further  says,  that  be  never  thought  the  s^d  Howell      Hines, 
to  have  common  sense  so  as  to  be  allowed  to  transact  his  own  "  '  i^ 

aflFairs.'' 

Hinchta  RoeheiPf  deposition  was  nearly  to  the  same  effect  with 
this. 

Mary  Mason  swore  that,  ^^on  the  day  the  deed  of  conveyance  ^ 
from  HoweU  to  Clanton  was  written,  she  asked  said  Howell  if  h^ 
had  neither  brother  or  sister  that  he  had  rather  give  his  estate  to 
than  a  more  distant  relation;  who  told  her  he  had  a  sister  who 
had  had  her  part  of  the  estate,  and  that  he  had  radier  hb  cousin 
yohn  Clanton  should  have  his  estate  than  any  other  person  in  the 
world;  that  said  Clanton  was  to  maintain  him  for  it.  The  depo- 
nent then  asked  said  Howell  what  would  be  his  situation  if  he 
was  to  marry  and  have  children;  who  told  her,  in  that  case,  the 
estate  was  to  be  return^  to  him*"  On  being  asked  whether 
she  believed  him  to  be  a  man  of  sound  understanding,  she  said 
she  was  not  sufficien  dy  acquainted  with  him  to  form  an  opinion.         ^ 

Person  Williamson  deposed,  t^t  he  thought  Howell  was  a  man 
of  sound  understanding,  though  not  as  capable  of  conducting  a  fa- 
mily as  some  men,  and  did  not  know  whether  he  was  as  capable  as 
common  men.  He  farther  stated  that,  at  the  Court  when  the  deed 
was  recorded,  three  persons  who  were  acting  magistrates  of  the 
County  of  Sussex^  via.  David  JUason^  (who  wrote  it,)  George  Rives^ 
and  George  Booths  or  Nathaniel  Dunn^  were  called  on,  at  the 
instance  of  Howell  and  Clanton^  (but,  as  the  witness  was  inclined  to 
think,  not  by  order  of  the  Court,)  to  inquire  into  the  state  of  the 
said  HowelFs  mind;  that  those  persons  met  at  the  house  of  i?api^ 
Mason  to  make  the  inquiry,  and  ^^  were  of  opinion  that  the  said 
Howell  was  capable  of  conveying  his  estate." 

^oU  Clanton  swore,  *^  that  he  lived  in  the  famUy  of  John  Clan^ 
ton^  where  the  said  Howell  lived,  for  a  considerable  tim^,  and 
that  the  said  William  Howell  ;iaid  it  was  his.  wish  and  desire 
that,  if  he  died  without  lawful  heir,  his  cousin  John  Clanton 
should  have  his  estate,  and,  for  the  time  he  the  said  Holt  Clanton 
lived  in  the  family,  he  thinks  there  was  no  reason  for  any  com- 
plaint from  the  said  Howelly  against  said  Ckmton^  for  bad  treats 
Bucnti  that  the  said  Howell  lived  as  one  of  the  family,  and,  as  to 
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April,      the  chetting  him  out  of  his  land  or  slaved,  it  is  not  his  opinion  it 
could  be  fairly  done  from  any  trial  that  ever  he  made,  or  was  ac- 


quainted with.  He  farther  saith,  that  he  believes  that  there  ^ 
few  persons  that  would  have  t;iken  the  trouble  of  Howell  for  the 
expectations  of  the  profit  that  was  specified  in  the  articles  of  the 
deed  oif  gift.*' 

Nathaniel  Clanton^s  deposition  was  (so  far)  the  same,  word  foi^ 
word,  with  that  of  Holt  Clanton.  I'hey  both,  however,  expressed 
a  belief  that  HowelVs  understanding  was  inferior  to  that  c^  com^ 
mon  men.  Holt  Clanton  also  said  that  he  was  subject  to  bodily 
infirmities  which  rendered  him  troublesome.  William  Clanton 
deposed  that  he  had  sore  legs,  or  a  sore  mouth ;  that,  when  his 
legs  got  well,  his  mouth  would  break  out ;  and  that  this  indispo> 
sition  did  not  confine,  but  rendered  him  disagreeable.  As  to  this 
point,  the  deposition  of  Hetty  Northcross  stated,  "  that  he  had 
very  sore  legs,  hands  and  mouth,  which  rendered  him  disagreea- 
ble and  indecent;'*  and  that  of  Betty  Bailey^  **that  he  was  much 
afilicted  with  sore  legs,  ulcers,  and  the  like,  which  rendered  him 
incapable  of  seeing  to  his  business,  or  appearing  in  a  decent 
manner.'*    • 

On  the  subject  of  HowelPs  treatment  by  Clantonj  the  general 
result  of  the  testimony  seems  to  be  that,  before  the  deed  was 
recorded,  and  while  he  stayed  at  Clanton^s  house,  he  was  treated 
well,  but  was  afterwards  removed  or  compelled  to  reside  at  the 
plantation  originally  his  own,  where  he  was  allowanced  in  food> 
and  that  very  scantily,  badly  clothed,  and  greatly  neglected^  as 
was  fully  proved  by  the  depositions  of  Barham  Moore^  Patsy 
ffutchins^  Drury  Cooper^  Burwcll  Gilliam^  John  Key^  and  Ro^ 
bert  Jones^  sen.  The  last-mentioned  witness  said,  that  Howelt 
came  to  him  and  complained  that  Clanton  did  not  use  him  well, 
and  ^*  made  the  deponent  large  offers  if  he  would  get  his  estate 
from  the  said  Clanton  for  him." 

As  to  the  bond  from  Mary  Howell  to  William;  the  depoutjon 
of  John  Faulcon^  of  Warren  County,  North  Carolina^  proved 
that  that  bond  was  written  by  him,  at  the  request  of  WilSatn 
Howell  and  James  Nicholson;  but  he  was  not  present  when  it 
was  executed.  Urbane  Nicholson  was  one  of  the  stibsctibing 
witnesses ;  but  does  not  recollect  any  of  the  circumstances* 
JUary  Nicholson^  his  wife,  was  present  when  it  was  executed,  at 
James  Nichoison\  in  Warren  County.  Being  asked  by  the 
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^mphinsokt  fmHam  Hines^  wRether  she  thought  William  HotveU     Afrzl. 
C^  a  man  of  such  sound  mind  and  memory  as  to  be  capable  of  \^^sr^ 
Onsacting  his  own  business,  or  conveying  hb  estate  in  any  legal   Whitehom 
jftnner,  or  knowing  the  value  of  it,  she  answered,    **  from  the       Hilica. 
^uaintance  I  had  with  him  I  do  not  think  he  was.'*    James  ■ 

jcholson  swore,  ^^  that  Mary  Howell  lived  widi  him  at  the  time 
fle  gave  her  bond  to  her  toother  Wilitam;  that  it  was  executed 
i  his  presence,  at  the  solicitation  of  William  Howell^  as  an  in- 
cmfnification  to  the  said  William  Howell^  for  the  delivery  of 
t*ee  negmes  mentioned  therein,  in  lieu  of  her  proportion  of 
Ir  father's  and  mother's  estate,  and  his  own  estate ;  that  the 
id  William  Howell  refused  to  make  a  deed  to  the  said  Mary  for 
^  said  negroes,  unless- she  would  give  tnm  the  said  bond;  that 
\illiam  Howell  went  to  North  Carolina  to  have  the  said  bond 
,  <iecuted ;  and  the  deponent  had  no  doubt  but  what  he  w^s  capa- 
li  of  conveying  his  estate."  Levi  Rcchell  deposed,  "that  he 
1%  well  acquainted  with  Mary  Howell;  that  she  was  a  very- 
tvJc  woman,  and  might  easily  be  imposed  on." 

Tie  cause  came  on  to  be  heard  the  4th  of  February^  1803, 
wItt  the  County  Court  *•  bebg  of  opinion  that  William  Howell^ 
de^d,  the  brother  of  the  complainant  Mary^  was,  throughout 
hisfe,  a  person  of  weak  mind,  unable  to  manage  his  own  estate, 
smdasily  to  be  imposed  upon,  and  that  the  indenture  executed 
hy  hti  to  John  Clantonj  now  deceased,  was  executed  for  an 
inadHiate  consideration,  in  consequence  of  the  undue  influence 
whidhe  said  yohn  Clanton  had  over  the  said  William  Howell^ 
and  ofraud  and  imposition  practised  by  the  former  on  the  lat- 
ter; b^g  of  opinion  also,  that  the  bond  of  release  obtained 
from  thcomplainant  Mary  Howell^  an  illiterate  person,  ignorant 
of  its  fiiixnport,  by  the  over  diligence  and  assiduity  which  it 
manifestsis  an  additional  badge  of  fraud;"  therefore  decreed, 
^*  that  thcegroes  mentioned  in  the  said  deed,  with  the  increase 
of  the  fenies  to  the  present  day,  be  delivered  to  the  complain* 
ants,  and  tl>  the  defendants  deliver  to  them  the  original  deed 
fix>m  the  ^  William  Howell  to  the  said  yohn  Clanton  to  be 
cancelled;"  th  certain  *^  Commissioners  do  make  up  and  state  an 
account  to  the*ourt  of  the  reasonaUe  hire  of  the  slaves  men- 
^oned  in  the  \^  deed,  from  the  death  of  the  said  William 
Howell  to  the  ^e  of  their  report;  deducting  therefrom  such 
Jum  as  to  them  Dy^  seem  reasonaUe  for  raising  and  supporting 
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die  young  and  chirgcible  negroes ;  md  also  do  report  the  am 
for  which  the  lands  in  the  said  d^ed  mentioned  were  sold  by  tfa 
md  J\tn  Chtntcn  to  Mtcajah  Hines  and  baac  Serfefj  togethc 
with  the  interest  thereon  from  the  death  of  the  said  WtUtat 
-  Snoeil  mitil  the  time  of  such  their  report;  and  the  Court  du 
missed  the  bill  as  to  the  defendants  Mkajah  Hine^y  and  Iscui 
Seotfi  they  appearing  to  be  fiiir  purchasers  vrithout  notice  c 
the  fraud  above  stated*'* 

The  Commis8ioner$  reported  the  sales  of  die  two  trscts  c 
land,  with  the  interest  thereupon,  and  the  hire  of  the  slaves,  wii 
interest  on  that  hire;  amoundng  in  all  to  772/.  \7s.  XlcL    1-^ 
alter  making  a  reasonable  deduction  for  the  support  oi  the  yous 
and  chargeable  negroes  f  and,  in  their  report^  suted  that,  by  tli 
approbauon  of  William  Hines^  one  ot  chc  complainant^,   and  ( 
Saihf  Whitehom^  and  Nathaniel  Lhambliss^  who  aaed  as    apeci; 
guardian  to  the  infant  deiendants,  the  said  sum  ol  772/^  IJs*  11 
1»2*  was  reported  as  the  balance  in  favour  of  ^e  complsunant 
^^  llie  defendants  having  made  no  exception  to  this  report,  b 
approving  the  same,  the  same  was  therefore    confirmed  and  * 
tified ;''  and  the  final  decree  was,  for  the  slaves,  against  the  - 
fendants  in  whose  possession  they  were,  and  for  the  above  > 
lance  of  772il  lis.  1\(L  1-2.  against  the  defendants,  execu>B 
of  John  Clantony  deceased,  to  be  paid  out  of  his  assefs  in  cif 
hands  to  be  administered^ 

Upon  an  appeal  to  the  Superior  Court  of  Chancery  fc^i^ 
WiUiamsburg  District,  that  Court,  on  the  26th  day  of  July^^OS^ 
was  of  ^'  opinion,  that  the  weakness  of  intellect  in  the  said  0^^ 
Hoxvell;  the  inadequate  consideration  in  the  deed  from  hi|^  the 
said  jfohn  Clanton;  the  kind  of  provision,  or  revocatioij  (^  ^ 
can  be  so  called,)  contained  in  that  deed  ;  the  undue  Auence 
the  said  ^ohn  Clanton  obuined  over  the  said  WilUafP^^^l^ 
his  young  and  weak  relation;  the;  violation  of  trust  /  confi- 
dence in  the  said  ^ohn  Clanton^  and  the  strong  prcJl^P^^on  of 
fraud  and  imposition  arising  out  of  the  examination  jwitnesses, 
together  with  those  presumpdons,  sdU  stronger,  in^>orated  in 
the  transaction  itself,  furnish  abundant  reason  for  A  decree  of 
the  County  Court ;  and,  therefore,  there  is  no  ertf^  i^  *«  said 
decree.  This  Court  would  have  directed  an  ad/^^^^  allowance 
to  have  been  made  for  the  clothing  and  mainteD^<^^  ^^  ^^  ^^^ 
William  Howell^  but  that  the  Court  discemedi^^y  the  report  qf 
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the  Commissioners,  that  no  charge  for  the  hire  of  slaves,  or  in** 
terest  of  the  money  arising  from  the  sale  of  the  land  in  the  pro- 
ceedings mentioned  is  made,  until  after  the  death  of  the  said 
William  HovxU^  which  hires  and  interest  must  have  been  intend- 
ed for  that  allowance,  and  which  this  Court  considers  as  a  very 
ample  aUowance.  And,  with  which  report  the  appellees  appear- 
ing to  be  satisfied,  this  Court  is  content  to  approve.  Therefore^ 
k  was  decreed  and>ordered,  that  the  decree  aforesaid  be  affirmed; 
md  that  the  appe)lants,  executors  of  the  said  ^oAn  Llantony  out 
of  his  esute  in  their  hands  to  be  administered,  pay,  unto  the  ap« 
pellres,  damages  according  to  law  for  reurding  the  execution 
thereof,  and  their  costs  by  them  about  their  defence  in  this  b«<> 
half  expended." 

From  this  decree  an  appeal  was  taken  to  this  Court* 

Hay\  for  the  appellants,  observed,  that  the  testimony  as  to  the 
treatment  of  Howell  by  Clanton  (relating  to  circumstances  sub- 
sequent to  the  contract)  was  foreign  to  the  caus^,  and  introduced 
merely  to  excite  prejudice.  The  influence  said  to  have  beeneX- 
•rted  by  Clanton  over  Howell  is  not  charged  in  the  bill ;  neither 
is  any  fraud  alleged,  except  that  of  obtaining  the  deed  from  an 
idiot.  The  plaintiff  therefore  is  precluded  from  introducing  evi- 
dence as  to  fraud  or  influence ;  for,  both  in  law  and  equity,  the 
allegata  and  probata  ought  to  agree.(a)  The  question  then  is, 
whether  Howell  was  an  idiot  f  And  I  contend  that,  according 
So  the  legal  definition,  he  was  not.(^)  Following  facts,  and  not 
opinions,  (for  opinions  of  witnesses,  I  contend,  are  no  evidence,) 
Aere  is  not  a  tittle  of  proof  of  idiocy.  And,  even  as  to  opinions, 
not  a  single  witness  says  that  he  thinks,  him  an  idiot,  llie  tes- 
timony, such  as  it  is,  only  goes  to  weakness  of  understanding. 

2.  But  if  proof  of  weakness  of  understanding  (falling  short  of 
idiocy)  could  be  received  in  support  of  this  bill,  there  is  no  legal 
evidence  even  of  this;  the  whole  consisting  of  opinions  only,  except 
in  one  solitary  instance.  The  single  fact  of  HoweWs  attempting 
to  swallow  money  is  not  conclusive ;  and,  indeed,  is  entitled  to  no 
weight,  unless  all  the  circumstances  were  stated,  to  ihew  how 
much  was  serious,  and  how  much  frolic.  Opinions  are  not  evi- 
dence where  facts  can  be  obtained ;  according  to  the  maxim,  that 
the  best  evidence  the  nature  of  each  case  admits  shall  always  \m 
required;  for  facts  are  better  evidence  than  opinions.  Utis 
Court  ought  to  exert  its  own  opinions ;  not  depend  on  th# 
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opinions  .f  others.     Besides,  here  an  conflicting  ^ooa,  and 
how  can  the  Court  decide,  without  the  facts  od  which  the  om- 
■ions  on  both  sides  were  formedf(a) 
In  ap  action  of  atsumpnt  on  an  account,  would  an  o^nim.  that 
Mihmg.  53a  **  "*"»*y  ''*"  <^»««  ^  «d«niasibk  ?  Certainly  not.     Even  in  the 
fer    »  "^  ""^  P^'^'^S  hand-writing,  mere  opinion  is  not  evidence  j  bot 
Vin    8(j.     s  a  Witness  who  has  seen  the  person  write  must  be  produced.  Opi- 
wWdayj^i.  P'on  «»  admissible  only  where  matten  of  fiict  are  not  within  our 
reach ;  as,  in  the  case  of  a  man's  being  wounded  and  dying   thtt 
opinion  of  physicians  maybe  taken  as  to  the  question  whether  his 
death  was  occasioned  by  the  wound :  but  if  they  differ  in  opinion 
their  evidence  has  no  weight.*    I  admit  it  to  be  extremely  diffil 
cult  to  teU  exacdy,  in  all  cases,  where/act  ends  and  opinion  be- 
gins; but  the  present  case  is  very  plainly  one  of  opinion  only  - 

thetotalomissionoffactsshewsthatfectsdidnot  exist.  Indeed 
in  the  case  of  atucking  the  character  of  a  witness,  opinion  only 
(as  to  h,s  general  reputation)  is  admissible,  and  not  facts;  and 
this  for  very  good  reasons ;  becau«.  the  person  whose  chanu:ter 
IS  attacked,  is  not  prepared  to  rebut  such  fects.  But  in  all  odier 
cases  the  rule  is  inflexible  that  facts  a«  to  be  preferred  to  opi- 

Dions*  ■ 


»o  t.-^''^""'      "''""''  *^"'  •^'■""y  P"*''*^  »  »ot  sufficient 

to  viua  e  the  contact.     The  witnesses  say  that  H,ru.a  wasi^! 

pable  of  managing  h«  estate :  but  many  men  are  subject  ,0  du. 

(*.  t  ...  3:S'  ^"^^"^•^^^-^^^^^^^^rconti.tsis  nlver  ^ 
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ni*\ff"      1  °'"P"''"=y  *°  ~»*'-«^t  is  admitted  by  dK. 

that  bond  is  a  bar  to  her  maintaming  Ais  suit. 

is  1^'  T'^u"  ^^''^  ^  ""^'l'^  Butmadequacy  of  price 
IS  not  charged  in  die  bill  as  a  gtound  of  reUe£     Vil\Z     TT 

jj.    «  ^5;  °f  ^^'""T    ^he  value  of  die  consideration  must  Jepe^T,^ 

246.      CoUmy.  Kotc.     S«e  also /VaJh?*,  JV.  P    Tna    ^  Oi:      n^ 

new  »re  admiMiUe  end«o,e.  ^^  ^     *"  PwtiMlw  tnuA*  or  kqd. 
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the  feelings  of  the  parties.     Few  would  have  had  such  a  mem*>     ^f^J)  J*^  ' 

ber  in  their  family  for  the  whole  County  of  Sussex.    The  land 

was  not  only  poor,  having  been  sold  for  140^  though  the  quantity 

vras  264  acres,  but  the  negroes  were  young,  and  an  expense*    A 

contract,  too,  is  never  set  aside  for  inadequacy,  where,  by  its  — '— — 

terms,  the  property  might  be  regained  by  the  vendor.     Besides, 

inadequacy  of  price  b  only  regarded  in  contracts ;  and  this  deed 

is  pardy  a  gift  in  consideration  of  affection,  and  partly  a  contract* 

2  Bl.  Com.  297. 

6*  The  decree  was  erroneous  in  allowing  interest  on  the  hire 
of  slaves*  (a)  (a)  *^te,  p. 

^  ^  .183.     DiUiard 

r.  TomUnwit 

G^rgt  K.  Taylor^  for  the  appellees.  Mr*  Hay*s  first  point,  ^^' 
that  the  bill  charges  idiocy  only,  and  that  therefore  nothing  else 
must  be  proved,  is  not  correct  in  point  of  fact*  I'he  bill  charges 
*^a  weakness  of  understanding/  which  rendered  Howell  incompe- 
tent to  regulate  his  own  afiairs,  and  classed  him  an^ong  those  who  • 
are  called  idiots.''  The  latter  part  of  this  clause  is  only  the  ampli* 
fication  and  deduction  of  counsel*  But  if  this  were  a  direct  charge 
of  idiocy,  is  it  not  competent  for  a  party  to 'prove  his  allegation 
as  far  as  he  can?  Even  in  criminal  cases,  the  prisoner  may  be 
charged  expressly  with  murder y  and,  yet,  circumstances  may  be 
proved  which  subject  him  to  punishment  for  manslaughter*  In 
Bennett  v*  Vade^  2  Atk.  325*  it  was  decided,  that  a  bill  may  be 
framed  with  twodifferent  aspects,  that,  if  one  fails,  the  other  may 
as  effectually  answer  the  purpose*  In  that  case,  indeed,  the  bill 
was  amended,  in  order  to  insert  the  charge  of  iraud ;  but,  here, 
fraud  is  originally  charged,  without  the  necessity  of  any  amend- 
ment* 

2.  It  is  sud  there  is  no  legal  evidence  of  HowelPs  weakness  of 
understanding*  But,  surely,  opinion  is  the  best  evidence  of  a 
man's  state  of  mind.  No  other,  indeed,  can  be  given*  To  state 
instances  in  which  weakness  of  intellect  was  discovered,  is  often 
diflEicult  and  impossible*  Opinion  must  be  formed  from  general 
observations  on  the  conduct  of  the  party*  To  what  would  the 
doctrine  lead,  that  instances  must  be  specified  I  A  witness  may 
have  seen  him  engaged  in  an  equivocal  act  which  might  have  been 
the  effect  of  weakness,  or  of  levity.  Would  this  evidence  be  as 
strong  as  that  of  a  person  who  had  known  him  from  his  infancy, 
and  declares  an  opinion  that  he  was  uncommonly  weak,  and  inca- 
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^mV**     IMibl^of  managing  his  own  affiiirs?  The  testimony  of  iPofert^ofMn^ 

v,^.^'^^   sen*  proves  clearly  that  Clanton  Umself  was^ensiUe  of  HatveiN 

M  hiujhoi-n    ^nn^Qf  capacity.  This  is  a  very  important  fwrt;  and  Jone^s  refa« 

^^«*<       sing  to  prove  the  deed,  for  that  reason,  together  with  the  Court's 

""""*"*"  refusing  to  admit  it 'to  record,  from  their  own  knowledge  of  the 

weakntres  of  Howell^  are  also  important  facts. 

It  is  objected  that  inadequacy  of  consideration  is-not  charged 
in  the  bill ;  but  if  the  Word  ^^  inadequacy''  be  not  used,   ^  in* 
^  competency^  is;    which  is  the   same   thing.      The  case  then 

amounts  to  thrsi  that  Howell  was  and  is  proved  to  be  a  man  of 
extremely  weak  understanding;    that  Clanton  took  him  to  his 
house,  affecting  to  be  his  protector;  acquired  consideraUe  iiAu- 
ence  over  him,  and  became,  in  equity,  a  trustee;  and,  instead  of 
protecdng,  induced  him  to  sign  a  deed  convejang  to  himself  aD 
his  estate  for  a  very  inadequate  consideration:   a  comhinatioQ  of 
(a)  f  P.Wm.  circumstances  fully  sufficient  to  set  aside  the  deed.(tf)     In  Ciari* 
^^kam^^  wn  V.  Hftnway,  it  was  considered  a  badge  of  fraud  that  JJoji. 
way  only  took  a  bond  to  secure  the  annuity,  and  not  a  mort- 
gage.    In  our  case  no  security  at  all  was  taken;    but  a  tract  of 
land  and  ten  negroes  were  given  for  the  privilege  of  breathing 
in  this  world.     Mr.  Bay  contends  that  the  land  was  worth  only 
ten  shillings  per  acre,  and  the  negroes  were  all  young  and  expen- 
sive.    But,  as  to  the  negroes,  this  is  not  probable ;  and,  in  fiict, 
the  report  of  the  Commissioners  proves  they  were  profitable; 
for  it  shews  they  were  equal  to  the  support  of  HoiveU* 

Again,  it  is  said  that  HofweWs  competency  of  understanding 
is  proved  by  his  obtaining  the  bond  from  his  sister !  If  that  act 
proceeded  from  Howell  it  was  wonderful  indeed !  From  a  man 
who  never  before  had  been  out  of  the  County  of  Sussex  I  Bat 
it  was,  evidendy,  a  mere  artifice  of  Clanton;  and  Howell  was  only 
his  instrument ;  through  abundant  caution ;  for,  if  he  had  gone 
out  himself  he  might  have  been  suspected.  This  bond  is  relied 
on  as  a  bar!  But  if  the  transaction  was  fraudulent,  shall  die 
person  who  was  guilty  of  the  fraud  shelter  himself  under  it? 

But  there  is  one  damning  fact  which  makes  this  a  stronger 

ease  than  any  in  the  books.     The  power  of  revocation  inserted 

in  the  deed  is  relied  on  shewing  that  no  fraud  eusted  in  the 

(*)   8   Jtk>  transaction..    Yet  in  Bennett  v.  Vade^(b)  a  similar  power  in  the 

^?0.  deed  from  Sir  John  Lee  is  relied  on   as  evidence  of  fraud« 

Put  what  was  the  power  of  revocation  in  HorfpelTs  deed  I     hk 
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case  of  his  marriage !     A  man  who  was  a  mere  mass  of  corrup-     -^^l^^ 
tion  to  marry !     But,  in  fact,  in  less  than  two  years  afterwards,   v^-y^^i^ 
Clantm  sells  the  land,  and  induces  this  poor  ignorant  boy  to  join   Whiuhom 
in  a  deed !     Where  then  was  the  habitation  for  his  wife  ?  "*»^ 

In  Filmer  v.  Gott^(a)  the  deed  was  set  aside  on  account  of  im-  ^^  j  ^^ 
portunity  in  obtaining  it,  inadequacy  of  price,  the  vendor  living  ^^^  Ca9.7(k 
alone  and  having  no  friend  to  consult.     But  whom  did  Howell 
consult?     The  man  interested  to. deceive  him.     From  the  death 
of  his  mother  to  the  date  of  this  deed,  he  continued  an  inmate 
of  ClantorCa  house,  who  abused  the  confidence  reposed  in  him* 
All  the  witnesses  prove  extreme  kindness  to  Howell  before  the 
deed,  and,  afterwards,  extreme  brutality.     Wherever  there  was 
a  remarkable  intimacy,  and  undue  influence,  the  Court  will  look 
with  a  jealous  eye  on  the  transaction,  and  set  aside  the  deed  if 
there  be  not  perfect  reciprocity;  as  in  1  Vez.  400.(*)  where  the  (V^CoeHngr. 
case  was  of  a  parent  and  child;  1   P.  Wtm.  118.(c)   of  undue  tc)^ihtke  of 
influence  in  prospect  of  marriage;    3  P.  Wms.  \29.{d)  of  an  xj^ThJ^d 
fceir  entrusted  to  a  servant  who  imposed  upop  him  ;  (in  which  Mohtm' 
case  it  is  said  that  **  a  breach  of  trust  is,  of  itself,  evidence  of  FUxr^Uc!^ 
fraud,  nay,  of  the  greatest  fraud;'^  1  P^  Wms.  Sia(<r)  of  a  young  ^^^a^h!^ 
heir  induced  to  sell  an  expectancy  at  an  under  rate.(/)  So,  too,  J^^^^pL^'iT 
a  bond  is  not  obligatory  where  its  efiect  was  not  known  to  tUb  Pai^mon,    i 

. ,.         ,  N  ^        ^  Bro.  Ch,  Com, 

•bbgor.(^)  167— 175* 

As  to  Mr.  Hay^s  sixth  point  that  interest  oughjt  not  to  have  ^^*  ^  *S 
been  allowed  on  die  hire  of  the  slaves;  I  shall  not  contend,  after  ^^'  ^*  ^<»- 
the  decision  of  this  Court,  that  mterest  on  conjectural  profits  is  LUvfeUyn, 
allowable.     But  there  are  circumstances  in  this  case  which  take 
it  out  of  the  general  rule.     Both  sides  consented  to  the  report 
as  it  stands.     Indeed,  the  Commissioners  made,  no  report,  but 
<Hily  signed  what  the  parties  had  agreed  too.     It  is  stated  on  the 
record  (in  the  final  decree)  that  the  defendants  not  only  made 
no  objection^  but  approved  of  it. 

Wirt^  on  the  same  side.  Admit  the  fact  that  Howell  was  not 
an  idiot;  yet  weakness  of  understanding,  though  not  amounting 
to  idiocy,  is  amply  sufficient,  when  connected  with  any  one  of 
the  other  circumstances  of  this  case,  to  set  aside  the  contract. 
Weakness  of  intellect  alone  is  not  sufficient :   but  coupled  with 

•  See  on  this  mlrjeet  a  very  eomprehensiire  note  of  the  editor*    S  {Coxt^9)  P. 
Wtm*  (Sth  edit)  p.  ISl.;  U  which  the  Mithorities  generally  are  eoUeoted. 
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•ArKii , '  any  thing  else,  as  inadequacy,  fraud,  &c.  it  is.(a)  Sd  alao  inade- 
quacy, ^(?r  «^,  is  not  enough,  in  generaL  Yet  gross  inadequacy 
is  considered  as  evidence  that  the  mind  was  under  undue  influ- 
ence.(^)  But  it  is  not  necessary,  in  this  case,  to  rely  on  the  prin- 
(a  Hhtt  7  ^'*P^^  ^'^*^  gross  inadequacy,  of  itself,  vitiates  the  contract;  for  it 
^imtM,  ^  Ch.  certainly  is  sufficient  to  have  that  effect  when  cooibined  widi 
Cuwkfn  V.  HoweWs  weakness  of  intellect,  and  bodily  distress ;  widi  his  be* 
Wm^^i^^  ing  just  of  age  at  the  time;  or  with  Clanton^s  near  relationship 
(6)  I  Br9.  cfL  and  great  influence  over  him;   all  which  circumstances  are  here 

Cos    6    8.   1^.  ^  ... 

Gvjynae  v.     united*(c)     Actual  fraud,  or  imposition,  m  such  a  case,  is   not 
CA^  Co*.  \bi  necessary  to  be  proved,  but  may  be  presumed  in  a  Court  of 

JHatt^mon-   10      But  it  is  said  there  is  a  farther  consideration  foV  this  deedbe- 

UnUerhiU   v.  sides  a  support  for  life ;  viz.  love  and  affection.     In  Gxvynne  r» 

U)^^eron  v.  Heaton^{e)  very  particular  care  in  the  wording  of  a  contract   i% 

wi  Joitr^^  V  ™^o^i*^*5d  by  Lord  Thurhtv,  as  a  sign  of  fraud.     But  the  con* 

Feacfuf,  lOid.  sideration  of  affection  must  be  for  a  near  relation.      4  Cntt$e*s 

Jied  ▼    Jaru'  Digest^  25.  Carries  it  no  further  than  to  brothers,  or  children  of 

Sm!    «  V'er   brothers ;  which  docs   not  eirtend  to  a  first  cousin,  or  father's 

iss.'s  c.co>  brother's  child.     But  the  consideration  of  blood  is  a  mere  noa* 
▼.    Gtbtpn,    I         .  ....  r  t 

Vegso^l*roof  entity,  where  a  deed  is  drawn  from  a  weak  man. 

Irm/j^.mi      As  to  the  objection  that  the  charges  in  the  bill  are  not  sufficient 

i^^Anb'  M   ^^  '^'  ^^  ^^^  evidence  as  to  weaknesb  of  intellect,  inadequacy  of 

note  {6).         consideration,  undue  influence  and  fraud ;  the  result  of  die  au« 

Cat.  V        '  thorities  is,  that  where  there  is  a  single   insulated  charge,  die 

plaintiffii  shall  not  be  permitted  to  surprise  the  opposite  party,  by 

shifung  their  ground.     But  a  charge  of  fraud  in  general  terms  is 

U')Co^'E9'  sufficient.(/)    In  jf ones  \.  y ones j  Z  Atk.  110.  forgery  was  die 

^ '  ^'  single  charge  in  the  bilL     But  here  the  separate  badges  of  frkod 

are  expressly  mentioned  }  and  the  bill  concludes   with  a  prayer 

that  the  deed  may  be  set  aside  for  fraud. 

Again,  it  is  contended  that  opinions  of  witnesses  are  not  ad- 
missible evidence  to  prove  weakness  of  understanding.  But  as 
to  thispoint,  opinions  arc  the  best  evidence.  Mr.  Hay  admit  s 
that  opinions  may  be  given  by  physicians  and  artists.  So  also 
opinions  are  admissible  as  to  hand- writing ;  because  in  such  case 
the  witness  has  had  opportunities  of  forming  opinions,  which 
the  Court  and  Jury  had  not,  and  which  are  not  susceptible  of  de- 
scripdon.  If  he  should  attempt  to  specify,  he  would  have  to  state 
the  manner  in  which  the  writer  cut  each  particular  letter.  So,  in 
1 
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cases  of  weakoest,  opinions  are  formed  from  a  variety  of  ciraim«     '^fJli^' 

stances ;  frequently  not  so  much  from  active,  as  passive.      If  in« 

sulated  facts  were  taken  as  evidence,  Sir  Isaac  Newton  might  have 

been  convicted  of  lunacy ;  for  he  has  been  seen  to  go  into  com* 

pany  with  only  one  stocking  on.     To  oppose  this  unfavourable  •■■■"-^■■^ 

circumstance  by  other  facts,  a  witness  must  read  his  principia. 

In  2  Ath.  dd7.(a)  it  is  even  doubted  whether  particular  facts  u)  Clatber, 
can  be  given  in  evidence  at  all.  But  at  length  it  is  held  that  you  ^^'^^ 
may  give  evidence,  both  as  to  general  opinion  and  particular  facts, 
in  an  issue  on  non  compos  mentis.  So,  witnesses  to  a  will  are  * 
only  called  upon  to  speak  of  the  general  state  of  the  testator's 
mind*  The  circumstance,  that  Howell  told  Mrs«  Mason  the  ob- 
ject of  the  deed^  is  no  proof  of  his  having  capacity  to  make  such 
a  contract  as  ought  to  bind  him ;  and  does  not  make  the  case 
atronger  than  that  of  Gartside  v.  Lherwoody  1  Bro.  Ch.  Cos.  560. 
Great  reliance  is  placed  upon  his  trip  to  North  Carolina,  and  ob- 
taining the  bond  from  Mary  Howell;  but,  taking  that  fact  with 
all  iu  circumstances,  it  is  rather  a  proof  of  additional  fraud  prac- 
tised by  Clanion,  who  must  have  instigated  him  to  such  an  un- 
^ommcm  exertion.  That  Howell  acted  tmder  ClantorHs  influence, 
and  did  not  understand  the  nature  of  the  bond,  is  evident ;  for  a 
condition  was  introduced  into  it  which  made  him  an  instrument 
•f  fraud  upon  him8el£ 

Hay,  in  reply.  A  cousin  is  unquestionably  within  the  de- 
grees of  consanguinity  to  raise  a  use  on  a  covenant  to  stand 
seised  to  uses.(^)  m  Siwnd.  •» 

FroMd  is  never  to  be  presumed.     If  all  the  Chancellors  from        '  *^' 
the  time  of  Adam  to  this  day  were  to  say  that  it  may  be  presumed, 
my  judgment  would  still  rise  in  rebellion.     1  Vesey^yon.  20.(c)  (c)  X<fw/t  r. 
2  Com*  Dig.  314.  and  1  Fonb.  399.  shew  that  fraud  is  never  to  be  ^^°^ 
presumed;  though,  I  admit,  it  may  be  inferred  from  circumstan- 
ces calculated  to  justify  such  inference. 

The  clause  in  the  bill  charging  idioCy,  is  improperly  subdivided 
by  Mr.  Taylor.  The  first  part  of  that  clause  ought  to  be  taken 
in  connection  widi  the  last.  Idiocy  is  not  the  consequence  of 
weakness  of  understanding;  but  the  converse  is  true:  and  say- 
ing that  a  man  is  **  classed  with  idiots'*^  is  equivalent  to  saying 
that  he  is  an  idioU 
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'  Judge  Tucker.  This  is  a  bill  to  set  aside  a  coovcyancc  of 
lands  and  negroes,  made  the  2CHh  of  February^  17 %^%  by  WHUam 
Howell  to  his  cousin  John  Clanton^  both  deceased,  on  the  grouads 
stated, in  the  bilL 

The  bill  states,  that  ^^  HowclL,  from  the  time  of  his' birth  to  the 
time  of  his  death,  laboured  under  a  lamentable  and  ihvincibls 
weakness  of  understanding  and  intellect y  which  rendered  him  abso* 
hitely  incapable  of  regulating  his  own  affairs*  and  classed  him,  with 
propriety,  among  those  who  are  called  idiots;^  that  thb  was  iim- 
versally  known,  and  assented  to,  by  all  who  knew  him  ;  that,  soon 
after  he  arrived  at  the  age  of  twenty-one,  his  cousin  yohn  Clinton^ 
to  whom  his  situation  had  been  long  and  perfecdy  known,  induced 
him,  although  hehada.si8ter  then  living,  who  is  one  of  the  complaiiH 
ants,  to  execute  a  deed,  for  all  his  lands  and  slaves,  as  his   abso- 
lute property  and  estate,  for  the  incompetent  consideration   of 
finding  and  providing  for  him  ztj^ffictent  and  plentiful  meat,  drink^ 
washing,  lodging  and  clothing,  in  a  comfortable  and  pl^ntifid 
manner y  during  the  said  HowelFs  life,  or  remaining  a  batcbekjr; 
as  will  more  fully  appear  by  the  deed,  in  which  there  is  die  £0!^ 
lowing  clause,  not  mentioned,  or  in  any  way  noticed  in  the  bill; 
*^  Provided  nevertheless,  and  it  is  hereby  agreed  on  by  and  be- 
tween the  parties  to  these  presents,  to  ,be  the  true  intent  and 
meaning  of  these  presents,  that,  in  case  the  said  William  HatoeU 
shall  hereafter  intermarry,   thitt  the  estate   above  conveyed,  as 
well  land  as  slaves,  with  the  increase  of  die  said  slaves,  shall  re^ 
vert  unto  the  said  Howell  and  his  wife,  during  their  joint  and 
several  lives ;  and,  in  case  the  said  HoWeUshaii  have  lawful  issue, 
that  the  said  esute,  and  ever}*  part  thereof,   shall  be  subject   to 
his  disposal  Simong  them,  by  deed  or  will;  or,  in  case  of  hisfaU- 
ing  to  make  such  distribution,  then  it  shall  ^a««,  andgOy  andde* 
scend agreeably  to  the  act  oj  Assembly^  in  case  of  his  dying  in* 
testate  ;  but  if  no  such  issue,  the  same  to  revert  to  Clanton  uod' 
his  heirs,  after  the  death  of  Howell  and  his  wife."      The  bill 
then  proceeds  to  sute  that,  after  this  deed  had  been  TBUsfraudtt^ 
lently  obtained  from  an  unfortunate  and   wretched  being,  who 
was  ignorant  of  its  operation^  the  said  Clanton  having  bad  the 
same,  after  several  inejfectwd  attempts^  proved  and   |3ccorded» 
treated  Howell  as  a  vagabond  nfid  outcast^  and  a  sx^vA  j  aod^  in 


Jbt  iheiSth  fear  of  the  Comm&rrwealtK^  5Y7 

pirder  ta  mimifest,  more  pl'dinl^*,  the  patp^h  and  infamous  fraud  ^'^^^**» 
practised  on  this  occasion  by  the  said  ClantQn^  the  complaiitanu 
aver  and  offer  to  prove  that  the  deed  above  mentioned  when  of- 
fefed,  at  itnx  and  several  times  alkr,  to  the.  Court  for  probate,-^ 
was  rejected  by  the  Court,  and  not  pennitted  to  be  recorded^ 
from  dieir  indlvifdual  knowledge  of  the  &cts  before  suted ;  1ind 
after  stating,  some  other  circumstances  not  material  to  be  noticed 
in  this  part  of  the  cause,  they  pray  that  the  Court  may  declare 
and  render  null  to  all  intents  and  purposes  the  aforesaidyhndb/pnl 
deed.  &c. 

The  answer  of  Sarah  WfkHehom^  who  was  the  'wife  of  John 
Clanton^  saith,  that  the  complainants  are  very  much  mistaken  in 
the  representation  which  diey  have  made  ;  diat  H^wtll  was 
about  nineteen  or  twenty  when  his  mother  died  ^  and  she  avers 
that,  for  several  years  before  his  nuither's  death,  he  had  been 
afiicted'  with  sores -and  ukers  which  sometimes  covered  a .  great 
part  of  his  body ;  that  he  continued  in  that  situation,  or  -wormr^ 
until  he  died,  which  was  about  the  year  1789;  that,  when  the 
ulcers  dried;  as  they  occaskmally  did,  his  bodily  pains  and  afflic- 
tions seemed  to  increase.  She  believes  that  the  ulcers  rose  in- 
v^i^ly,  because  there  were  frequent  discharges  of  matter  from 
liis  mouth  and  nose ;  which  will  account  for  his  unsightly  ap- 
pearance, and  the  society  in  which  he  might  sometimes  be  seen  z 
that  he  was  afflicted  in  this  way  when  he  came  to  live  with  her 
deseased  husband  Clanton;  that,  when  at  home,  he  always  dined 
^ith  the  fiimiiy  when  he  pleased,  and  was  lodged  as  comfortably 
as  his  diseased  condition  woidd  admit ;  that  he  was  not  an  idiot, 
as  the  complainants  suppose.  It  is  true  that^from  continued  and 
exceesive  aJlicHon^  his  mind  was  impaired;  but  he  generally  had' 
understanding  enough,  not  only  to  preserve  his  person  from  mis- 
chief, but  to  converse  rationally  and  sociably,  and  to  guard  against 
any  deception  or  advantage  which  others  might  be  disposed  to  take 
of  hiin.  She  further  saith,  that  the  said  Wiilicm  Protossd  to 
the  said  yohi\  to  make  such  a  conveyance  as  is  contained  in  the 
dttd^  several  times  before  it  was  actually  executed;  that  that 
deed,  as  well  as  the  one  which  the  complainants  alluded  to  as 
having  been  rejected  when  offered  for  record,  is  attested  by  JDo- 
vid  Mason;  that  which  is  dated  the  first  of  Cktober^  1783,  (which  is 
admitted  by  consent,  and  appears  at  the  end  of  thb  record,)  was  not 
^corded,bccai|se,  as  she  has  been  tpld,  it  was  thought  to  be  informal 
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ind  not  beeauae  diere  w«a  any  suspicioo  ofadvaatafe.  Sbc  aUi^ 
that  the  bargain  waa^  in  her  catunaMm  a  proper  one^  becaiise  the 
coDfineaieiitt  to  whkh  hia  diaeaa^  ofteo  condeimied  him,  would 
have  onade  it  iocoaveoieac,  \i  not  ioapracticable^  for  htm  to  mat* 
'  sage  hia  eatale* 

About  two  thirda  of  the  witneaaea  (of  whom  there  are  near 
^rty)  teatify  either  their cwn^OT^i^gener4itopimm<^^i^  neij^ 
bourhood,  that  HowcU  waa  a  peraon  of  extremely  turoi  inuUcct} 
but  it  waa  conceded  by  the  iq>peUeea'  coui^el  that  there  is  no 
proof  that  he  waa  an  i&oU    The  reat  of  the  witnesaea  carrobo-> 
rafee  the  acoount  given  of  him  in  the  anawer.     There  is,  ho  we  v  er, 
Hus  obvious  diatinction  between  the  aoawer  and  the  dcpoaidona 
taken  in  aupport  of  the  biU.     The  anawer  am^/actsi  the  bitter^ 
in  general,  OFiHioNfr  only,     if  it  be  otgcf  ted»  that  the  anawer  ia 
Qot  entided  to  the  same  credit  as  the  deporition  of  a  witness,  who 
ia  anppoaed  to  be  dbinterested ;  there  lu^  cwcwiiataQces  Bfftaremt 
i^Km  this  record,  that,  in  my  opinion,  place  thi#  antiwer,  ii^  point 
of  credibility,  upon  very  high  gtoond* .  Firnt,.  it  is, perfectly  re- 
apcmsive  to  die  biil^  and  atanda  uncontradicted  evw  liy  a  ahadow 
oif  evidence,  in  a  moat  material  point,  whiich  I  ah^kjl  iMBt^after  no* 
Ike.   Seccmdly,  it  s^peara  irom  the  will  of  yoAn  Ckaiim  (aflacn^ 
die  ezhibita)  that  his  widow,  upon  her  ma^iage  with  ^  defieiMW 
ant  Whi$eh9m^  forfeited  every  provision  miule  for  1^  in  CkmUaCt 
will.     She,  therefore,  is  presumably  a  defendant  wkhfmt  interest 
in  the  cauae,  whoae  answer^  where  it  b  responsive  |o  tha  UU,  ia 
thereby  entitled  to  the  utmost  credit;  especially ^  wlipse  it  atanda 
uncontradicted  as  to  the  fact  alleged.     It  states,  then,  in  my  opi- 
nion, in  a  very  candid  manner,  a  good  and  sufficient  mduoemeni  to 
the  contraa  on  the  part  of  Soxoell*    Helpless  and  forlom,  as  ho 
^ipears  to  have  been,  from  the  whole  current  of  the  testimony,  it 
was  certainly  an  object  with  him  (if  he  had  any  intellect  at  aB)  lo 
secure  ^  himself,  during  his  miserable  existence,  ^  m^ient  wad 
plenttfiU  meaty  driniy  xvashing^  todging^  and  clothings  in  a  com^ 
rORTABLfi  and  plentiful  numner*^^    These  are  the  cogent  in- 
ducements to  the  bargain,  and  some  (jfthe  considerations  (and  cer- 
tainly the  principal)  mentioned  in  the  deed*    That  he  poasesaed 
auScient  intellect  to  know  this,  appears  not  only  fi^m  what  passed 
between   himaelf  and  Mrs.  Muon^  when  he  came  to  her  hua- 
band  ,to  draw  the  deed ;  but  ^rom ,  his  subsequent  ocMnplaint  to 
itobert  yohes,  one  of  the  compUommta'  witpeaaeai  ^that  Qtantfw 
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4id  not-ute  him  well;  and  from  the  large  oflfers  which  he  made      ^^JiV^ 
to  youe^i  if  he  would  get  his  eilate  from  Ckmton  for  him.''     But     ^.^^v^Vi/ 
a  frffther  and  more  coDvincing  proof  that  he  was  not  a  person  of  Whitehom 
auch  weak  uBderstanding  as  not  to  know  what  he  was  about,  when      HinW 
making  a  bwgain,  appears  from  the  singular  and  uncontradicted  . 

fact  of  his  taking  a  journey  by  himself,  (as  far  as  appears  to  the 
^ontnuy,)  to  the  house  of  Jamea  Nkhobon^  in  North  Carolina^ 
where  hb  sister  {one  of  the  complainants)  lived,  for  the  cspres^ 
purpose  of  ^ving  her  three  instead  of  iw9  negroes,  which  his  mo- 
ther, by  her  will,  had  required  of  him  to  give  that  sister,  before 
he  should  be  entitled  to  any  part  of  the  mother^s  estate.  The 
bond  of  relinquishment  which  be  took  from  hb  sister  on  that  oc» 
casion,  was  drawn  hj  John  Faalcon^  of  North  Carolina^  and  exe» 
cuted  at  Nichohon^a  house,  where  §he  resided,  and  attested  by  NU 
chohofif  his  wife,  and  a  third  wimess.  Not  a  syllable  is  heard  of 
Clonton  on  this  occasion;  and,  yet,  this  very  transaction  is  imputed 
to  HIM  as  an  evidence  <^  frauds  although  neither  charged  as  such 
(nor  even  hinted  at)  in  the  bill,  nor  mentioned  by  any  other  of  ' 
the  witnesses*  This  transaction,  therefore,  as  it  appears  by  tins 
record,  is  conclusive  evidence,  that  Horvell  was  neither  an  ickot^ 
(as  the  charge  in  the  bill  imports,)  nor  yet  a  person  of  such  weak* 
ness  of  intellect,  as  not  to  be  able  to  u^erstand  the  nature  of  his  < 
own  interest,  or  of  any  bargain  he  might  be  about  to  contract. 

But  it  is  insisted,  that  an  advantage  was  tiAen  of  him  by  his  re-  n 

lation  Clantonj  immediately,  or  very  soon  after  he  came  of  age; 
and,  although  weakness  of  understanding  alone  may  not  be  suS> 
dent  to  set  aside  a  contract  fairly  made,  and  for  an  adequate  cooi* 
sideration,  yet,  when  it  b  coupled  with  such  a  circumstance  as 
that  jiist  mentioned,  or  with  previous  dependence;  (a3  appears  to 
have  been  the  case,  in  some  degree,  at  present;)  or  with  trust  and 
confidence ;  or  with  unbounded  influence ;  or  with^roM  inadequacy 
of  price  or  consideration;  or  with  extrenkc  distress  of  situation^ 
or  with  the  pretermaaton  of  an  unoffending  sbter,  who  was  his 
nearest  reladon  and  heir;  that  a  Court  of  £quity  will  r^ind 
die  contract. 

I  shall  not  enter  into  a  minute  discussion  of  aU  these  several 
points,  all  which  I  conceive  to  be  put  completely  out  of  d:ie  ques* 
tion,  either  by  die  facts  apparent  in  die  record  in  support  of  the 
defendants'  right,  or  the  want  of  auch  facta  on  the  part  of  the 
oqiDplainamBi  or  die  xoatU  qf  charges  in  the  UU  npon  some  of 
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A»«iL,  these  sufcjccts.  The  only  direct  di&i^  in  the  bill  (exctpt  doit 
invincible  wcakneM  of  understandings  of  which  there  is  no  proof) 
is>  that  Clanton  inJucml  MaweU  to  €xctiite  the  deed  for  die  ^ 
competent  constderation  thereb  mentioned*  Now  die  answer  €t 
Sarah  Whitehorn  (which  b  expresaly  responsive  to  this  charge  of 
CianUnCt  imbtdng  Horweil  to  execute  the  deed)  states^  ^  that 
Howell  vwovosetyto  Clanton  to  make  such  a  conveyance  eeperal 
timee  before  it  was  actually  executed.**  There  is  not  a  ecbUtUa 
of  evidence  to  the  contrarj'^  in  the  whole  record :  on  the  contrary, 
Mary  MauorC^  testimony  may  well  be  considered  as  corroboratiDg 
this  assertion  in  the  answer.  Neither  HoweWe  supposed  youdi, 
nor  previous  dependence,  nor  his  trust  and  confidence  in  Ckauon^ 
which  seem  rather  to  have  sprung  from  his  affection  and  a  sense 
of  gratitude,  than  from  any  other  cause^  nor  his  unbounded  influ- 
ence, (of  which  there  is  no  sort  of  proof,)  can  derive  any  strength, 
in  opposition  to  this  uncontradicted  testimony,  so  perfectly  re» 
spoDsive  to  the  most  nnaterial  charge  {except  tdiocy)  in  the  bilL  I 
ahall  therefore  proceed  to  the  inadequacy  of  consideration^  as  the 
next  subject  of  inquiry. 

Neither  the  value  of  the  land,  nor  that  of  die  negroes,  is  stated 
in  the  bill ;  nor  in  either  of  the  answers ;  nor  in  any  of  die  depo- 
sitions, ti)at  I  can  discover*  An  obvious  reason  for  the  omission 
in  the  latter  appears  to  be,  that  it  was  not  put  in  issue  by  the 
former*  The  Commissioners  appointed  by  the  Court  of  Sussex 
County  to  state  an  account  of  the  reasonable  hire  of  the 
•laves  mentioned  in  the  deed,  (from  the  time  of  the  death  of 
jB(0iiv//tothe'timeof  their  report,)  and  to  report  the  sum  for 
which  the  lands  were  sold,  (by  Howell  and  Ci^AxTov  jointly^  aa 
appears  from  one  of  the  answers,  though  neither  the  constdera- 
tion money,  nor  the  person  to  whom  the  same  was  paid,  or,  if  to 
bothf  in  what  proportions  such  payment  was  made,  anywhere  ap- 
pears,) have  furnished  some  data  by  which  a  conjectural  estimate 
of  the  actual  fee-simple  value  of  the  lands,  when  sold,  and  the 
annual  worth,  or  hire  of  the  slaves,  during  the  whole  period  diat 
elapsed  between  the  date  of  the  original  deed  in  October^  1789, 
and  die  date  of  the  Commissioners'  report,  the  1st  of  October^ 
1 8(H,  a  period  of  one  and  twenty  years,  may  be  guessed  at.  They 
state  the  sales  of  the  two  tracts  of  land,  containing,  as  alleged  in  the 
bill,  264  acres,  at  145/. ;  which  is  just  eleven  shillings  an  acre* 
They  estimate  the  negro  hire  for  the  year  1789,  due  yemiary  If 
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1790,  NOTHING.  This  mtP^htbc  because  Howell  died  late  m  1789;  April, 
bat  whether  it  were  so  or  not  does  not  appear;  nor  are  we  m-  s^^^rs^ 
ibrnied  when  he  died.  The  next  year  we  find  the  value  of  their  hire  WhUehom 
(reasonable  deductions  for  their  maintenance  and  support  being 
£rst  made  by  the  Commissioners)  charged  at  six  pounds.  The 
next  year  12/.  17^.  6^.,  the  third  year,  19/.  9s.  \d.  3-4.;  the  ave^ 
ro^^  value  of  those  three  years  being  12/.  15*.  6</.  U2.per  annum: 
but,  if  the  year  1789  ought  to  be  taken  into  the  account,  (as  it 
would  seem,  from  the  Commissioners'  thinking  it  necessary  to 
notice  that  year,)  the  average  ^ue  of  the  slave  hire,  after  ma« 
krag  due  deductions  for  the  support  and  maintenance  of  such  as 
were  young  and  chargeable,  for  those  four  years,  was  only  9/. 
11^.  7(/.  3-4.  Taking  it,  however,  at  the  highest  average^  and 
adding  thereto  the  interest  of  145/.,  for  which  the  lands  were 
sold,  amounting  to  7/.  7s*  6d*  more,  the  average  value  of  HoW" 
elPs  whole  annual  income  for  those  three  years  amounts  to  20/. 
3s.  Od*  U2.  But  we  have  no  reason  to  rate  it  so  high,  at  any 
period  during  his  life.  For  the  value  ^  tlie  slaves  being  only 
-6/.  the  first  (or  second  year)  after  his  death ;  upwards  of  12L  the 
succeeding  year ;  near  20/.  the  next;  and,  so  on,  gradually  in- 
creasing  from  year  to  year,  till  we  find  it  valued  to  S7L  4*.  6d. 
in  1802,  which  is  the  highest  estimate  of  the  whole;  we  are  well 
warranted  in  supposing  that  the  greater  part,  or  the  whole  of 
them,  consisted  of  young  negroes,  who  were  either  chargeable, 
or,  at  most,  not  very  profitable.  Taking  it  either  way;  and,  even 
supposing  the  annual  profits  of  HowelPs  estate,  at  that  time,  to 
have  been  equal  to  20/.  Zs.  the  average  for  those  three  years,  I 
should  not  deem  that  sum,  by  any  means,  a  sufficient  considera^ 
tion,  for  the  comfortable  and  plentiful  accommodation  and  sup- 
port of  a  miserable  object,  such  as  Hoxvell  is  described  to  have 
been. 

Objection.  That  it  was  not  the  yearly  value  of  the  lands  and 
negroes  only  that  Clanton  was  to  have  by  this  deed,  as  a  con- 
sideration for  the  maintenance  of  Howell;  but  the  absolute  pro- 
perty therein. 

Answer.  That  is  not  the  case.  If  Howellh2Li married^  the  annual 
profits  were  all  Clanton  was  to  have  till  the  death  of  Hoxvell  and 
lus  wife  both;  and,  if  he  had  lawful  issue,  the  property  was  gone 
from  him  for  ever.  And,  though  it  may  be  supposed  the  chance 
efHowelPs  marriage  was  not  great,  yet  he  was  free  to  do  so,  and 
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AFftii.»     tlierebjr  to  |mt  an  end  to  the  preteniy  and,  pomUy,  to  die  fiOkrt 

y.^'srs,^    interest  and  hopes  of  ClaiUoni  who  had  during  the  life  ot  How^ 

Whitehorn   eiLt  DO  ttore  than  an  estate  upon  an  eiqpress  condition  in  deed^ 

Hinet.      wbich  it  was  indie  power  of  Howell  to  avail  himself  of  at  anj 

■  moment,  and  thereby  defeat  the  estate,  if  he  thought  proper  so 

to  do. 

Otgection*  Howell  was  not  supported  and  maintained  in  die 
iinanner  he  ought  to  have  been  by  ChaUon.  1  his,  if  true,  might 
have  been  some  ground  for  an  application  to  a  Court  of  Equity  by 
Howell^  in  his  life-time,  either  to  rescind  the  contract,  or  co 
compel  CUmton  to  pay  him  a  stated  allowance  tor'  his  sup- 
port, as,  from  all  the  circumstances  of  the  case,  might  have  been 
most  proper :  but  it  furnishes  no  ground  for  the  representmweA  of 
Howell  to  apply,  at  this  time  of  day,  for  the  rescision  ot  a  con- 
tract, the  beneficial  provisions  of  which  terminated,  on  his  part^ 
with  his  life.  If  the  person  to  whom  he  complained  that  Clanton 
did  not  use  him  well,  had  applied  to  a  Court  in  his  behait,  to  per- 
fliit  him  to  sue  in  Jbrma  faufieris^  the  case  might  have  appeared 
such  as  to  entitle  him  to  some  relief;  but,  what  it  ought  to  have 
been,  this  Court  cannot,  at  this  time,  by  any  possibility,  judge* 
It  appears  to  me,  therefore,  that  there  is  neither  a  gro^  inade- 
quacy of  consideradon,  nor,  under  all  the  circumstances  of  this 
case,  any  inadequacy  of  consideration  at  all.  Neither  is  there 
any  evidence  in  this  record,  of  any  advantage -being  taken,  by 
Ckmtony  of  the  extreme  distress  of  Howell^  nor  of  his  exerting, 
at  any  time,  any  improper  influence  over  him;  nor  is  there,  that 
I  can  perceive,  the  smallest  proof  ot  frauds  or  any  undue  prac- 
tice whatsoever  on  the  part  of  Chnton;  unless  we  are  to  pr^ 
some  it  from  the  fiice  of  the  deed  itself,  which  has  not  even  the 
slightest  colour  of  it,  in  it;  olr,  unless  we  infer  it  from  what  has 
been  said  of  HowelPe  complaints  of  not  being  well  used,  which 
the  answer  of  Sarah  Whitehorn^  and  the  depositions  of  several  of 
the  witnesses  to  the  same  effect,  render  questionable  at  least;  and 
certainly,  those  complaints,  if  true,  fall  very  far  short  of  esta- 
blishing a  charge  oi  frauds  unless  we  were  to  denominate  every 
breach  of  a  posidve  contract,  a  fraud;  which  no  Court  c^ 
Equity  has  yet  ventured  to  do,  that  I  know. 

I  have  preferred  considering  this  case  upon  the  real  merits^  as 
it  appears  upon  the  face  of  the  record,  to  an  invesugadon  of  the 
practical  points  which  have  been  argued  at  die  bar;  because  I  woul4 
never  wbh  to  reverse  a  decree  of  a  Court  of  Chancery^  upon 


^SSKJ  Other  ground  tbao  the  mcri^  of  the  cause,  where  they  can     ^\^^q* 
be  fsiirly  got  au     la  the  prescot  insteoce*  my  opinion  ia,  that  both    >^0^>rsm 
^orees.be  reverted,  and  the  compUinanta'  bill  diamisied  with  Wbitehont 
costs.  Ubet. 

But  if  the  complainants  were  entided  to  a  decree  in  their  £a*    -      - 
your,  I  am  sdU  of  opinion  tluit  the  present  decree  is  erroneous. 

Afy  first  obj^otion  to  the  present  decree  is,  that  the  Commis- 
aioners  have  alloiy^  inicrest  on  the  hire  of  the  slaves,  from  year 
to  year,  from  the  period  of  HcwelTa  death,  to  the  day  of  making 
their  report* 

In  giving  my  opimon  in  the  case  of  Dilltarfl  v.  Tomlimon^ 
(his  term,  I  stated  several  instances,  where  1  thought  an  execu- 
tor or  administrator  could  not  be  chargeable  for  interest  upon 
money,  atUwdhf  received  by  him*  Much  less  with  interest  upon 
the  hire  of  slaves,  which,  peradventure,  he  may  never  have  re* 
ceived^  or  not  for  several  years  after  it  became  due.  I  beg  leave 
to  refer  to  what  I  then  said,  as  containing  my  deliberate  opinion, 
and  the  reasons  for  it. 

Objection.  The  report  states  that  the  same  was  made  in  the 
presence,  and  w:ith  the  approbation,  of  the  defendants* 

Ths^t  is  not  the  case.    Sally  Whitehorn^  wife  of  one  of  the  de^ 
fendants,  and  Nathaniel  ChamUtss^  who  acted  as  special  guardian 
to  the  mfant  defendants,  are  stated  to  have  been  present.    But 
the  executors  are  n^ith^  stated  as  being  present,  nor  even  as  hav- 
ii^  notice  to  attend.     The  consent  of  the  others^  who  were  pre* 
afnr,  therefore,  cannot  possibly  a&ct  the  execiUors»  Neither  (1  pre* 
iume}  copld  Whitehorn  be  aQipcted  by  the  consent  of  his  tvife^  un« 
Jless  it  were  proved  she  ^cted  as  his  attorney ^  unddra  special  power 
und  ai^thority  from  him.     Nor  wiU  this  Court,  sitting  as  a  Court 
#f  Equi^i  suffer  the  interests  of  infante  to  be  committed,  by  a 
careless  or  ignorant  guardian  adlitenu    And  I  must  be  permitted 
to  doubt  whether  a  Coun  of  Equity  ought  ever  to  sancuon  the 
report  of  its  Commissioner,  when  he  mistakes  the  Jaw;  although 
the  parues  may  submit  to  his  decision,  without  filing  any  excep- 
tion tQ  his  report.     For  his  office  is  to  state  vagtb  for  the  consi- 
deration of  the  Court;  where  he  undertakes  to  do  more^  1  con- 
ceive that  his  report  is  no  less  open  to  impeachment  for  error 
than  the  decree  of  the  Courts  proceeding  upon  a  mistake  in  law, 
is*     For  a  contrary  doctrine  would  be  putting  the  Commission- 
er's report,  in  ppint  of  legal  obligation,  upon  higher  ground  than 
the  decree  of  the  Court  itself*     Upon  these  grounds,  I  think 
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the  charge  of  intereet  od  the  hire  of  the  negroes  is  lUterly  em^. 
neous;  for  this  suit  was  not  brought  till  near  eleven  years  after 
HaweiPs  death,  and,  until  a  very  short  time  belore  itwaft4>roughty 
there  was  no  administrator  to  whom  any  debt  due  to  himlroafc 
any  person  whatsoever  could  be  paid  or  tendered.  The'  legal 
right  in  the  slaves  being  in  the  executors  W  Clfemfon/had  there 
been  an  executor  of  HoweUihovf  could  Clanton*s  executors  have 
been  justified  in  paying  them  for  the  negro  hire^ until  the  decree 
should  fix  their  right  to  demand  it*  How  then  are  the  executors 
to  be  made  chargeable  for  interest  upon  money  which  they  had 
no  right  to  pay  f  The  ,most  that  equity  can  do,  is  to  make  diem 
accountable  for  the  hire  of  the  slaves,  free  of  interest  upon  that 
hire* 

But  here  a  question  occurs.  From  what  period  are  the  execu- 
tors to  be  charged  with  the  hire,  if,  indeed,  in  tlus  case,  they 
are  chargeable  at  all  ? 

John  Clanton  died  before  the  second  of  SeptenAer^  1790; 
this  suit  was  not  brought  until  Aprils  1800.  Burwelt  Lofien  and 
Michael  Bailey^  who  qualified  as  his  executors,  were  at  that  time 
both  dead ;  Michael  Bailey,  the  surviving  exectitor,  had,  bdbre 
his  death,  fully  closed  and 'returned  to  the*  Court  his  accounts  as 
executor  of  Clanton^  as  is  positively  stated  by  the  defendants, 
y»  €•  Bailey^  and  Benjamin  Wyche^  his  executors,  in  their  an-* 
sw^r;  to  which  there  was  no  replication,  that  I  can  discover;  txat 
are  there  any  depositions  taken  which  bear  any  relation  to  "dris 
fact*  So  that  the  answer,  if  not  actually  admitted 'to  be  true,  m 
all  its  parts,  stands  uncontradicted  in  Afs  particular.^  If  Michetd 
Bailey^  the  surviving  executor,  had  been  alive  when  the*  suit  waft 
brought,  and  had  put  in  an  answer  to  the  same  effect  -as  thai  of 
his  executors  ;  and  the  cause  had  been  heard  in  the  same  manner 
as  it  was;  the  bill  against  him  (I  conceive)  ought  to  have  been 
dismissed.  For,  surely,  when  an  executor  has  settled  all  claims 
against  his  testator's  estate,  (of  which  he  had  notice,)  and  has  aei^ 
tied  hik  accounts  with  the  Court  which  granted  the  probate  of  the 
will,  and  made  distribution,  he  ought  not  to  be  afiected  by  any 
dormant  equitable  claim,  which  may  rise  up  against  his*  testator^s 
estate,  at  any  distance  of  time  afterwards.  Much  less  Ought  kik 
executors,  who,  under  such  circumstances,  cannot  be  supposed  to 
be  conusant  of  the  afiairs  of  the  first  testator,  as  the  present  de^ 
fi^dants  expressly  state  in  their  answer.    And,  yet^  the  deciti6 
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in  the  present  case  must  be  understood  as  agsunst  thetn  for  nearly     ^TT^ 
800/.    On  this  ground,  therefore,  I  consider  the  decree  as  palpa- 
bly erroneous* 

Objection*  Ctanton  appointed  his  wife  Sarah  (now  the  de« 
fendant  Sarah  Whitehom)  his  ezecutri jl,  together  with  Lojlen  and  ' 

Baikt/^  his  executors. 

Butshet&inoi  jualifi/;  t/ieydid;  and,  on  her  marriage  widi 
Whitehorn^  which  was  previous  to  the  commencement  of  this  suit. 
At  fi>rfeitcd  ev^ry  benefit  imder  her  husband*s  wilL  And 
it  does  not  appear  that  she  renounced  the  will,  nor  that  she 
ever  qualified  as  Ckmton^s  executrix*  The  decree,  therefore, 
which,  in  its  terms,  imports  to  direct  lA^  executory  of  the  said 
John  Ckmton^  ^*  out  of  his  assets  in  their  hands  to  be  administered^ 
to  pay  to  the  complainants  the  money  reported  by  the  Commis* 
aioners  to  be  due,  for  the  hire  of  the  slaves,  and  the  sale  of  the 
land,^  must  be  understood  (I  conceive)  as  against  the  exocutora 
of  the  surviving  executor  of  Cianton* 

Objection*  The  executors,  before  distribution,made,  ought  to 
have  taken  an  indemnifying  bond  of  the  distributees  to  answer 
any  future  debts  or  demands  against  the  testator's  estate. 

I  do  not  hnow  that  the  law  requires  this  of  an  eoceciitor.   In  the 
case  of  znadminiitrator^  the  law  will  not  compel  him  to  make  dis* 
tribucton,  until  bond  with  security  be  given,  by  the  distributees, 
to  refund  their  proportional  parts  of  any  future  debt   or  demand 
against  the  estate.     This  is  a  security  which  the  law  gives  to  the 
ADMINISTRATOR ;  but  as  it  does  not  give  it  to  the  executor,  and 
as  he  is  bound  to  perform  the  will,  I  am  not  prepared  to  say  that 
be  can  refuse  to  pay  a  legacy,  or  to  make  distribution  of  the  re* 
siduumy   unless  the  legatee  or  distributee  will  give  him   a  similar 
bond*      Walden  v*  Payne{a)  is  to  that  effect*    Be  that  as  it  («)  «  ^<»^ 
may,  the  complainants  in  this  diuse  have  followed  the  effects  of 
Clanton  into  the  hands  of  his  chiUren^ib)  and  for  aught  that  ap*  {h)Vid.  Mum* 
pears  to  the  contrary,  they  are  die  proper  persons,  not  only  to  j^^  w^. 
make  restitution  of  the  slaves,  but  compensation  for  their  hire*  ^^ 
The  question  then  recurs,  from  what  period  ought  they  to  be 
charged  with  it*    And  my  opinion  is,  that  they  ought  not  to  be 
duu-ged  with  the  hire  of  the  slaves,  or  widi  the  interest  on  the 
sales  of  the  land,  until  the  commencement  of  this  suit*     For, 
Jirsty  this  is  ^dorm<mt  equity y  of  which  these  defendanu,  who  are 
infanta,  cannot  be  presumed  to  have  hadany  notice;  hoti  if  they « 
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AFRti^  bid,  could  thf y^  or  their  guardian  id  tbeir  behalf,  have  given  up 
the  slaves  or  paid  their  hire.  For  neither  the  iofaots  theinse}ves, 
nor  their  guar  Jian,  were  competent  to  ^o  this  of  their  owo  mere 
motion,  without  the  authority  oc  dire  tion  of '  a  court.     Secondly^ 

■  they  could  not  know   to  whom  to  make  restitution  or  payment ; 

,  there  being  no  legal  personal   representative    of  Howell  ua^l  a 

ahort  time  before  the  suit  brought.  And  surelyi  there  is  as  much 
reason  to  adopt  this  rule,  in  this  case  of  a  dormant  ifuity  against 
infants^  as  in  the  case  of  a  widow  who  comes  into  a  Court  of 
Equity  to  demand  her  dower;  in  which  case  the  rule  aeema  to  be^ 
that  she  shall  not  be  allowed  for  the  reiits  and  profits  which  a&- 
V  crued  previous  to  the  fiUng  of  her  bill;  althou^  at  Jaw^  ahe  is 
entitled  to  recover  damages,  equal  thereto,  from  the  time  of  the 
husband^s  death   until  the  day  of  the  judgment,  whereby  she  re- 

(a)    I   Pev,  covers  seisin  of  her  (lower.(a) 

f.  i.  Admitting,  then,  that  the  complainants  are  entitled  to  a  decree 

in  their  favour,  this  decree  appears  to  me  to  be  manifestly  erro- 
neous, for  tlie  reasons  last  mentioned.  It  ought,  therefore,  (in 
an\  event,)  to  be  reversed,  I  conceive,  and  ^nt  back  to  be  re- 
formed by  the  Coiu-t  of  Chancery,  agreeably  tO'  the  preceding 
principles. 

Judge  RoANfe  observed,  the  case  appeared  to  him  so  plain  on 
the  testimony  and  principles  of  law,  that  he  did  not  think  it  ne- 
cessary  to  give  a  detailed  opinion.  He  ihen  read  the  decree  of 
the  Chancellor,  and  said ;  so  far  the  decree  relates  to  and  de- 
tides  upon  the  princrpies  of  the  cause,  and  I  can  oilly  say,  that, 
6n  examination  of  the  record,  most,  if  not  all,  the  positions  taken 
by  the  Chancellor  are  correct.  If  the  decree,  so  far  as  it  respects 
<he  account,  depended  upon  the  report  only,  perhaps  I  might  not 
be  disposed  to  sanction  it ;  on  account  of  the  incompetency  of 
some  of  the  parties  to  consent  before  the  Commissioners : 
but  it  appears  from  the  decree  of  the  Cotinty  Court  that  the  de- 
fendants not  only  made  no  objection,  but  approved  of  the  re^ 
port{i)      With  respect  to  interest  on  hire   of  negroes,  I  can- 

(1)  Note.  In  a  nabsequeot  case  of  Clarke  and  White^  Execuiort  of  BTdte^  t. 
Ahnwn  and  othtn,  Jjtm^  12th,  1811,  the  Court  (consistingf  of  Jadgcrs  Roank, 
Brooke, ami  Cabbll)  tmimiiaoiitly  d««ided,  th«t  report*  of  C3ominiwio«fr% 
vhict)  are  not  erroneota  upon  the  face  of  them,  almll  not  be  impeMhed  in  an  «^ 
^llate  Coari,  (vhcre  nnt  opeciatty  excepted  to  in  the  Court  below,)  "  on  gmtto4l% 
iN^in  relation  lo  aubjeets,  imhieh  itufy  be  affected hg  extraneotii  $ettimmnf'*    In  that 
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not  conceive  it  to  be  improper  on  general  principles.     Negroes      A?bil, 
are  generally  hired,  taking  bondis  payable  at  the  end  of  the  year; 
which  bonds  carry  interest^  if  the  money  be  not  paid ;  and  "  it 
is  natural  justite  that  he  v/hb  has  the  use  of  another's  monejr* 
should  pay  interest  for  it."(^)     I  should  therefore  be  of  opinion  ^ 

to  affirm  the  decree  in  omnibus^  except  (the  executors  having,  per-  102.  y«w#  W4^ 
haps,  parted  with  the   estate)  to  correct  it  so  as    to  make   the  '*'"**"'*• 
property  liable  in  the  hands  of  the  legatees. 

Judge  Fleming.  With  respect  to  the  principal  point  in  con- 
troversy,  to  wit,  the  invalidity  of  the  deed  from  Howell  to  Ckm^ 
tOTtj  I  have  no  doubt,  for  the  reasons  stated  in  both  decrees  of 
the  Courts.  1.  The  extreme  weakness  of  ^intellect  and  want  of 
capacity  in  HoxvcU^  (though  not  a  perfect  idiot ^  manifested  by 
the  depositions  of  a  number  of  witnesses,  who  were  acquainted 
with  him  from  his  early  infancy,  and,  particularly,  the  rejection  of 
the  first  deed  (offered  to  be  recorded  in  Sussex  Court)  from  the 
magistrates'  personal  knowledge  of  the  imbecility  of  Howeffs 
mind ;  2.  The  consequent  undue  influence  Clanton  had  over  him^ 
which  appears  through  the  whole  course  of  the  transactions ;  and 
especially  in  his  prevailing  on  him  to  join  in  the  absolute  sales  of 
the  land  to  Milner  and  Micajah  Hines^  in  October^  1786  ^  when 
a  principal  and  most  important  covenant  in  the  deed  of  1783 
was,  ^  that  in  case  the  said  WilUam  Howell  should  thereafier  inter* 
marrify  that  the  said  estate  above  conveyed^  as  well  land  as  slaws^ 
with  the  increase  of  the  said  slaves  {if  any)  should  revert  unto  the 
said  WdKam  Howtll  and  his  wife^  during  their  joint  and  several 
livesy^  &c.  And,  if  such  an  event  had  taken  place,  after  the 
sales  in  1786,  he  would  not  have  had  a  hovel  to  shelter  his  wife 
from  the  inclemency  of  the  weather;  3.  The  inadequate  con- 
siderations in  the  deed;  besides  Clanton^s  subsequent  harsh  and 
ungenerous  treatment  of  HoxvsU^  very  different  from  what  was 

WhiU^t  executors,  in  the  teitlcmont  of  their  administration  tccoont  by  Commis* 
skmert,  in  n  suit  brought  ii|(»iott  them  by  the  legaleea.  The  CJuranaissioner*  nudo 
no  charse  •/interests  (without  Msigoing  any  rea&ous;)  and,  no  exception  beings 
taken  to  their  repori,  the  County  Court  decreed  Accordingly.  M*he  Cbaneellor  i-e- 
Yerted  that  decree,  and  allowed  interest  against  the  ex^uiors.  But  this  Court  re- 
▼ened-Aif  decree,  and  affirmed  that  of  the  County  Court ;  declaring,  in  the  decree 
of  ajfrmance,  «*  thattko  report,  to  far  as  itreUteiltu  the  intermit  claimed  against 
the  appellants,  was  of  a  naiure  to  be  affected  by  ertraneuui  teitimn^,  and,  Hit 
bHnfobietted  to,  wm  condcMhftf  between  the  parties.*' 
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^\ll^  stated  at  a  contideratioii  therein.  It  iras,  however,  contended  by 
the  appellants'  counsel,  in  the  argument,  that  that  ctrcomsunce, 
if  true,  ought  to  have  no  influence  with  the  Court:  but,  to  nte, 
it  appears  a  circumstance  among  many  others,  to  shew  that  the 
principal  object  of  CUmXon  was  to  secure  to  himself  the  estate, 
and,  after  he  had  eflected  his  purpose,  he  cared  very  licde  what 
became  of  Howell  himself;  which,  in  a  case  like  this,  has,  I  coii« 
fess,  considerable  weight  with  me. 

But  it  appean  to  me  that  ibe  decree  is  erroneous  in  allowing 
uuerest  on  the  hire  of  the  slaves ;  and,  on  that  ground,  the  de* 
cree  in  the  case  of  DHUard  v.  Tomlinson  was  lately  reversed  in 
part,  by  this  Court :  and  the  reasons  for  disallowing  the^  intnest 
in  the  case  before  us  appear  much  stronger  than  in  that  case* 
Here  the  slaves  came  to  the  possession  of  infimts  under  the   will 
of  their  father,  John  Clemtorij  upon  the  marriage  of  his  widow 
SaUy  Clanton  with  the  appellant  Whttehom^  several  years  (but 
how  long  doth  not  appear)  before  the  commencement  of  this 
suit ;  and,  though  I  am  of  opinion  that  those  who  have  had  the 
benefit  of  the  negroes'  labour,  ought  to  pay  a  reasonable  hire  for 
them,  they  ought,  according  to  precedents  of  thb  Court,  and 
especially  in  this  particular  case^  to  be  exonerated  from  the  piqr* 
oient4>f  interest^  as  it  does  not  appear  that  the  negroes  were  ever 
actually  hired  out;  and  the  contrary  is  to  be  presumed;  but  the 
Commissioners  jusdy  thought  proper  to  charge  a  reasonable  hire 
for  their  labour  in  the  possession  of  the  legatees,  under  John 
Cbnton^s  will. 

I  have,  also,  a  doubt  with  respect  to  the  correctness  of  the 
decree  in  ordering  that  the  executors  of  John  Clanton  do^  out  of 
his  assets  in  their  hands  to  be  administered^  pay  to  the  complain- 
apts  the  sum  reported  to  be  due  for  the  hire  of  slaves,  &c. 

It  appears  by* the  record  that  John  Clantony  who  died  before 
tijie  2d  of  September^  1790|  appointed  two  executors  who  quaii« 
fied,  and  d)at  the  survivor  of  them  {Michael  Bailey)  died,  and 
made  the  defendants  Benjamin  Wyche  and  James  €•  Bailey^  his 
executors;  who,  in  their  answer,  say,  that  their  testator,  the  suv* 
viving  executor  of  John  Clanton^  had,  previous  to  his  deadi, 
fidly  closed  and  returned  to  Sussex  Court  a  statement  of  bis  ex- 
ecutorial accounts,  and  conceive  that  the  complainants  liave  no 
cause  of  complaint  against  them  ;  they  being  entirely  ignorant  of 
any  fraud  or  iniquity,  and  pray  to  be  dismissed  with  iheir  costs,  &c» 
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JU  it  appears,  also,  from  this  answer^  that  no  part  of  yokn  dm* 
torfM  estate  ever  came  to  their  hands,  their  testator, 'as  surViving 
executor  of  CkaUotii  having  dosed  and  returned  his  ezecvtors^ 
account  to  Sussex  Court  many  years  before  the  commencement 
-of  this  suit,  can  it  with  propriety  be  said  that  they  have  in  their 
hands  any  assets  of  John  Clanton  unadministered  to  pay  the  sum 
6f  money  decreed  to  the  complainants  } 

It  seems  to  me,  therefore,  that  an  account  ought  to  be  take% 
and  that  the  legatees  of  ^o/m  Clanton  pay  their  ratable  propor« 
don  of  the  money  due,  for  hire  of  negroes,  and  on  the  sales  of 
the  land,  with  interest  at  5  pn  centum  per  amrnm^  on  the  latter 
from  the  death  of  William  Howell  to  the,  time  of  payment* 

The  following  was  entered  as  the  decree  of  the  Court.  ^  A 
majority  of  thi^  Court  is  of  opinion,  that  the  said  decree  of  the 
Superior  Court  of  Chancery  is  erroneous  in  affirming  the  decree 
aforesaid  of  the  said  County  Court,  whereby  it  was  adjudged 
and  ordered  that  the  appellants,  executors  of  the  said  John  Clan^ 
tOHy  deceased,  out  of  his  assets  in  their  hands  to  be  administered, 
should  pay  to  the  appellees  the  sum  of  7721.  17s.  lid.  U2.  it  ap« 
pearing  by  the  report  of  certain  Commissioners  appointed  by  a 
decretal  order  of  the  said  County  Court  of  Sussex^  made  the  4th 
day  of  Februartfy  1803,  to  make  up  and  state  an  account  to  the 
Court  of  the  reasonable  hire  of  the  slaves,  named  in  a  deed  in 
the  proceedings  mentioned  from  the  death  of  the  said  William 
ffowellto  the  time  of  their  report,  that  the  sum  of  103/.  1^.  2d.  3^ 
part  gf  the  sud  sum  of  772l.  I7s.  lid.  U2.  reported  by  the  said 
Commissioners  to  be  due  from  the  appellants  to  the  appellees,  was 
charged  for  interest  on  the  hire  of  the  said  slaves  from  the  1st 
day  of  January^  1791,  until  the  1st  day  oiOctober^  1804;  whidi 
said  report  was  approved  and  established  in  thj  whole  by  the 
said  County  Court.  Therefore  it  is  decreed  and  ordered,  that- 
the  decree  afortsaid  of  the  said  Superior  Court  of  Changx- 
XT  BX  REVEXS£i>  and  annulled ;  and  that  the  appellees,  adminis- 
trators of  the  said  William  Howell^  out  of  his  goods  and  chattels 
b  their  hands  to  be  administered^  if  so  much  thereof  they  have, 
pay  to  the  appellants  their  costs  in  this  Court.  And  this  Court 
proceeding  to  make  such  decree  as  die  said  SupericM*  Court  of 
Chancery  ought  to  have  rendered;  it  is  decreed  and  ordered  that 
the  decree  aforesaid  of  the  said  Cocmty  Court  bx  rxtxrsxo 
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'^lYio^  anct  annulled  ;**  **  and  that  the  appellees,  administrators  of  die 
$aid  William  Howell^  out  of  his  goods  and  chattels  in  their 
hands  to  be  administered,  if  so  much  thereof  they  have,  pay  to 
the  appellants  their  costs  in  prosecuting  their  appeal  in  the  said 
.  Superior  Court  of  Chancery.     And  It  is  further  decreed  and  or- 

dered that  the  appellants,  in  whose  possession  the  slaves  in  the 
bin  mentioned  are,  do  deliver  the  said  slaves  and  their  increase 
CD  the  appellees.  And,  it  appearing  to  this  Court  by  the  answers 
of  the  defendants  Benjamin  Wyche  and  James  €•  Baikyy  execu* 
cutors  of  iHchael  Bailey^  deceased,  who  was  the  surrrring  ex^ 
ccutor  of  the  said  John  Clanton^  deceased,  that  their  testator  bad, 
previous  to  his  death,  fully  closed  and  returned  to  Sussex  Couit 
a  statement  of  his  executorial  accounts,  (wluch  answers,  not  hav- 
ing been  denied  nor  repfied  to,  must  be  taken  as  true^)  it  is  diere* 
fore  presumed  that  the  said  defendants,  executors  of  the  survi- 
ving  executor  of  the  said  John  ClarUon^  deceased,  can  have  none 
of  his  assets  in  their  hands  to  be  administered.  It  is  therefore 
further  decreed  and  ordered,  that  an  account  be  taken  of  the  lega- 
cies bequeathed  to  the  other  defendants  by  the  last  will  of  the 
said  John  Clanton^  deceased,  and  that  the  said  legatees  pay  to  the 
appellees  their  respective  ratable  proportion  of  the  balance  of 
the  said  772/.  \7s.  11*  1*2^/.,  after  deducting  the  said  sum  of  103/. 
Is.  2d.  3-4.  charged  in  the  Commissioners*  said  report  for  interest 
on  the  money  due  for  the  hire  of  the  slaves.  And  the  cause  is 
remanded  to  the  said  Superior  Court  of  Chancery  for  further 
proceedings  to  be  had  therein,  agreeably  to  the  principles  of  this 
decree." 

^ir^wd  at    Greenhow,  principal  agent  of  the  Mutual  Assurance  So- 
1110.  cicty,  against  Barton. 

>.QtAfr»,whe-      A  MOTION  was  made  in  the  County  Court  of  Sfiottsuhama 
€ha»er  of^  against  Seth  Barton^  on  behalf  of  William  Price^  Cashier  of  the 


2.  Q^itret  skew  U  i}xe  fir<ipiBrtv  declared  for  liAble,  ia  the  possession  of  \!tie  purcha^*^  wbo  bou^pht, 
Ami  piid  for  it^  «M«imwi^rof  socU  deeUntioa. 
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*«^Muti»l  Assurance  8ocitt]r»  afMiiat  fot  dii  ImadfaigB ^ ^*»     .^fsia* 

State  of  Virgimd^^^  and  jodgment  rendered  for  117  doOars  and 

47  cents,  for  frgmiunm  under  a  declaration  of  inaoranee  made 

by  yohn  garnet  Mmndj  (for  whom  the  property  dechored  for 

•was  purchoitd  by  the  said  Barton^}  with  kwfui  interest,  from 

the  date  of  the  declaration,  until  payment,  and  coati» 

At  the  trial  in  the  County  Court,  a  bill  of  exceptions  was  sign- 
ed  and  sealed^  which  stated  that,  ^  it  appearing  that  yohn  J^mer 
Mound  had  made  a  regular  declaration,  and  then  sold  to  Barton^ 
and  that  no  policy  had  issued,  the  Counsel  for  the  defendant  mo» 
ved  the  Court  that  no  judgment  should  be  entered,  inasmuch 
as  the  plaimiff  did  not  prove  a  notice  from  John  Jamen  Mound 
to  Barton^  until  the  purchase-money  had  been  paid ;  but  the 
court  overruled  this  motion,  and  gave  judgment  for  the  plaintiflF.^ 

From  this  judgment  Barton  appealed  to  the  District  Court 
holden  at  Fredericksburgy  where  it  was  reversed,  and  judgment 
entered  for  the  defendant.  An  appeal  was  thereupon  taken  to 
this  court,  and  {Price  the  Cashier  having  afterwards  departed 
this  life)  was  revived  in  the  name  of  Samuel  Greenhow  his  sue** 
cessor. 

Xandolphj  for  the  appellant,  insisted,  1.  That,  although  no 
poUcy  had  been  executed,  the  premiums  on  the  declaration  would 
have  been  recoverable,  on  motion^  against  Maund.{a)  ^^11*^^  ^ 

2.  That  Barton^  the  purchaser  from  him,  was  equally  liable  lo.  tnd  ,^ct§ 
for  such  premmmsy(b)  and  equally  subject  for  the  summary  reme-  ^tJ^^*  **  ^' 
dy  by  motion f(c)  and  m4,i%.t 

3*  That  it   was  not  incumbent  on  the  society  to  prove  that  *•  ^ 

Jfaimd  gave  Barton  notice  of  the  declaration  of  insurance.  mo^  e.  wi  •• 

I. 

Nicholas^  for  the  appellee,  did  not  controvert  the  first  of  these 
positions  ;  but  contended  that  Barton^tYte  purchaser ,  (not  having 
received  notice  before  he  paid  the  purchase>money,  and  no  policy 
having  issued,)  was  not  liable  for  the  premiums;  and  that  Johm 
James  Mound  alone  was. 

Wednesday^  April  18.  The  Judges  Roane  and  ViMam^ 
(Judge  TifGft£&  not  sitting  in  the  cause)  pronounced  theil*  op9w 
siions^ 
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'  Judge  RoAift,  after  stating  the  case.     It  is  not  necesaaiyy  \m 
diis  case,  to  inqbire,  whether  a  judgment  for  the  prmmums  couM 
#reeiihov   not  have  been  legally  obtained  against  Mautid^  personally,  by  mo-> 
Barttti.      ^><^  <"*  otherwise ;  nor  whether  tiie  land  in  quaiion  coold  not 
■  be  made  liable  in  the  hands  of  the   a]^>ellee,   for  the  sum   r^ 

covered ;  nor  even  whether  the  appellee  himself  is,  or  is  not  li» 
able  personally  therefor,  if  proceeded  against  by  a  regular  suit 
•at  law,  or  bill  in  equity:  nor  is  it  necessary  to  inquire,  whether 
if  a  remedy  by  motion  had  been  given  against  the  purchaser  from 
a  subscriber,  it  would  have  been  a  good  defence  against  that  mo» 
tion,  that  the  Society  had  not  given  the  notice  to  the  purchaser 
which  is  made  the  ground  of  the  defendant's  objection  in  the 
County  Court*  In  the  actual  case  before  us,  a  plainer  and 
broader  question  arrests  us  at  the  threshold ;  and  that  is,  whether 
a  summary  judgment  can  be  rendered  against  tlie  purchaser  from 
a  suhocrihtTs  for  a  premium  upon  property  which,  although 
declared  for,  is  notinwredy  by  reason  that  the  said  prtmium  has 
M  <  ^*  not  been  paid?  The  8th  sect,  of  the  act  oi  1794,(a)  reladng  to 
mo.'viL}  p.'  the  liability  of  purchasers  and  mortgagees,  is  undoubtedly  con- 
fined to  cases  of  property,  the  insurance  of  which  has  been  per* 
fected,  by  the  payment  of  the  premiums.  The  term  **  subscriber^ 
'  jnentioned  in  the  latter  part  thereof,  must  be  construed  to  mean 
**  member  /**  both  because  the  property,  which  the  section  was 
contemplating  in  the  first  part  thereof,  is  ^^  property  insured  by 
virtue  oftheact^  (which  is  not  the  case  of  property  merely  d^ 
chredfori)  because  thn  same  idea  is  kept  up  by  the  part  of  the 
section  which  makes  it  incumbent  on  the  person  transferring,  to 
apprize  the  purc^iaser  of  the  aosuranee^  and  endorse  to  him  oft 
them  the  policy  (hereof ;  and  because,  in  the  last  part  of  the  siud 
section,  the  property  is  declared  to  be  liable  for  **  the  quotas^ 
(and  not  Uta^  premiumsy)  and  therefore  is  to  be*  confined  to  cases 
in  which  ^^/(7^  only  are  due,  or  in  other  words,  to  cases  in 
V9\vic\i  policies  have  issued.  The  same,  or  a  correspondent  inters 
pretation  must  be  given  to  the  term  ^^  subscriber^  mentioned  in 
the  6th  section;  which  section,  .also,  (upon  the  whole  context 
thereof,)  relates  only  to  property  of  which  the  assurance  has  been 
perfected.  With  respea  to  the  10th  section,  it  relates  expressly^ 
St  is  true,  to  *«  subscribers*^  (i.  e.  such  as  have  not  paid  their  pre-' 
miums^  and  makes  them  and  their  property  liable  for  the  pay^ 
mentof  tuch premiums;  but  there  it  stops:  it  neither  gives  a 
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lemedy  by  motion  against  such  subscribersi,  nor  gives  any  remedy     "^fg*  J|*  . 
ht  all  gainst  the  purchasers  from  such  subscribers.      These    two 
Msential  ingredients  arc  not  to  be  found  in  this  act,  nor  in  any 

tjther  act,  that  I  have  been  able  to  discover  ;  however  the  general 

liability  of  purchasers  may  stand,  on    grounds  dehors  the  par- 
ticular acts  of  our  Legislature.     With  respect  to  this  remedy  by 
motion^  it  was  first  given  to  the  fire  company  by  the  act  of  1799) 
e.  3a(a)     The  preamble  thereof  states  the  justice  and  expedicn-  («)  3  Re^ 
cy  of  giving  an  immediate  recovery  against  "delinquent  sub-  ^*'viio^ 
scribers  or  members  i*'^  and  the  enacting  clause  is  only  commen-/s. 
surate  therewith,  and  does  not  go  further:  this  remedy  is  not 
given  by  that  act,  or  any  other,  agaiast  those  who  ckum  tmder 
subscribers^  by  purchasey  or  otherwise.     I'he  testimony  of  this. 
Court  has  been  often  emphatically  borne  against  the  extension  of 
sutamary  remedies.     In  the  case  of  Asberry  v.  CaUewayy^b)  it  (4)  i  mit^H 
was  held,  that  an  act  of  Assembly  directing  judgment  to  be  ren-  ^** 
dered  for  the  principal  sum,  with  which  a  Sheriff  was  chargeable^ 
:ind  the  damages,  and  not  for  the  penalty^  to  be  discharged  b^ 
suchpaymenty   ought  ^^to  be  strictly  pursued;  on  the. ground 
of  being  a  new  remedy  contrary  to  the  course  of  the  common 
law;''  although  it  is  not  easy  to  be  discerned  that  the  defendant 
could  have  been  injured  by  the  deviation,  and,  if  not  so  injured^ 
would  not  (in  other  cases)  have  been  entided  to  succeed  upon 
an  appeal,  under  the  decisions  of  this  Court;  and,  in  the  case  of 
Anderson  v.  Bcmard,{c)  the  Court  was  divided  on  the  question,  ,^k  |  ^^ 
whether  a  Sheriff  could  justify  making  a  distress  on  account  of  >^^- 
fees  due  to  **  -4.  C.  deputy  ckrky*  on  the  ground  that  the  law  only 
allows  dbtresses  for  fees  due  to  Clerks.    Various  other  instances 
might  be  added  to  the  catalogue;  but  I  presume  it  requires  no 
further  proof  to  shew  that  a  num  is  not  to  be  ousted  of  his  ordi* 
nary  and  constitutional  mode  of  trial,  unless  (at  least)  it  be   bjir 
ati  eo^press  legislative  declaration,  or  by  a  constructive  declaration 
so  strong  as  to  leave  no  doubt  of  the  meaning  of  the  legislature, 
that  another  reilnedy  should  be  substituted.     On  this  ground,   I 
am  of  opinion,  that  the  judgment  of  the  District  Court  reversing, 
that  of  the  County  Coui't  is  correct,  and  should  be  af?irm£D. 

Judge  Fleming.     Two  questions  were  made  by  the  appcL* 
Itot's  counsel  in  this  case*     thirst,  whether  Maund  would  have 
Vol.1.  4P 
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been  liablei  and  subject  to  a  judgment  on  motion^  had  the  trmafer 
not  been  made?  and,  if^ao,  secondly^  whether  Barton^  who 
purchased  from  him,  be  not  equally  liable  ? 

As  to  the  first  point,  whether  Mound  would  have  ^been  liaUe, 
and  subject  to  a  judgment  ^n  motion^  it  seems  admitted  by 
the  appellee's  counsel,  as  being  too  clear  to  be  controverted. 
With  respect  to  the  second  point,  whether  the  appelkeht  equally 
liable,  it  requires  more  consideration*  Let  us  recur,  first,  to  the 
act  of  Assembly,  passed  in  December^  1794,  establishing  the 
Mutual  Asmrance  Society^  and  a  subsequent  act  of  1799;  and, 
secondly,  to  the  objections  stated  in  die  bill  of  exceptions,  taken  at 
the  trial  in  the  County  Court  of  Spottsyhania. 
""By  the  8th  section  of  the  act  of  1794,  **  subscribers  selling, 
mortgaging,  or  otherwise  transferring  such  property,  shall,  at  die 
time,  apprize  the  purchaser  or  mortgagee  of  such  assurance,  and 
endorse  to  him  or  them  the  policy  thereof;  and,  in  every  case  of 
such  changCy  the  purchaser  or  mortgagee  shidl  be  comidered  as  a 
subscriber^  in  the  room  of  the  original;  and  the  property  so  aold^ 
mortgaged,  or  otherwise  transferred,  shall  still  remain  liaise  for 
payment  of  the  quotas^  in  the  same  manner  as  if  the  right  there* 
of  had  remained  in  the  original  owner." 

By  the  10th  section,  *^  the  subscribers^  in  default  of  paying 
the  premiums^  at  the  times  fixed  therefor,  shall,  on  the  request  of 
the  cashier^  be  compelled  to  pay  the  same,  with  six  per  cent,  inte- 
rest thereon,  to  the  day  of  payment,**  &c.  By  the  8th  secdon^ 
^  in  every  case  of  such  change,'*  (that  is,  by  sale,  mortgage,  or 
other  transfer,)  ^^  the  purchaser  or  mortgagee  shall  be  considered 
as  a  subscriber^  in  the  room  of  the  original  ;**  and,  in  my  concep* 
tion,  subject  to  all  regulations,  judgments  and  penalties,  that  the 
original  subscriber  would  have  been  subject  to,  had  such  change 
or  transfer  never  been  made :  otherwise,  the  frequent  sales,  or 
transfers  of  assured  property  would  gready  tend  to  abolish  the 
institution  altogether. 

llie  act  of  January  J  1799,  gives  to  the  society  power  to 
recover,  on  motion^  the  whole,  or  any  part,  of  such  premiums  or 
fuotas^  of  delinquent  subscribers^  ♦*  saving  the  trial  by  Jury^  if 
required}^  and,  under  the  8th  secdon  of  the  act  of  1794,  I  con- 
sider Barton  a  subscriber^  so  far  as  respects  the  premium;  bat, 
no  polKy  having  ever  issued,  he  is  no  farther  liable.     And  he 
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had  an  option  to  be  tried  by  a  j^ury^  but  declined  it  j  and  there- 
fore had  no  cause  to  complain  of  the  summary  proceeding. 

Let  us  xktx^t  consider  the  objections  stated  in  the  bill  of  excep- 
tions, taken  at  the  trial  in  the  County  Court*  First,  tKat  no  po* 
Ucy  had  ever  issued  on  the  declaration,  or  subscription  of  Mound.  ' 
And,  secondly,  that  the  plaintiff  did  not  prove  a  notice  from 
Mound  to  Barton  y  who  purchased  the  property  of  him,  until 
the  purchase-money  for  the  same  had  been  paid. 

The  reason  why  no  policy  had  issued  to  Maund  was,  that  he 
had  never  paid  the  premium  on  which  the  policy  should  have 
issued;  and  therefore  was  not  entitled  to  one;  and  thsit premium^ 
still  in  arrear,  is  the  subject  of  this  controversy.  The  want  of  a 
policy^  then,  (by  no  means  imputable  to  the  society)  cannot,  in  my 
conception,  affect  the  merits  of  this  case* 

The  circumstance,  however,  of  the  assurance  being  income 
plete,  exempts  the  property  from  being  bound  for  the  guota^  but 
does  not,  I  conceive,  exempt  the  appellee  from  being  personally 
responsible  for  the  premium.  '^  But,''  says  the  bill  of  exceptions, 
^  there  was  no  proof  of  notice  from  Maund  to  Barton^  at  the  time 
of  the  purchase,  nor  until  the  purchase-money  had  been  paid*^ 
,  And  the  counsel  relied  on  the  general  principles  of  law^  eqttity^ 
and  fair  dealings  respecting  the  subject  of  notice;  but  general 
principles  do  not  apply  to  the  case  before  us*  Neither  law^ 
equity^  Vkoxfmr  dtaling^s  requires  that  to  be  done,  which,  from  the 
nature  of  things,  is  impossible*  The  plaintiff,  in  Spottsyhania 
Court,  was  required  to  prove  a  notice  from  Maund  to  Bartonj  at 
the  time  of  the  transfer,  when  it  was  impossible  that  he,  or  the 
sodiety^  whose  agent  he  wast  could  have  any  knowledge  of  the 
transaction  between  them.  And  such  transfers  frequently  take ' 
place  at  the  distance  of  some  hundreds  of  miles  from  the  office 
of  the  society*  The  law  requires,  indeed,  that  the  seller  of  in* 
Bored  property  shall,  at  the  time  of  the  transfer,  apprize  the  pur* 
chaser  of  such  assurance,  &c.  ^^  to  the  end/'  says  the  preamble 
of  the  cUuse,  ^  that  purchasers  of  property  insured  by  the  act, 
may  not  be  losers  thereby,"  which  is  a  matter  merely  between 
the  selkr  btA  purchaser ;  and  if  Mnrnd,  in  the  case  before  us, 
£uled  so  to  apprize  the  purchaser,  the  society  should  not  be  re« 
sponsible  for,  nor  injured  by,  the  neglect:  but  the  appellee  must 
bave  recourse  to  the  representatives  of  J£nm^  for  redress  of  any' 
tlijury  be  may  sustain  bx  consequence  of  the  omission. 
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A^vxt't  ^n  thcsfi  grounds,  I'am  of  opinion  that  the  jndgiAeiit  of  Aft 
District  Court  ought  to  be  reversed;  and  that  of  the  County 
Court  affirmed.  But  the  Court  being  divided^  the  toffr  jud^mf  nt 
must  be  4rr irmed^  ^ 
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Ttunday.  Smiths  Qgawtst  Amblcr  and  others;  - 

May.<^  and 

Smith  and  Weaver  against  the  same» 

1.  A  itmiioni  THESE  two  cases  were  argued  and  decided  together.  In 
«p  Uie  sum-e^ch  a  judgment  was  obtained  on  motion^  (the  parties  being 
^Ito^^Jn  ^^^^^  ^y  ^^^^^  attorneys,)  in  the  County  Court  of  Fauquier^  on 
a         three  a  three  months  replevin  bond,  dated  the  ad  of  May,  1804;  the 

months  reple-  r  ^  ^ ' 

▼in  bond;  an-  condition  of  which  reciled,  that,  ^  whereas  Ambkr  and  others^ 

that'*  *^Sich  h^rs  ^^  devisees  of  John  H.  Norton^  had  distrained  upon  the 

ken*b  ^hel  8P^®   ^"^  chattels  of  the  above  bound  {4^gustine  Smithy  in 

liff,  or  other  one  instanpe,  imd  James  Smith  in  the  other)  for  rent  in  arrear 

anthorized  to  and  due   on  th(e  land  of  Effingham-foresi^   in  the  County  of 

vid U) ^U^  fauquier^  an^ounting  to  the  sum  of  (63/.  16^.  4d.  U5L  in  one 

^•trtincd  ef.  instance,  and  58/.   15*.    lOd.  1-2.   in   the  odier)  incliuRng  oB 

costs  to  this  date^  which  ^lud  goods  and  chattels   have  been 
52.  A  landlord,         «  '  ■  •  t     r«    •  f    •  r 

in  person,  or  agam  restored  to  the  said  Smith  m  consequence  of  entering 
agent,^nuiy  *°^^  ^^^^  bond,*'  &c. ;  without  Stating,  in  any  part  of  •ither  bond^ 

iewf   •    dw-  that ,  the  same   was  taken  by  a  Sheriff  or  other  officer*     Both 

treM;hate<in-  i 

vat  msU  ihc  bonds  Were  witnessed  by  **  James  Edmunds^  D.  ^." 

ft^,  whiehi       The  judgments  in  question  were  affirmed   h;^  th^  District 

Sje^i/to^  Court  holden  at  Haymarket;  and  writs  of  supersedeas  to  both 

held    M     a  were  awarded  by  a  Judge  of  this  Covert. 

compel    the      The  petition  for  the  supersedeas  assigned  three  errors  in  eacK 

th6*reii^  ^^  case  ;  1.  That  it  did  not  appear  by  the  replevin  bond  wlu^it  wan 

the  amount  of  rent  due  for  which  the  distress  was  made ; 

2.  That  it  did  not  appear,  from  any  thing  shewn  by  the  pro* 
ceedings,  what  were  the  costs  charged  by  the  persons  levying  tiie 
said  distress,  which  are  said  to  be  included  in  die  condition  of 
the  saidbopd  ;  and, 

3.  Because,  it  appears  by  the  condition  of  the  replevin  bond 
^at  the  said  distress  was  made  by  the  obligees,  to  whom  tte 
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XfXkt  was  payabk,  m  person^  and  not  by  amy  officer  who  coidd  have      A  p  s  ti^ 
been  authorized  to  make  sale  of  the  property  distrained* 

Botts^  for  the  plamtiiFs  in  error,  did  not  waive  the-  two  Jirst 
points,  but  pressed  the  thirds  as  sufficient  to  reverse  the  judg- 
ments. 

f 
Callj  contra.     The  act  of  AssemUy,(a).  it  is  true,  speaks  only  ^^^  |  j^^ 

of  the  **  Sheriff  or  other  officer  serving  the  distress ;"  though  ^"^r  ^^^ 
by  the  common  law,  distress  might  actually  be  made  by  the  land-> 
lord  himself;  and  the  constant  practice  is  for  him  to  give  a  war* 
rant  of  distress.  But  that  is  no  question  in  the  present  cases* 
The  defendants  made  no  objection  on  that  ground,  so  as  to  ena- 
ble the  plaintiffs  to  shew  that,  in  fact,  the  distresses  were  served 
by  an  pfficer.  The  court  will  intend  that  all  die  requisites  of  the 
law  were  complied  with,  since  the  contrary  does  not  appear^ 
especially  when  it  appears  that  the  general  tenor  of  the  law  has 
been  foUQwed*  On  the  same  principle  this  Court  affirn^  a 
judgment  on  a  forthcoming  bond,  in  which  no  security  had  beeiv 

Wickhamy  In  reply.  As  I  understand  the  law,  though  the  ^' 
landlord  may  distrain  in  person,  he  must,  in  that  case,  proceed 
according  to  the  course  of  the  commpn  law.  He  must  hold  t^e 
property  as  zpledge^  to  compel  the  tenant  to  pay  the  rent;  but 
he  cannot  sell.  If  he  proceeds  under  the  statute,  he  must  em- 
ploy an  officer*  The  tenant  has  one  advantage,  he  may  gain 
time:  the  landlord  has  another^  the  property  may  be  soU.  Xhe 
ca^e  of  a  forthcoming  bond  (referred  to  by  Mr.  Call)  is  not 
analogous  to  this.  The  granting  the  debtor  indulgence,  without 
requiring  security^  was  a  benefit  to  him ;  and  no  man  shall  be 
permitted  to  object  to  that  which  is  for  his  own  benefit. 

I  have  no  doubt  but  these  are  good  bonds  at  common  law, 
.4ind  actions  may  be  maintained  upon  them.  Suppose  no  statute 
had  been  made  ;  and  the  tenants  had  offered  security  for  the 
money  on  being  indulged  three  months;  the  landlord,  I  appre- 
hend, might  have  accepted  the  bonds,  and  recovered  upon  them, 
put  he  cannot  resort  to  the  summary  remedy  by  motiony  with- 
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^\%V^  oat  stricdf  eomplyiDg  with  the  terms  of  the  statute  wfiidi  gives 

^^^s^^^^  that  remedy. 

Snuth 

Ambler.         Wethteidoy^  May  90.    The  Judges  pronounced  theiropioions. 


(a)  S   nosh, 
57,58. 


Judge  TucKCR.  This  appeal  is  from  a  judgment  on  a  repld- 
vin  bond  taken  to  replevy  goods  distrained  for  rent« 

The  condition  of  the  bond  recites,  that  the  appellees  (not  say- 
ing by  a  Sheriff  or  other  officer)  had  distrained  the  goods,  &c.  of 
the  appellant,  Ju  S.  for  rent  in  arrear,  which  had  been  restored 
to  him  in  consequence  of  entering  into  that  bond.  There  is  the 
same  of  a  witness  to  the  bond,  who  does  not  designate  himtelf^ 
as  an  officer;  nor  is  there  in  the  record  any  thing  to  shew  that 
the  distress  was  in  fact  levied  by  an  officer.  The'  County  Court 
gave  judgment  by  the  oUigees,  on  motion:  that  judgment  was* 
affirmed  h^  the  District  Court. 

The  right  of  distraining  for  rent  arrear  is  a  common  law 
right,  which  every  landlord  may  exercise  in  penscn^  or  by  Ida 
bailiff;  that  is,  by  an  agent,  authorized  for  that  purpose^  who  might 
seize  any  goods  or  chattels  of  the  tenant  found  tipon  tbd  premi* 
ses.  But  the  distress  so  taken  was,  by  the  common  law,  only  ia 
nature  of  a  security  for  the  rent,  and  could  not  be  sold  to  make 
saiisfacdon.  This  proving  a  great  inconvenience  to  landlordst 
stflCtutory  remedies  have  been  provided,  both  in  England  and  \m 
this  country;  which  are  nearly  the  same.  Our  law  decfau^  that' 
^  where  any  goods  or  chatteb  are  distrained  for  rent,  if  the  te- 
nant shall  not,  within  ten  days,  replevy  the  same,  ^y  sufficient  se- 
curity given  to  the  Sheriff  or  officer  serving  such  distress,  to  pay 
the  money,  8cc  such  Sheriff  or  officer  shall  and  may  sell  tl^. 
goods,**  &c. 

In  the  case  o(  Ferguson  v.  Moore^{(i)  Judge  Ltoks,  in  deliver- 
ing the  opinion  df  the  Court,  said,  ^^  It  is  true  that  at  common  law 
a  distress  might  be  levied  by  any  private  person,  authorized  fay 
the  landlord  for  that  pur{)Ose ;  but  it  is  equally  true,  that  such 
person,  so  appointed,  had  no  right  to  sell  the  property  (Ustrained, 
or  to  take  a  repkty  horuL^^  The  power  of  selling  is  g^ven  by 
statute,  and  can  only  be  done  by  an  officer;  that  is,  one  duly  qua- 
lified as  such.  Now,  here,  it  does  not^  appear  that  tins  distress 
was  served,  or  the  bond  takeni  by  an  officer.  We  must,  dierefiM^ 
understand  it  (as  the  bond  seems  to  import)  to  have  been  levied 
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bjr  the  landbrd  bimielf,  or  his  pr'mUe  ogiiit    To  epdde  him  to     ^\l^^ 

iiut  benefit  of  a  statutory  prooeedukg  hg  motion^  ipttead  c^  ap  oc-    y^^sn^^ 

Hon  of  debt^  the  plaintiiF  ought  to  have  shewn  that  he  had  pro*       j^tl^ 

ceeded  regularly  according  to  the  directions  of  the  statute.  That      Ambkr. 

not  being  the  case,  the  judgment  ia  erroneous,  and  ought  to  be  ' 

reversed* 

The  acceptatnce  of  a  bond  for  rcat  (unle$i  taken  as  ^  ad  di- 

recu)  does  not  cxnnguish  the  rent;  for  that  is  higher  than  the 

bond;  and,  where  the  tenant  gave  a  note  for  tho  rent^  and  the 

landlord  afterwards  distrained  for  the  rent,  ypon  trespass  brought 

by  the  tenant,  it  wa^  held  that  the  landlord  migltt  nevertheless 

distrain.     Our  act  of  1748,  c*  ia(tf)  declared,  that  bonds  taken  (a)  Edit,  v 

pursuant  thereto  should  have  the  force  of  judgments ;   which  ^^  ^  ^^^ 

shews  the  great  difcrence  the  law  intended  to  make  between  a 

bond  taken  by  a  private  person,  and  one  taken  by  an  aj^r  pur* 

suant  to  the  statute. (^)  (<>  Sea  JML 

jvfp.iis. 

Judge  Rqane.  It  oug^  to  appear  in  the  tK>nd,  in  order  to 
justify  this  sumipary  re^iedy  by  motion^  that  it  was  taken  l^  a 
^herijf^  or  i^^r  making  the  distress,  in  whom  confidence  is  re- 
posed by.  the  net,  touching  the  amount  of  tho  money ^  or  tobacco,  ^ 
and  the  costs  due,  fat  which  the  bondis  to  be  taken,  as  well  as 
respecdog  the  wfficiincy  of  the  sure^^  to  the  bond*  Where  it 
does  not  appear  lo  have  been  the  act  of  the  ofiker,  the  party 
himself  may  have  exacted  bond  for  more  than  was  due,  or  been 
otherwise  gnil^  of  duress  or  extortion :  >in  which  case  he.  ought 
BQt  to  have  the  high  privilege  of  getting  judgment  in  a  summary 
way,  and  die  further  privilege  that  on  the  execution  of  his  judg- 
ment, ^  no  security,  is  to  i>e.  taken.''  I  will  hold  the  party  to  a 
strict,  if  not  litend,  compliance  of  the  law,  (and  that  as  appear- 
iag  to  tfns  Court,)  b^ore  I  extend  to  him  the  privilege  of  the 
aummaty  remedy. 

The  (:aie  of  Ferguson  v«  Moord^d)  is  supposed  t*  be  an  audio-  (a)  a  Wash. 
ri^,  diat  a  bond  taken  under  the  act  in  order  ta  warrant  a  judg- 
t^ent  by  motion,  ought  to  be  taken  by  an  offkei^. 

My  opinion,  therefore,  is,  that  the  judgment  be  reversed* 

Judge  Fiiiif^NQ- wivi  of  the  same  c^inios* 
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A^RXL,  Bt  the  whole  Cov&Tf  Ae  judgments  of  the  District  Coaft 

\^pv^    «nd  County  Court  both  rtvrrted^  and  the  motions  ovemdcd  with 

l^mith         costs* 

▼• 
Ambler. 

WedneMdm,,        Moon  ogimst  CampbcU,  Executor  of  M*Donali 

Jlpril  18* 

^di^r  THIS  case  w^  argued  by  Hay,  for  the  appellant,  sod  Wid^ 
HnS*^iJS?be  ^^'^  *^*^  *^  appellee ;  being  an  appesl  from  a  decree  of  die  Su- 
ptetumed  in-  pcrior  Couftof  Chancery  for  the  Staunton  District,  by  whidia 
SS^rc  ?».  decree  of  the  County  Court  of  Berkeley  was  reversed. 
a*5?u!2i  tJ  ^**^  ^y  P^^°^  ^^  importance  was,  whether  Magnus  Taie,  who 
e8tobtishth<Me  had  sold  the  land  in  controversy  to  M^DomUL  die  plaiiitiff  is 

lines,      unleM  .  ^  ^  *^ 

k  appMT  that  equity,  was  a  competent  witness  in  his  favour  to  estabfish  the  lioK 
%t^^  tSs  ^y  ^*c**  *^«  had  purchased  from  Tate,  as  the  pWmiff  himscif 
litte.  alleged  in  his  bill.      The  deed  from  Tate  to  AfiDtmaU  &d  ncU 

appear  in  the  record ;  nor  was  it  stated  whether  it  contained  i 
clause  of  warranty  or  not.  Wkkham  contended,  that  the  party 
attempting  to  impugn  the  competency  of  the  witness,  ought  to^ 
prove  that  he  warranted  the  land  according  to  the  lines  in  ques* 
tion.  On  the  other  side  it  was  insisted,  that  prima  foxk  tb 
wimess  was  incompetent;  and  that  the  burden  of  proof  laj  d 
the  party  who  wished  to  avail  himself  of  his  testimony. 

Saturday^  May  12,  18 tO.  The  Judges  delivered  their  o{* 
nions* 

Judge  Tucker.  This  cause,  which  has  been  eigte  and  twenty 
years  nearly  depending,  had  its  origin  in  a  tortious  partition  an* 
sale  of  lands  held  in  joint- tenancy  between  James  Moon,  of  fuB 
age,  and  Jacob  Moon,  an  infant  under  the  age  of  twcntjWHW 
years,  by  thd  (former,  without  the  consent  of  the  latter.  Tta 
partition  is  alleged  to  have  been  made  some  time  in  the  year  Wi* 
and  the  metes  and  .bounds  are  particulatiy  set  fonh  in  die  UD^  Ii^ 
June,  176S,Jamts  Moon  conveyed  the  part  which  he  h«i  allot- 
ted to  himself,  and  which,  by  a  suryey  made  in  the  cause,  i» 
foundtocontam  504  acres,  to  Magnus  Tate^  by  deeds  of  lct« 
and  release,  leaving  to  his  younger  brother  292  acres,  as  his 
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iBoiety  of  a  tract  which  cotntalned  796  io  the^whole,  Tate  in  the 
year  1762  sold  to  Andrew  M*' Donald;  by  whom  the  original  bill 
yas  brought,  twenty  years  afterwards^  against  yacob  Moorij  the 
younger  brother,  to  compel  him  to,  confirm  the  partition  so  made, 
and  to  release  all  claim,  &c*  to  that  part  of  the  whole  tract,  which  """"^ 
is  comprised  within  the  lines  above  described*  The  grounds  of 
equity  stated  in  the  bill  are,  that  the  partition  was  made  by  Henry 
Bowene^  Jacobs  guardian ;  and  that  when  he  came  of  age  he 
{J^acob)  pretended  to  call  in  question  the  justice  of  the  decision^ 
and  threatened  to  compel  another  partition  of  the  land ;  where-  , 
upon  Magnus  Tate  (with  the  consent  of  ^ame'^jthe  elder  brother, 
who  agreed  that  the  same  should  he  deducted  out  of  the  price  of 
the  land)  agreed  with  jfacobj  that  he  should  release  to  him  all 
claim  which  he  flight  have  to  the  before  described  land  (stated  to 
contain  337  1-2  acres,  or  an  exact  moiety  of  the  lands  as  held  by 
the  patent)  in  consideration  of  11/*  current  money,  which  Tate 
actually  paid  him. 

The  answer  of  y^c^i  Moon  denies  thac^.  Bowene  was  his  guar* 
dian,  or  that  any  such  division  as  in  the  bill  is  set  forth  was  ever 
made  with  his  (the  respondent's)  consent  and  approbation ;  and 
declares  that  he  believes  James  Moon  made  such  a  conveyance  as 
in  the  bill  mentioned  to  Magnus  Tate  ;  but  expressly  denies  that 
he  ever  agreed  to  such  a  division,  as  in  the  bill  is  set  forth  ;  only 
so  far  as  it  xuait  through  the  cleared  land  according  to  the 
lint ^rst  run^  which  is  now  much  altered,  and  greatly  to  his  inju^ 
ry  and  disadvantage ;  that  in  consideratipn  of  his  agreeing  to 
what  is  in  his  answer  set  forth,  he  received  the  1  !/• ;  and  that  he 
is,  and  always  has  been,  ready  to  make  a  fair,  just  and  equitable 
division,  &c* 

Magnus  Tate  (whose  deposition,  on  account  of  apparent  iu^ 
terest,  was  objected   to  be  ^  read  at  the  hearing)  deposes,  that  he 
purchased  a  tract  of  land  from  ytim<9  JUbon  for  337  1>2  acres  | 
being  HALF  of  the  tract  held  jointly  between  yame«  and  yacob; 
and,  having  it  divided  before  Jacob  came  of  age^  a  dispute  arose; 
yacob  alleging  that  y antes  had  bud  off  more  upon  the  water  ^vx 
was  his  right ;  and  that  they  agreed,  after  yacob  came  of  a(p^ 
and  yames  paid   yacob  11 A  in  consideration  of  confirming  tVia 
line  laid  out  by  yames  for  the  deponent ;  whereupon  a  deed  ^n^ 
made  and  executed  by  yames  to  himself. 

Benjamin  Thombury  deposes  nearly  to  the  same  effecu     Aj^ 

Vol..  f.  4  a 
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otTier  witness,  James  At  Donald^  swears  diat  Jaedi  Mkon  fre- 
quently shewed  him  the  line,  and  observed  it  was  the  divisioQ 
line  between  hindself  and  the  witnesses  father,  the  complaiiiant» 
These  are  all  the  witnesses  on  the  pan  of  the  pfanntiff.  Two 
witnesses  depose  to  conversations  between  yames  and  Jactih 
JHooriy  which  go  to  suppott  that  of  the  answer,  which  restndus 
^acoffs  agreement  to  the  line  hin,  to  that  part  whidi  went 
through  the  cleared  land* 

I  have  already  said,  that  the  commencement  of  tlut  dbpulc 
was  founded  in  a  tortious  attempt  by  one  joint->tenam,  of  fuli  age, 
to  sever  the  joint-tenancy  by  an  unfair  and  unequal  partitioo 
duf  ing  the  infancy  of  the  other  joint-tenant.  The  deeds,  as 
set  forth  in  the  bilU  import  to  convey  zxi  equal  moiety  by  metes  and 
bounds :  and  Magnus  Tate^s  deposition  is  to  the  same   eflect. 

The  infant  probably  was  deceived  into  a  supposition  that  the 
line  run  did  in  fact  divide  the  land  into  two  equal  parts;  though 
bis  own  observatiooi  as  far  as  the  cleared  land  went,  shewed  him 
that  his  brother  had  taken  to  himself  the  fat  greater  proportion 
of  the  most  V<z/t/tf^/^  land,  ^is  complaint  was  confined  to  that 
object  J  probably  not  knowing,  or  even  suspecting,  Aat  his  brother, 
instead  of  one  half,  had  taken  more  than  five  eighths  of  the 
whole  tract  to  his  own  share.  There  was  either  frauds  or  palpa* 
blc  mistake  on  the  part  of  James  and  Magnus  Tate.  There  was 
evidendy  misrepresentation  on  their  part  to  Jacob;  since  the 
deeds  import  to  convey  a  moiety  onhj.  There  was  consequendy 
mistake  on  the  part  of  Jacobs  induced  by  misrepresentation  oo 
the  part  of  his  brother,  and  of  Tate*  The  complainant  docs  not 
pretend  that  he  was  a  purchaser  without  notice*  He  must  there^ 
fore  be  presumed  to  have  notice  of  all  that  he  has  stated  io  his 
bill.  I  think  the  answer  clearly  and  fully  supported  by  circum* 
stances,  as  well  as  by  the  evidence  of  the  two  Browns.  The 
objection  to  Magnus  Tate'*s  deposition  also  appears  to  me  to  be' 
Well  founded.  For,  if  there  was  originally  any  fraud  in  the 
tase,  he  can  scarcely  be  presumed  quite  clear  of  it.  At  all 
events,  his  being  both  the  purchaser  and  the  seller  of  the  lands 
creates  a  presumption,  prima  facie^  that  he  is  interested  in  the 
event  of  the  suit.  There  is  nothing  in  the  record  to  countervul 
that  presumption.  I  therefore  think  the  Chancellor's  decree  er- 
roneous, in  reversing  that  of  the  County  Court  directing  an 
erjual  partition  of  the  lands  to  be  made;  bcginmng  at  the  point 
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A«  in  the  plat  feturned  by  tht  surveyor,  and  pursuing  the  line     ^f^* 

A*  B«  as  far  as  the  same  went  through  the  cleared  lands^  at  the 

tim^  pf  the  agreement  made  between  Jamei  and  Jacobs  and, 

from  that  point,  ^0  the  baclp  line  of  the  lands,  along  the  dotted     c«mpbcn 

line  B.  £•  in  the  plat,  so  as  to  divide  the  same  into  two  equal  ''^ 

moieties ;  assigning  to  the  complainant  the  lands  on  the  nonh| 

and  tp  the  defendant  those  on  the  south  of  that  line ;   and  that 

the  remainder  of  the  decree,  as  far  as  is  consistent  with  such  a 

division,  be  affirmed,  and  the  cause  sent  back  to  be  proceeded  in 

Judge  BoANC*  It  appearif  as  upon  the  face  of  the  bill  itself, 
Aat  Mm  Tate  was  an  incompetent  witness,  as  he  is  therein  said 
to  have  conveyed  the  land  in  controversy  according  to  the  lines 
claimed  by  the  appetleea,  and  was  therefore  interested  to  establish 
^m.  I  do  not  know,  however,  that  the  result  of  my  opinion 
on  the  case,  would  be  variecli  admitting  his  testimony  to  have  it^ 
fisll  weight:  or,  in  other  words  whether  his  testimony  may  not 
be  reconciled  with  the  statement  made  in  the  answer^  (after  a  de* 
Dial  of  the  division  as  stated)  and  proved  by  other  testimony,  and 
be  satisfied  with  considering  the  line  to  have  been  established 
only  from  A.  to  B«,  after  James  Moon  came  of  age;  and,  being 
established  up  to  that  point  only,  as  by  the  answer  and  testimony, 
it  resulted  that  ^he  partition  line  should  be  completed,  so  as  to 
divide  the  traa  into  two  equal  parts,  which  is  done  by  the  dotted 
lineB,E. 

It  may  be  very  probable,  independendy  of  the  testimony  in 
the  cause,  that  the  line  was  actually  run  up  to  a  certain  point  oidy, 
-and  an  ideal  line  contemplated  by  the  parties  for  the  residue,  so 
as  to  make  an  equal  division:  and  this  notwithstanding  ,the  pay* 
meotof  the  11/.  to  the  appellant;  which  may  have  found  its 
consideration  in  jtbe  superior  value  of  the  land  (or  the  improve* 
ments  thereon)  contained  on  the  other  side  of  the  line  so  far  as 
the  same  was  run*  I  therefore  consider  the  decree  of  the  County 
Court  correct  on  the  merits,  and  that  so  far  as  it  decrees  releases^ 
-tt'b  a  decree  of  mutual  and  simultaneous  releases.^    It  was  not 

•  Note.  The  decree  of  the  Coanty  Court  wm,  "that  the  defendant  execute  m 
folcatc  to  the  pUintiff'  for  the  Und  to  which  said  M^  noitald  claims  title  to  thr  north 
«f  tho  9dA  Umm  A.  A*  and  B*  £•,  «(9»t»iiiios  one  half  the  .Iraa  in  the  biU  mentioaedj 
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^m^'     ncccssarjr  to  make  the  representatives  of  James  Moon  parties  to 

%i^v^M^    order  to  this  end;  nothing  being  more  common  than  for  one  man 

^^       to  covenant  that  another  shall  do  a  particular  act,  and  for  the 

CttmpbeU.     G>iirt  of  Chancery  to  decree  that  one  man  shall  procure  an  act 

In  a  Court  ^^  ^^^^  ^^  another,  as  the  condition  of  the  relief  wludi  is 

if  B^uitj,  a  granted  to  him, 

tedeereed  to      My  Opinion  is,  that  the  decree  of  the  Chancellor  be  reversed, 

SluM^  •Bd'to  and  that  of  the  County  Court  affirmed. 

proeorea  third 
p«n<m  (ander 

whom   he  Judge  Fleming.     It  appears  from  a  survey  and  )^  made 

kinT  Oicr^nl  Under  an  order  of  the  County  Court  of  Berkeley^  that  the  tract 
iS'^'JSjj^J;  of  land  held  by  James  and  Jacob  Moon  in  joint*tenancy,  which 
SoiJiiu*^^  ^  '*  "^^  ^^  subject  of  controversy,  contains  796  instead  of  6TS 
acrtsij  the  supposed  quantity  at  the  institution  of  this  suit. 

It  appears  from  the  evidence  in  the  record,  that  James  Moon^ 
the  elder  brother,  during  the  infancy  of  Jacobs  the  appellant, 
made  a  partial,  and  unequal  division  of  the  land;  sold  and  con* 
veyed  his  moiety  to  Magnus  Tate;  and  (what  seems  very  ma« 
terial)  took  an  over  proportion  of  the  improvements,  and  most 
valuable  land  lying  on  Middlecreek ;  of  which  Jacobs  when 
he  came  of  age,  complained,  and  threatened  to  compel  another 
division  of  the  land ;  and  that  he,  for  the  consideration  t>f  eleven 
pounds,  consented  to  the  division  made  by  his  brother  James; 
so  far  as  it  extended  through  the  cleared  lands ;  which  is  sup- 
posed to  be  from  the  letter  A.  to  the  letter  B*  in  the  said  plat, 
but  no  farther. 
^  The  decree  of  the  County  Court  oi  Berkeley^  after  the  return 
'  of  the  survey  and  plat,  rendered  the  8th  of  May^  1798,  ordci^ 
ed,  *^  that  the  line  from  A.  to  B.  and  from  B.  to  £•  be  establisb- 
ed  as  the  division  line,"  which  should  give  to  each  party  398, 
being  a  moiety  of  the  whole  tract  of  796  acres;  and  directed 
an  exchange  of  releases  between  the  parties;  which  I  am  of 
opinion  was  perfecdy  correct.  But  this  decree  was  reversed  by 
the  District  Chancery  Court  of  Staunton;  Mrhich  decreed  and 
ordered,  that  the  appellee  (the  appellant  here)  do  release  unto  i 
the  appellant  his  right  to  the  land  north  of  the  line  A.  B«  men-^ 
tioned  in  the  said  transcript,  and  that  the  appellant  release  to  die 

amoonting  to  S98  ftotes;  And  lliat  the  sakl  JIPiHnald  thtll  ezeeat*  m  rrlrwn,  mi 
procure  the  Hud  Jame$  Moon  to  Join  him  in  tuch  rtkaae^  to  the  dtilirnriist  ftr  thf 
land  to  the  tooth  or  the  divition  lines  aforesaid*  ** 
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appellee  all  die  land  south  of  the  said  line,  &c.  which  would  gnre      '^il^i^' 
to  the  present  appellee  504  acres,   and  leave  to  the  appellant  392     i^^>r^ 
acres  only*     I  therefore  concur  in  the  opinion  that  the  decree       Mood 
of  the  Superior  Court  of  Chancery  ought  to  Be  reversed,  and    CampbeU. 
that  of  the  County  Court  affirmed*  •— — . 


Glascock's  Administratrix  against  Dawson.  ZS^T^' 

yOHN  DAWSON  obuincd  a  judgment  m  the  County  Court  i.  A  writ  of 
of  Lancaster  against  Catharine  Glaacock^  administratrix  of  George  g^mt  an  ad* 
Glascoci^  deceased,  for  130  dollars  and  19  cents  damages,  and  ^iJ^'SH!!^. 
49  dollars  and  40  cents  costs ;  which  judgment  was  affirmed  by  J^*  T^ 
die  Northumberland  District  Court;  the  damages  allowed  for  re-  ootti,  of  the 
tardingthe  execution  thereof  by  the  appeal  being  34  dollars  and  Shat^itorh^ 
10  cents,  and  6  doUars  and  87  cenU  costs.  A  writ  of  feri  fa-  Z^^^^^^ 
cia9  issued,  commanding  the  Sheriff  that,  of  the  goods  and  ^«inase«  uid 
chattels  of  the  decedent  in  the  hands  of  the  administratrix^  he  o«m  goods 
cause  to  be  made  the  above-mentioned  sums  recovered  in  the  wlis^eturf^ 
County  Court;  and  of  her  own  goods  and  chattels  the  damages  ^^Sn  ^t*^** 
and  costs  adjudged  in  the  District  Court*     The  return  on  this  ^  property 

.  1  I     111      ,  of  the  admin* 

execution  was  ^^  executed  on  one  negro  woman  and  child,  the  pro-'  wratrix,  and 
pprty  of  the  within  named  Catharine  Glascock^  and  forthcoming  bfn?'*^k^n"S 
bond  taken,**  &c.     The  bond  expressed  that  «  Catharine  Glas-  ^  '^^^  ^ 

*  beiDg     given 

coci^  administratrix  of  George  Glascock^  deceased^  and  her  secu-  ^y  the  adnd' 
rity,  were  held  and  firmly  bound,  &c«  in  the  penalty  of  445  dol-  nmine^  'bat 
lars  and  50  cents ;  to  which  payment  they  bound  themselves,  u!^t^^/a. 
their  heirs,  executors,  &c.  joindy  and  severally.  Its  condition  Sfe'tfooIPlSS 
recited  that  the  writ  oi  fieri  facias  had  been  sued  out  against  ^atteUofthe 
the  goods  and  chattels  of  Catharine  Glascock^  administratrix  of  tratrix^  was 
George  Glascock^  deceased,  for  the  sum  of  211  doUars  and  56  cents,  v^^  ^ 
together  with  the  sum  of  10  dollars  and  59  cents  for  SheriiTs  ^^^^  ^^ 
r  commission,  and  sixty-trvo  cents  for  taking  this  bond^  amounting  ^^aihed. 
in  the  whole  to  the  sum  of  222  doUars  and  75  cents,  which  s^Iareriew. 
writ  had  been  executed  on  a  negro  woman  and  child,  (with-  nLt  bj"<£' 
out  saying  to  whom  they  belonged,)  and  the  said  Catharine  {^^^^.^ 
Ghscocky  being  desirous  of  k«eping  the  said  property  in  her  pos-  ^,^>  the  ap. 

^lii^lTj  c       I       e-LL-  1.J9  pellate  Court 

till  the  day  of  sak.  Sec  hath  given  bond,  &c.  wdi  compare 


A  judgment  was   rendered  on  this  bond  in  general  terms,  'e^.Tatilja^on 
agiunst  Catharine  Glascock^  administratrix  of  George  Gkmock^  de-  ^"^^  '^  ^** 
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cefsedf  bat  iiot  €iq>re8sii)^  that  any  part  thereof  WM  to  be  8itit^ 
out  of  the  goods  and  chattels  of  the  decedent  in  her  haoiis  to  be 
administered^  to  which  judgment  a  writ  of  sufer^edeas  was 
awarded  by  a  Judge  of  this  Court* 

Warden^  for  the  pbundff  in  error,  made  four  points;  U  That 
the  execution  was  erroneous  in  directing  the  damages  and  costs^ 
incurred  by  the  appeal  to  the  District  Court,  to  be  levied  of  the 
goods  and  chattels  of  Catharine  GUue^ci  herselfi  0.  That 
it  was  improperly  leviedy^r  the  whok  amount^  on  two  slaves,  the 
poperty  of  the  said  Qaharine;  3.  Because  the  Sheriff  opprea- 
nvefy  inserted  in  the  cobditioa  of  Che  iorthcooing  boad,  not 
only  bis  ooaunission,  but  also  a  fee  for  taking  the  same  bondi 
and,  4»  Because  it  apptars  by  computation  that  the  oonditton  of 
die  feidiocHniBg  bond  requires  noore  money  to  be  paid  than  ia 
warranted  by  tbe  exepution  independently  of  these  two  items. 

I^khohiy  contra*  The  judgment  for  damages  and  coats  It 
be  levied  €te  bonUpr^prm  is  correct.  The  appeal  was  the  md^ 
tudual  ocf  of  the  administratris,  for  which  thensfiare  she  OMgiH 
herself  to  be  charged,  *  and  not  the  estate  of  her  intestafee<(4i) 
The  case  comes  up  on  a  judgment  on  a  forthcoming  bomd^ 
by  entering  into  which  she  bound  herself  individually,  if 
die  property  was  not  liable,  she  ought  to  have  contested  the 
right:  but,  by  giving  the  iiond,  she  is  now  e8topped»(J) 

The  Sheriff^s  comnussions  were  properly  included  in  die 
bond.(c) 

Friday^  May  25.     The  Judges  pronounced  their  opiniona. 


Judge  TucKXR  (after  suting  the  case)  observed:     It  is  the 
duty   of  the    Sheriff  to  pursue  the  directions  contained  in  the 
executioB.     The  execution  commanded  him  to  levy  the  dama- 
ges <m  the  goods  and  chattels  of  George  GioMCOcJky   deceased : 
die  forthcoming  bond  recites  an  execution  as  having  iasuod 
against,  md  been  levied  on,  the  goods  and  chattels  of  Ooharme 
U)  i  Wd^  '^escoc^adottnistratrixof  £^/;^  Glanock.    There  is  a  vanaac^, 
T  r^^^s  then,  between  the  execution  and  the  finrtfaconuag  bond,  whidi  is 
\ra^    180.  fiMaL(^    For  the  Sheriff  might  have  levied  aa  execntioa,  en 
^^T"  ^  the  Boods  anA  chatteb  of  CiTBik&iiix  ClucKk^  escfeaeomting 
•    s 
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f^tli  tlte  description  th^i^of  itt  the  forriicomiag  bond.  The  judg*     Armu^ 

itienc  thtrefbre  appears  to  me  to  be  erroneous^  and  it  ^oght  to  be  ^^v^^ 
itver^ed,  and  tfie  forthcoming  bond  quashed.  euaootM  - 


Judge  RoAVK.  This  is  a  supersedeas,  to  a  judgment  of  tht « 
District  Cunrt  opon  a  forthcoming  bond*  The  judgment  was  iw 
445  dollars  and  50  cents^  the  penalty  of  the  forthcoming  bond.  1^ 
be  discharged  bv  tbe  payment  oi  %ti  dollars  7S  cents,  with  iote« 
vest  from  Jufg  31, 1805,  till  paid,  and  ihe  costs.  The  style  of  tht 
jui^gment  as  htaokrd  in  the  record  is  against  Catharine  Giascock^ 
admraistratrix  of  George  Ghscock^  deceased.  The  bond  on  wbicb 
the  judgment  was  rendered  is  set  out  in  the\  record^  and  statas 
Hooii  Catharine  Giascoci,  admmtstratrix  of  George  Gh^coci^  de- 
teased,  (with  a  surety,)  is  bound  to  the  appellee  in  the  sum  of  445 
dollars  and  50  cents;  and  the  condition  stateat  that  whereas  the 
UppcHee  had  sued  out  of  the  District  Court  ^  a  writ  oiJieA  fih 
^jslas  against  the  goods  and  chattels  of  Caiharme  Glascocky  admi" 
fdstratrix  of  George  Glascocky  deceased,  for  the  sum  of  311  doUars 
and  56  cents,  together  with  10  dollars  and  59  centa,  for  SheriflF^ 
commtssioirai,  and  63  cents  for  taking  this  bond,  amounting  in  tlve 
whole  to  333  doUars  and  75  cents,  which  has  been'  executed  hf 
the  Sheriff  on  a  nrgro  woman  and  child,  (without  airing  whose , 
fttat  ihe  case  of  Lewis  v.  Thompson^  %  H.  ^  M.  loa  cures  that 
omission^)  and  the  said  Catharine  Glascock^  being  desirotia  of 
keefHng  the  same  in  her  possession  till  the  day  of  sak,  has  ten* 
4ered  security,  &c.  The  bond  therefore  agrees  with  the  jndg* 
ment,  both  as  to  the  penalty  thereof,  and  the  sum  by  which  it  is 
to  be  dischargrd. 

Several  objections,  however^  are  taken  to  this  judgment,  by 
referring  to  the  execution,  which  it  is  admitted  may  bt*  properlf 
looked  into,  under  the  decisions  of  this  Court,  in  reviewing  the 
judgment  upon  the  bond. 

in  the  first  place  it  is  said,  that  the  bond  shews  that  the  goods 
^en  Wf  re  the  goods  q(  C(V  harine  Glascock^  m  her  own  right,  and  not 
those  heki  by  her  as  administratrix.  If  this ot Jec  tion  were  founded 
in  fact,  it  might  be  fatal :  but  I  conceive  that  it  is  not  founded  in  iaet. 
In  the  penai  part  of  the  bond  she  binds  herself  €u  admimstratrix 
of  George  Glascock^  deceased;  and,  although  the  condition  atatea 
Ihac  the  execution  issued  against  the  goods  of  Catharine  Glascoei^ 
yer  \t  fioen  n<H  stop-  here,  but  adds,  '•  administratrix  of  George 
GAwcpc^ideceMcd*^'  l^hiaiimexauwiuithtQoaditioditakmuieoii- 


608  JSupremt  Court  of  Appeal. 

AvftiLi  netdbo  with  the  description  in  the  penal  part  of  the  bond  it  saGs- 
^^m^-^  factory  to  shew,  that  the  goods  directed  by  the  execudon  to  be 
,  f^Uttooek  tidceDf  were  those  held  by  her  as  administratrix^  and  not  her  owa 
proper  goods.  We  need  not  require  technical  precision  in  such 
cases :  it  is  enough  thkt  we  can  discern  from  the  whole  bond, 
taken  together,  that  the  property  against  which  the  execution  ia» 
sued,  was  the  property  liaUe  thereto.  In  diis  case  we  cannot 
take  them  to  have  been  Catharine  Giascoci*s  own  proper  chattels^ 
without  rejecting  the  annexed  words  ^*  administratrix  of  George 
Ghscociy  deceased^  and  I  consider  this  as  only  an  irregular  mode 
•f  describing  the  goods  of  the  intestate,  in  the  hands  of  his  ad- 
ministratrix: if,  therefore,  the  case  stopped  here,  I  should  hare 
no  hesitation  to  affirm  the  judgment. 

But  it  is  objected  that  this  bond  is  illegal,  and  the  judgment 
•n  it  erroneous,  in  having  inchided  in  the  bond  the  fiee  of  68 
•ents  for  taking  the  same.  I  am  inclined  to  think  that  die  act  of 
te)  1  Ji^  1794(a)  does  not  authorize  the  Sheriff  to  include  in  the  fordw 
*^»  P*  ^^  comrog  bond,  the  fee  for  taking  the  same,  which  would  probaUjr 
have  been  provided  for,  as  well  as  the  commissionSj  had  the 
Legislature  intended  it:  or,  if  they  so  intended,  it  is  a  casus 
omissus  in  the  act.  This  being  a  summary  proceeding,  execu- 
tion conld  only  be  awarded  *^  for  the  money  or  tobacco  men* 
CM  jW-  »•.  ^^^^  ""^  *^  execution'*  under  the  act  of  1793,(4)  and  for  the 
commissions  (in  addition)  under  the  aforesaid  act  of  1794.  It 
cannot  be  said  that  this  objection  cannot  be  taken  by  die  appel* 
lant,  because  it  is  beneficicd  for  her :  the  same  answer  existed  in 
case  of  the  commissions^  prior  to  the  act  of '1794;  and  yet  it  was 
held  that  the  inserting  them  was  erroneous.  It  might  be  equally 
argued  in  both  cases,  that  it  is  favourable  for  a  party  to  give  him 
credit  for  a  sum  by  including  it  b  the  bond,  rather  than  compel 
it  to  be  paid  down. 

Again,  this  whole  execution  issuing  against  the  goods  of  the 
intestatSy  as  I  have  supposed,  as  aforesaid,  the  appellant  in  her 
tharacter  of  administratrix  objects  that,  by  the  execution^  a  part 
tfiereof,  viz.  the  damages  and  costs  on  the  appeal,  were  only  le» 
viable  upon  her  proper  estate,  as  appears  by  the  execution. 
It  is  not  for  us  in  this  case,  to  investigate  that  execuUon,  in  this 
parucular:  the  judgment  and  execution  is  to  be  taken  to  be  cor- 
rect; and,  being  so,  a  departure  from  that  execution  in  die  re* 
-  apect  in  question  is  injurious  to  the  estate  of  the  appellant^ 
iateataie  by  levying  more  upon  it  than  the  judgmtiit  authorized. 
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It  18  of  no  coosequence  that  both  rights  happen  to  exist,  in  this 
cas«,  in  Catharine  Glascock  solely*  The  maxim  ^^that,  when 
two  rights  concur  in  the  same  person,  they  are  to  be  considered 
as  if  they  existed  in  different  persons,^  seems  in  this  case  to  ap- 
ply; and  I  can  give  no  other  judgment  in  this  case  than  I  should 
if  the  persons  were  entirely  distinct,  or  if  other  persons  wwc  as- 
sociated with  Catharine  Glascock  in  her  charaaer  of  administra* 
trix. 

Again,  the  sum  for  which  this  judgment  is  given  exceeds,  in  a 
small  sum,  (say  98  cents,)  the  ^  sum  mentioned  in  the  execution**' 
I  will  not  dtcide^  at  present,  whether  this  single  exception  of  a 
trifling  error  in  calculation  would  be  sufficient  to  overturn  this 
judgment;  but  I  am  clearly  of  opinion  that  these  three  last  ob- 
jections taken  together  must  have  that  effect. 

Judge  Fleming*  It  is  the  unanimous  opinionof  the  Court  that 
the  judgment  is  erroneous  and  to  be  reversed ;  and  it  is  my  opinion 
that  the  bond,  not  pursuing  the  judgment,  must  be  quashed. 

Judgment  reversed,  and  bond  quashed.* 

*  Note*    In  this  ease,  the  vrit  oT^fieri  faeiaa  was  made  a  part  of  the  record 
.  vithoat  any  plea  or  bill  of  exceptions;  the  judgment  on  the  (brthcoming  bond  bc- 
hkg  by  de/aultf  •»  *  notice  proved  by  a  witness,  but  not  inserted  in  Uie  record. 
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Judge  Ro  A  HE*s  opinion  in  the  ease  of  Heed  t*  Heed. 

The  principal  question  arising  out  of  tliia  special  verdict  is,  irhether  the  lessors  of 
the  plaintiff,  who  were  bom  in  Ireland  prior  to  the  year  If 70,  and  who  did  not 
become  citizens  of  this  Commonwealth,  until  after  the  descent  of  the  lands  in  ques- 
tion, were,  at  the  time  of  such  descent,  disabled  to  take  and  hold  lands  within  this 
Commonwealth,  and  to  bring  anj  real  or  personal  action  concerning  them.  Such 
beinff  the  disabilities  under  which  an  alien  labours  bj  the  common  law,  the  <|nes6oii 
ma^  be  more  sueeinctly  stated  to  be,  whether,  iu  respect  of  the  lands  in  question,  the 
plaintifTs  are  to  be  regarded  as  aliens,  or  not. 

I  win  consider  this  question, 

1st  In  relation  to  the  doctrines  of  the  eoromon  law  oiEwtand,  u  handed  down 
to  us  in  the  Reports  and  Treatises  on  the  subject,  with  no  other  variation  than  what 
arises  from  the  erection  of  a  new  government  in  Virgittia  in  1776. 

fldly.  I  will  inquire  how  far  those  doctrines  are  controlled  or  aflTeoted  by  the  prin* 
eiples  of  the  revolution,  and  the  provisions  of  our  constitutional  and  lejgisiative  acts> 

And,  Sdljr.  Whether  any,  and  what,  effects  have  been  pro<Iuced  on  this  question,  by 
the  treaty  of  peace  of  1783?  The  treaty  of  1794  is  entirely  out  of  the  question,  as 
being  subsequent  to  the  commencement  of  the  plaintiff's  action.* 

Under  the  first  view,  I  will  remark,  that  the  terms  **  alien**  and  "  alien  bom** 
are  used  synonymously  ra  the  Eng^ith  law  books;  for  it  being  an  established  prin* 
.  oiple  of  the  EngUth  law,  that  a  subject  l)om  can  never  shake  off  his  natural  alle* 
glance, (a)  it  follows  that  none  are  there  conndered  aliens,  but  those  wboare  born  so.  /.  ^     «,    ^^^^ 

The  terms  •«alien'»and  « alien  born,"  and  "subject" or  " citizen,"  are  in  their  \  LJ^q/w* 
nature  relative:  and  to  what  else  can  they  have  relation;  what  else  Is  their  correla-  *  ^'^'  *^* 
tive,  but  the  soTereignty  or  government  where  the  discussion  is? 

The  question  then  in  this  case  is,  more  particularly,  whether  or  not  the  plaintiffs 
were,  at  the  time  of  the  descent  cast,  aliens,  in  respect  of  the  Commonwealth  of 

This  idea  is  entirely  borne  out  by  the  EntrUeh  cases  themselves.    In  CdtvirCe 
ea8e,(6)  the  question  was,  <*  whether  the  plaintiff',  who  was  bom  in  Scotland  tS\itT  the   /^\  f  jn^  |« 
descent  of  the  EnglUh  crown  to  Jamea  I.  wia  an  alien  bom,  and,  consequently,   ^  ' 
disabled  to  hold  any  real  or  (lersonal   action  for  lands  within  the  realm  of  En- 

gland:"{c)  but  in  the  same  case  it  was  adjudged,  that  **  whosoever  is  an  alien  born   (c)  Jhid. «.  a, 
so  accounted  by  law  in  respect  of  the  king;**{d)  the  c^uestion,  therefore,   in  CaU  {d)IHd,  85.  a* 
vhCa  ca^  was,  more  particularly,  whether  he  were  an  alien  bom,  or  not,  in  respect 
of  the  King  of  £fM;&in</.? 

Am  I  not  therefore  correct  in  saying,  that  the  present  question  is,  whether  the 
plaintiffs  were  aliens  or  not,  in  respect  of  the  Commonwealth  of  Virginia  ? 

An  idea  has  sometimes  been  urged,  that  all  those  who  are  bora  subjects  of  the 
same  common  allegiance,  can  never  be  considered  as  aliens  in  relation  to  each 
other.  («)    I  admit  the  truth  of  .this  position  in  every  case  where  the  plaintiff' can  ,  ^      o 
shew  himself  to  be  no  alien  to  the  sovereign  where  he  sues;  I  deny  the  truth  of  it,  W^^lJ^*%-a 
in  every  other  case:  in  other  words,  the  reUtion  which  existed  between  the  two  In-       ^^^i  js» 
dividual s  is  wholly  an  immaterial  and  foreign  inquiry.      I  bottom  this  position  upon  *••*   vLS^''^ 
CaApm'f^sase  itselC    1  have  already  said,  from  that  case,  that  an  alien  bom  is  so  *qfV. -'""•y- 
aeeonnted,  '*  in  respect  of  the  king,"  and  I  will  now  add  from  the  same  case,  "  thAt 
this  appeareth  by  the  pleading  so  often  before  remembered,  that  he  must  be  extra 

*  Note  by  Judge  Roavb.  Since  this  opinion  was  delivered,  the  decision  of  theSa* 
preme  Court  of  the  United  Statee  in  the  case  of  Darwon  v.  Got(frev,  4  Cranch,  381. 
has  been  rendered ;  from  which  it  is  inferred  that  the  treaty  of  1794  would  be  held 
not  to  apply.  In  that  case  the  descent  to  a  briUth  antenata  was  in  1793 ;  and  yet 
the  judgment  of  the  Court  was,  that  she  was  incapable  of  taking  the  lands  descended; 
and  this  although  the  ease  of  Lambert  v.  Patfue,  S  Craneh,  97*  in  whieh  this  point 
was  much  relied  on  by  counsel,  was  considered  by  the  Couvt  in  forming  its  judg- 
ment upon  the  principal  case,  and  indeed  superseded  another  argument.  See  also 
note  #  pott,  p.  016, 
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Reed         H^rmiiam  dtnini  r^g'U,  without  any  mentioQ  making  of  Che  tuh)ect,^(a)     I  miickt 

1^.  fnither  add.  from  th«  Mid  onte,  thut  ^  n^  emlum  nee  tofum,  ted  HffCMtia  et  sM* 

Reed.         entia^  make  the  •*  rot»ject.**(  b)    If  allegiance  givc^the  criterion,  rouit  ve  not  it* 

•Mw«»^»    avoidablj  have  reference  to  the  government,  and  decide  whether  or  not  this  iHe* 

fa)  7  Ret.  tS.  8f^*"^  exists  ?    Umler  the  position  now  controverted,  the  aniversal  pica  in  eases  of 

V^ )    '*V*      •  niienage  would  be  wholly  Improper ;  (and  well  established  pleadings  are  goorl  ed* 

(6")  Ibid,  6.       ^<^^  uf  tlte  law;)  the  inquiry  would  be  called  off,  from  the  question  of  allqiiBiiee  or 

^  '  '       not«  to  the  question  of  a  common  birth  between  the  ancestor  and  heir,  and  thii 

absurd  consequence  would  follow  that  a  recovery  might  be  had,  in  any  countiy,  bJpe^ 

aons  bom  in  any  other  country  and  not  naturalized  in  it,  the  plaintiff  makiag  oat  hii 

rase,  in  this  latter  respect;  the  same  person  might  alao  sustain  one  action,  mh)  fritia 

anothef,    in  the  same  cnonH*},  and  at  the  same    time,  according  as  the  pcnoa 

under  whom  he  claims  might,  *or  might  not,  have  been  bom  under  a  eommoa  site* 

giance  with  him  ! ! 

In   CahoitCe  rase,  (which  I  priiici|mlly  resort  to  because  it  contains  the  vliole 
doctrine  upon  this  subject,)  a  definition  ii«  giveit  of  an  alien  ;  and  it  is,  *' that  be  it  a 
subjt  ct  that  is  bom  nut  of  the  allegiance  of  the  king,  and  under  (he  legiance  of 
(<r)  7  Rep,  Iti.  another."(r)  This  definition  presenU  to  us  the  only  criterion  wherebr  to  disseii 
n.  who  an  alien  born  is;  I  sa/  an  alien  born,  because  in  this  country  a  cittxen  bom mi^ 

become  an  alien  by  expMtriation;  and,  even  in  En^hnd^  a  subject  born  maybeeoae 
an  alien,  by  the  act  of  the  government,  though  not  by  his  own  act 

Much  indeed  is  said,  in  CWriVt  chsc,  ab<mt  the  *'  time  of  the  birth  being  the 

(d)  Ibid.  18.    essence  of  a  subject  born,*'  Hc.{d)  but  it  is  evident  that  the  time  of  the  buthii 
C.  tio  further  material,  than  as  explanntor}'  of  the  principal  quc^tii>n,  vis.  whether  bore 

within  the  allegiance  of  tjic  king,  or  not  ?  I'his  principal  question,  therefore,  my 
]>e  regarded  as  the  sole  one  upon  the  subject.  It  is  further  said,  in  that  ease,  thst 
**  natural  legitimatifm  respecteth  actual  obedience  to  the  sovereipi  at  the  time  of  the 

(e)  7  Rep  ST.  ^ir*^^'*(0  ^^^  ^*^*  *^  "^''^  ^^^  referring  to  the  same  standard.     It  is  here  to  be  re* 
^'        ^*      •  marked,  that  the  result  in  Cft/rt»r«,cafe  was,  to  discriminate  between  a  Seetchtmk* 

nattu  and  f>08t  natus,  in  respect  of  a  legitimation  in  Bnglcmdi  the  time  of.thv  birth 
was,  therefore,  a  rer^  material  ingt  cdient  of  the  |)rincipal   question,  aad  msf  be 
regarded  as  the  turning  point  on  which  that  question  depended:  it  is  no  woader, 
^  then  fore,  that,  in  a  very  long  report,  and  one  confaining  an  abundance  of  exliaja- . 

dicial  matter,  the  same' idea  may  be  eshibKed  perhaps  in  diflerent  points  sf  «ev, 
and  be  sometimes  so  iu<listiiicily  cxpiesscd,  as  to  cause  fome  embarrasament. 

In  the  same  case  it  is  adjudged,  '*  that  tlic  usual  and  right  pleadinc  of  an  aliea 

horn  doth  truly  and  lively  exprefts  and  desi'ribe  what  he  is,  and  that  this  plesdio|i9 

both  exclusive  and  inclusive,  viz  extra  Itgeimtum  domird  f^gis,  et  infra  ageaatm 

ff")  7    Jl^p.   aUeriu*  re^B**{f)  1  can  find  no  principle  of  the  common  law  which  wiM  exempt t 

iQ    ^,  person  against  whom  the  above  plea  will  truly  apply,  from  being  coosidf red  u  sa 

•lien  born;  1  say  of  the  common  law,  bccituse  by  the  Biifflieh  statute  of  W  Car'  H* 

f^\  I  ji^  37j^  c.  Ct.  an  exception  is  made  to  this  rule  in  a  paiticular  rase,(^)   and  peHuipi  thcrt 

may  be  other  statutory  exctplions   .  I  fiold  it,  therefore,  to  be  a  universal  propf'*' 

(ion,  that,  by  Uie  principles  of  the  F.ji^tish  law,  no  raaq  can  sustain  a  real  actioa, 

unless  he  eitlier  thews  tliat  this  plea  is  not  time  with  regard  to  him;  or  that,  beui| 

tme,  lie  forms  an  exception  to  it,  hy  viitue  of  some  statutory  provision,  or  by  haTiD|i 

subsequently,  to  his  biilh  and  before  the  accruing  of  the  action,  become  legitifflsted 

hi  the  country  where  the  action  is  inHtitiiird ;  or,  unless  his  title  to  the  land  is  pt* 

served  to  him  by  treaty  or  otherwise,  and  the  right  of  suing  is  preaerred  by  ncoeiss- 

vy  consequence. 

Some  supposed  exceptions  have  been  confidently  f»taled  from  the  En^Utk  bocki, 
but  1  flatter  myself  I  bhall  l>e  able  to  shew  that  they  all  fall  strictly  within  my  poa* 
tion.     1  will  now  pnic^cd  to  examine  them 

And,  first,  great  stress  has  been  placed,  on  behalf  of  the  plaintiffs,  on  a  resolttOOi 
(h')7  Reb  27  '"  Cofc/n't  case.  (  A)  The  resolutnm  is  as  ffdlow,  viz.  "And,  as  to  thefiwrth,  Kii 
^/  r'      *  i^^  l[^f^f^  j^  ^peain  of  a  shadow,  or  a  sliadow  of  a  dream;  for,  as  it  hath  been  often 

suid,  natura!  legitimation  respecteth  actual  obedience  to  the  sovereign  at  the  time  of 
the  birth;  for  as  the  antenati  remain' aliens  an  to  the  crown  of  Enffland,  beeanw 
they  were  born  when  there  were  several  kings  of  the  several  kingdoms,  and  the 
uniting  of  the  kingdoms  by  descent  siibsfM|Ucnt  cannot  make  him  a  snbject  to  thst 
crown  to  which  he  was  an  a)ien  at  thp  time  of  his  birth;  so  albeit  the  kingdcias 
(whichWlmightfv  (iod  divert.  Sec  )  should  by  descent  be  divided  and  governed  by 
several  kin^e,  yet  it  was  resolved  that  all  those  who  were  bom  under  ooeotttmj 
obedien*^'  m  hilc  the  resilms  were  united  under  one  sovereign,  should  remain  natoiu 
bom  subjects  and  no  aliens;  for  that  ratui*ar*entiou  due  and  vested  hj  birthright 
cannot  by  any  separation  of  the  crowns  be  afterwards  taken  away,  nor  he  thst  «ss 
hy  indgmitnt  of  law  a  natural  subjc  ct  at  the  time  of  his  birth,  beeome  an  alien  by 
eiich  matter  ex  poet  factoj  and  In  that  case,  upon  such  an  acotdent,  our  poitnatm 
may  be  cdjidem  utriiugue  regie^  as  Bracton  saith  in  the  before  remembered  pl•c^ 
fbl.  Mi^aicut:*  &c. 
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An  objeetiOD  had  been  made  in  that  case  hy  Uie  defendant^  ^  that  lipotistaii  were       •  Reed 
legitimated  in  Rnglandj  what  inconvenienoe  and  confusion  vonk)  follow,  if  the  royal  ^ 

issue  should  fiiil,  whereby  the  kingdoms  might  again  be  diTided."(«i)   The  Jadges*  Beed. 

taking  up  this  supposed  case,  gave  the  answer  to  it  which  is  iibove  quoted.    Ihe  - 

objection  haying;  reference  to  a  supposed  inconvenience  in  England,  the  answer  to  .  .  j^^  ^ 
it  must  be  considered  under  the  same  restriction.  The  judges  are  here  of  opinion  W  *  -'**♦'•  *•' 
that,  in  case  of  a  dismemberment  of  the  two  kingdoms,  and  being  grivemed  by  scverul  ^ 
king;  the  pottnatus  would  still  remain  legitimated  in  England.  This  supposed  case, 
however,  differs  from  the  ease  before  us  in  the  following  particulars;  Ist.  'i  he  Scotch 
po»tnatu»f  in  that  ease,  was  bom  under  the  allegiance  oT  the  King  of  Em^laiul;  2dly. 
This  allegiance,  being,  by  the  English  decisions,  perpetual,  continues,  (as  the  kine 
of  England  continues,)  notwithstanding  the  pttnatua  ma^  have  fallen  under  a  dif- 
ferent power;  Sdly.  And  consequently,  he  may  truly  be  raid  to  be,  iii  the  language 
of  the  case,  ad  fidem,  with  respect  to  the  Kin^'oS England  \  and,  ilhly.  The  gene- 
ral plea  before  stated  will  not  exclude  thi8/>o«/ytn/u«;  for  it  cannot  be  said  of  him 
that  he  was  born  without  the  allegiance  of  the  King  of  England.  BoU  in  the  case 
before  us,  1st.  The  plaint  iff«  were  not  bom  under  the  allegian«e  of  this  Common- 
wealth, nor  had  contracted  such  allegiance  at  the  time  of  the  descent  in  question; 
Sdly.  I'here  was,  consequently,  no  existing  alWgiance  due  from  them  to  it,  even  on 
the  English  principles;  nor  could  they  be  truly  said  to  be  adjidem  with  respect  to  it; 
and,  3dty.     The  general  plea  before  statetl  would  truly   have  applied  to  them,  in  * 

both  its  members 

The  above  resolution  it  is  also  contended  will  go  to  sustain  a  claim,  £  converto,  viz. 
by  an  English  posfnatus  in  Scotland,  supposing  the  same  common  law  to  exist  there, 
after  the  supposed  diimemberment ;  and  this  view  of  the  case,  it  is  argued,  has  a 
strong  analory  to  the  case  before  us*  1  have  already  said  that  this  resolotion  should 
he  considei'ed  with  reference  to  England  only  z  in  relation  to  a  discussion  in  Scot- 
land,  it  was  no  ease  before  the  Court;  it  whs  wholly  extrajadicial :  but  upon  princi' 
pie,  I  cannnt  sec  a  difference.  The  English  poatnatus  was  aamuch  born  unoer  the 
alh.-giance  of  the  King  of  Scotland,  as  the  Scotchman  was  under  that  of  the  King  of 
England'  The  kin^om  of  Scotland  was  (before  the  act  of  union)  wholly  indepen- 
dent of  thnt  of  England,  and  Jnmes's  character  of  Kin^  of  Scotland  was  not  merged 
In  that  of  King  o(  England g  after  the  supposed  separation,  a  King  of  Scotland  would 
still  exist :  there  would  be  a  continuation  of  the  same  government,  and  the  allegiance 
due  to  the  King  of  Scotland  at  the  time  of  the  birth,  fbefore  the  separation,^  would 
continue  to  thai  king  afler  that  event.  It  might  truly  be  said  of  the  Enghshpott- 
natus,  suing  in  Scotland,  that  he  was  bom  under  the  allegiance  of  the  King  of  ^af- 
land,  and  was  adjidem  with  respect  to  him ;  and  the  general  plea  before  stated  would 
not  truly  apply  to  him.  The  cfTeet  of  this  supposed  dismemberment,  therefore, 
would  not  he  to  destroy  the  tie  of  allegiance,  by  destroying  the  correlative  of  the  sub- 
ject, by  establishing  a  different  government  on  the  ruins  of  that  government  to  which 
the  allegiance  wafi  due;  but  to  transfer  and  continue  to  the  persons  of  two  kings  that 
allegiance  which  before  was  due  to  one*  1  shall  presently  attempt  to  shew  that,  un- 
der the  doctrines  of  those  times,  (as  derived  from  a  feudal  origin,")  it  was  no  novelty 
for%  subject  to  owe  allegiance  to  two  or  n/iore  sovereigns.  In  this  supposed  case, 
tlierefore,  quacunqne  via,  there  would  be,  acconling  to  the  English  decisions,  an 
existing  allegiance  due  to  the  king,  in  either  country,  which  would  capacitate  the 
plaintin  to  sustain  the  action. 

'I  he  supposed  case  of  a  dismemberment,  therefore,  (entirely  extrajudicial  and  hy- 
pothetical as  it  is,^  only  proceeds  upon  the  idea  of  a  separation  of  the  cr©wn«,  of  t»  de- 
scent to  several  Kings:  it  does  not  put  the  case  of  a  destruction  of  the  kingly  go- 
vernment. It  goes  "upon  the  idea  of  a  continuation  of  the  same  government,  though 
under  different  kings,  and  a  consequent  eontinuaiion  of  the  original  allegiance :  it ' 
is  entirely  different,  therefore,  from  the  case  of  the  destruction  of  the  tie  of  alle- 
giance,  by  the  erection  of  a  new  and  different  gorei*nment  upon  the  ruins  of  the  ok). 
Eveij  po'sition  to  be  found  in  the  English  cases  of  this  {Ci*a  proceeds*,  at  most,  upon 
the  mrmer  idea.  The  right  of  revolution,  and  erecting  a  new  government,  was  not 
an  admitted  doctrine  of  the  day;  it  was  incompatible  with  the  jure  divino  ideas 
which  then  prevailed.  May  we  not,  then,  say  with  confidence,  th»t  the  case  now 
before  us,  had  never  entered  the  minds  of  the  Bngiish  Judges?  And  that  their  de- 
eision,  even  where  general,  shall  not  be  applied  to  a  case,  in  which  the  grounds  and 
reasons  of  their  actual  decision  Ikil  us,  and  which  those  judges  most  certainly  never 
eon  tem  plated  ? 

These  same  ideas  must  be  bohie  in  mind,  while  wc.  examine  a  quotation  from 
Bracton,  \17,  which  is  also  much  relie<l  on,  on   the  part  of  the  plaintiffs.     That      ' 
quotation  says,  *<  there  are  some  Frenchmen  in  France  adfidem  utriusque  regis,  and 
always  were  so  both  before  and  since  the  loss  of  ^ormandtff  and  who  pl»id  hero 
and  there  because  atljldem  utHnsque  regis.^\b)  (h)  f  Cu.  27. 

The  Frenchmen  here  alluded  to  were  Aormans,  bom  under  the  allegiance  of  the  o. 
King  of  England,  whilst  he  had  possession  of  J\/ormanihf,  It  is  here  to  be  remarked, 
that  the  Ion  of  Mrmamfy  which  Bracton  speaks  of,  happened  in  the  reign  of  King  (f )    8  Htme^ 
John,  and  in  the  year  l2U5,(c)    and  that   Bracton  wrote  iji  the  reign  of  Henrji  55. 
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R^^         lll.(a)  whiah  reigki  hma  in  th«  year  1916:  lo  that  this  QOOtetilMi  eridcBUy  i%m$ 

^.  thote  •dormant  born  nrhiltt  Mrmamfy  was  lulgect  to  Enghndf  verjr  nuuiy  of  vboa 

R«^         amy  be  reasonably  supposed  to  have  been  yet  ajive  when  Bnutwn  wrote.    Bceaoie 

^_______^     they  were  born  under  the  allegiance   of  the  King  of  Engtand  thw  remained  legiti- 

mated  in  England,  by  the  EngUth  doctrines,  eren  after  tne  loss  of  ^m-memd^  uA 
(«)  7  Cs.  90.  ^^1^  ^\\  considered  as  adjidem  with  respect  to  the  King  of  England  s  but  they 
*'*  were  also  born  under  the  allegiance  of  the  King  of  France,      ^mrmandg  wsi  s  iia 

holden  under  him  :  the  King  of  England  mw^  in  respect  of  it,  a  vasaal,  and  dw 
King  of  France,  his  liege  lord;  and  there  are  many  instances  to  be  found io  the 
history  of  both  nations,  of  tlie  Kings  of  England  doing  homage  to  tKe  French  kism 
in  respect  to  their  possessions  holden  upon  the   continent*      By  the  feadsllav, 
(6)      1      BL  <*  allegianoc,  properly  speaking,  is  due  to  the  lord  paramount  or  sorereigii.*(l) 
C9mm*  367.      Under  this  idea,  therefore,  those   JSTorman*  owed  allegianee  emphstiesllj  to  tk 
French  king;  and  in  consequence  of  this  allegianee  it  was,  that  they  were»  by  the 
|>rinciples  m  the  common  law,  permitted  to  sue  in  France.  In  illustration  of  tbii  poii' 
tiou  we  find  it  resolred  in  CacvhCt  case,  **  that  those  who  were  bom  in  M^a&v,  be- 
fore 19  Ed,  1*  whilst  it  was  a  distinct  kingdom,  were  natural  bom  subjecti,  (si  to 
(c)7C».  99.  b.  England,)  because  boklen  of  England,  or  within  the  fee  of  the  King  tAEnsland.{c) 
These  ffelchmen,  therefore,  might  as  well  as  the  Vermont,  sue  in  both  eosntries; 
and  for  the  same  reason,  viz*  because,  and  only  because,  they  owed  allegianee  to 
both  sovereigns. 

Whilst  I  am  upon  this  subject  of  alleghinee,  I  will  beg  to  refer  to  1  SaU^tPka$ 

•f  the  crtrmn  58.  e^se^*  who  fully  and  elaborately  proves,  that  there  might  be,  snd 

really  were,  in  many  instances,  several   allegiances  due  from  a  subject  to  Kferd 

sovereigns-     Thus,  in  p.  66.  he  tells  us,  that  when  Hen,  If.  made  hb  eldest  sod  Kisg 

of  England,  in  his  life-time,  so  that  there  was  rex  pater  and  rex  JHuu,  and  wbea 

Wittiam  King  of  Scotland  hail,  at  the  same  time,  done  homage  to  Henry  the  los,  for 

his  kingdom,  saving  the  faith  due  to  Henry  the  lather,  these  aeveral  kings,  thoo^b 

sabonlinate  in  respect  of  each  other,  were  sovereign  in  respect  of  their  sub^edi; 

and  the  subjects  of  Scotland  owed  an  allegiance  to  their  kiug,  saving  their  Gtflh  ts 

the  Kings  of  England^  father  and  son,  and  an  allegianee  io  Henry  the  too,  MTtsg 

(d)\HaU^9  F,  their  faith'  due  to  Henry  the  father.(ri)     It  follows  that  these  J>rormana,  referred  to 

C.  66.  by  Bracton,  owed  at  their  biKh  an  allegiance  to  both  kings,  (vix.  of  EjigkndtU 

France,)  and  this  allegiance  continuing  during  their  lives,  upon  the  prinoiplet  ofthe 

English  law,  they  oouhl  always  be  said  to  be,  in  the  language  of  the  ease,  adfidem 

vlrnugne  tegi;    Blackstone,  in  confirmation  of  this  position  of  owing seversl sUe^ 

Ranees,  admits  that  a  natural  subject  of  one  prince  may,  even  by  his  own  set,  wb* 

ject  himself  to  another,  ihouKli  lie  may  thereby  bring  himself  into  strsits  and  diffi- 

(ejt  TVirJter's  £ulties.(<?)     Without  inquii-iiig  into  those  difficulties,  or  differing  the  case  of  two 

Bl   part  9d,  several  allegiances  produced  by  the  act  of  tlie  party  himself,  this  quotation  is  deei- 

p.  37^  sive  to  shew  that,  under  the  hnglUh  doctrines,  a  natural  liom  subject  may  ove  sHe- 

giance  to  more  sovereigns  than  one,  even  since  the  destruction  of  the  feodsl  fj*- 

tem. 

Am  I  not  correct,  therefore,  in  accounting  for  all  these  supposed  exeepiiooSf  by 
shewing  that,  in  ever^  instance,  there  was  an  existing  allegiance  due  from  the  psrfy 
suing,  to  the  respective  sovereigns  ? 

I  have  said,  and  I  repeat,  that  no  i>ositioa  by  any  ofthe  Englith  Judges  wssnrediet- 

ted  upon  the  idea  of  the  erection  of  a  new  and  dificrent  government*    If  toerebe 

any  such,  let  it  be  produced.     Arc  we  not  then   to  consider  ours  as  a  new  csie, 

not  coiileroplated,  nor  pi«ovided  for,  by  the  English  decisions?    The  reign  fit  Jama 

I.  was  not  an  sera  when  the  Judges   were  independent  enough  tti  have  dared,  or 

(  /  )See  11  Co.  would  have  been  permitted  (y)  to  argue  ujion  the  supposition  of  a  destruetioa  of  the 

Hep,  patiim,  kingly  government.  1  hat  loyal  and  <7evout  spirit  which  causetl  the  Judges  ui  CahvCt 

/}  prove  this.    «ft»f »  (^7.  a.),  so  much  to  deprecate  a  descent  of  the  kingdom  to  several  kings,  tbst 

^  slavish  devotion  ofthe  Judc;estothe  will  of  King  James,  which,  in  reUtion  eves  to 

this  veiy  case  of  Ciihvin,  Huine  remarks  witli  censure,  in  more  passages  than  one  of 

Cf  )See^Mme*«  his  history,(j^)  while  it  goes  f;ir  to  destroy  the  authority  of  the  deci^o,  would  not 

hut,  vol.     5.   have  permitted  them,  for  a  moment,  to  contemplate  the  idea  of  tlie  erection  of  s 

p.     554.     and  popular  government  upon  the  ruins  of  a  throne,  deemed,  in  llic  nmida  ofthe  tinier 

vol.  6*  p.  169.  to  nave  l»een  held  by  divine  authority* 

bee  also  in  4      In  the  total  absence,  therefore,  of  a  ease  of  this  kind,  either  actual  or  cootenpli* 

Cranchf   910.  ted,  in  the  EfigUsh  authorities,  we  mpst  reason  only  from  analogy. 

other  authori-      It  is  held  in  Coivp,  Hep.  p.  *208.  "  I st  That  a  country  conquered  by  the  British  srsM 

ties  cited    to  becomes  a  dominion  of  the  king  in  right  of  his  crown,"  ko.  and,  9dly.  **  That  Uie 

shake  the  de-  conquered  inhabitants  once  received  under  the  king's  protection  become  sul^jeeta,  sad 

eision  in  Cul-  are  universally  to  be  considered  in  that  light,  and  not  as  enemies  or  alieas;"  and  in 

wit^9  ease.         i  Bi  Com.  103.  the  reason  of  this  privilege  is  given  ;  it  is,  '*that  in  order  to  |Mit 

an  end  to  hostilities,  a  compact  Is  either  expressly  or  tacitly   made  between  Uie 

conqueror  and  conquered,  that,  if  the^  will  acknowledge  the  victor  for  their  vai* 

ter,  he  will  treat  them  in  future  as  subjecU,  and  not  as  enemies."    Now  nothior 
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«in  be  «letrer  Chah  tlitty  if  the  irbole  territoiy  of  the  belligerent  nation  it  not  eon*    ~    Heed 
<}nered,  the  inhabitaots  of  the  nnoonqaered  part  eontiime  to  be,  in  retpeet  of  the  r. 

soTereign  of  the  part  conqaered,  enemies  and  aliens ;  enemies  during^  the  war.  Reed, 
and  aliens  after  the  peace.  They  do  not  become  subjects  of  the  conqnering  power  ..,„..«^...^ 
and  are  not  to  be  considered  in  that  light ;  because  they  hare  not  submitted  to  the 
conqueror,  nor  bf  an^  coinpact  entitled  themselves  to  the  privileges  of  sulyjeets;  and 
yet  they  were  once  mheritable  in  the  territory  conquered,  and  can  say  as  much  as 
the  present  plain UfTs  can  say  in  respect  of  the  territory  of  Virt^mia^  viz.  that,  at 
the  time  of  their  birth,  they  were  legitimated  here.  1  he  people  themselves  who 
are  conquered  are  legitimated  by  virtue  of  the  implied  compact  only,  and  carnot 
claim  such  legitimation  by  the  paramount  dtle  of  having  been,  at  the  time  of  their 
birth,  inheritable  in  that  territory  under  another  sovereign.  If,  then,  the  territory 
of  Virginia  had  been  conquered  from  Great  Britain,  in  the  ordiiiar}^  war,  by  an 
existing  sovereign,  there  is  no  doubt  but  that,  upon  the  foregoing  principles  of  the 
common  law,  the  residuary  subjects  of  the  J9n<MA  empire,  not  residing  here,  nor 
contracting  an  allegiance  to  the  conquering  power,  would  have  remained  aliens,  as 
to  the  sovereignty  established  here  by  such  conquest  I  confess  I  cannot  see  a  de- 
ference between  that  case  and  ours  :  1  see  no  difference  in  this  respect  between 
a  cjiange  of  the  sovereignty  of  Virginia  effected  by  an  existing  sowreign,  and 
by  a  soverelgjn  merely  coeval  with  the  change:  and  I  should  be  sorry  to  be 
obliged  to  admit,  that  a  people  forming  a  government  by  compact,  Imve  not 
as  ample  power,  both  to  confer  rights  upon  the  members  of  such  compact,  and  to 
exclude  the  rest  of  the  world  from  a  participation  of  them,  as  a  conqueror  dicta- 
ting at  the  point  of  the  sword ;  nor  can  1  agree  that  the  natural  (though  silent) 
operation  of  a  compsust  government  is  less  emcacious,  in  either  respect,  than  thut 
which,  as  to  thes^  particulars,  is  produced  by  a  conquest 

I  conclude,  therefore,  that,  according  to  the  acknowledged  doctrines  of  the  En» 
giith  common  law,  all  the  befbrementioned  supposed  exceptions  are  referribie  to  a 
principle  which  does  not  exist  in  our  case  ;  1  mean  that  of  a  continuing  and  exist- 
ing allegiance ;  that  the  case  before  us,  of  the  erection  of  a  different  government, 
and  the  destruction  of  the  ancient  tie  of  allegiance^  had  never  entered  the  minds 
of  the  EngUth  Judges,  when  they  were  so  copiously,  and  so  extrajudicislly,  (in 
Catvirft  case,)  dealing  out  their  doctrines  on  tnis  subject ;  that  if  it  had,  they 
could  not  have  sustain^  the  pretensions  now  set  up  by  the  plaintiffs  in  the  present 
instance,  without  revolting  against,  and  overthrowing,  their  own  admitted  principles; 
and  that  as  far  as  we  can  judge  by  analogy,  the  principles  of  the  Engiigh  \lttw  au- 
thorize us  to  say  that,  in  the  actual  case  before  us,  an  jEngHth  court,  itself,  would 
render  judgment  in  favour  of  the  defendant* 

This  view  of  the  subject  supersedes  the  necessity  of  saying  much  on  the  second 
branch  of  my  inquiry ;  namely,  how  far  the  Englith  doctrines  on  this  subject  A*e 
controlled  by  the  principles  of  the  revolution,  and  the  provisions  of  our  eunstitu* 
tional  and  legislative  acts*  If  the  actual  principles  of  the  RnzUth  law  will  suffice 
for  the  defendant  ui  the  case  before  us,  that  defendant  holds  a  much  stronger 
ground  in  this  country,  and  in  this  Court,  which  must  reiect  such  of  those  principles 
as  are  heterogeneous  to  our  republican  in'stiiutions.    All  the  £n^/^'«A  decisions  upon  ^ 

this  subject  are  bottomed  upon  three  main  principles,  neither  of  which  cart  be  ad- 
mitted In  the  case  before  us.  They  are,  1st  I'hat  allegiance  is  perpetual,  and  cannot 
be  renounced  by  the  subject ;  ^ly.    A  supposition  of  the  continuation  of  the  same 
sovereignty  to  which  lliis  perpetual  allegiance  was  originally  doe ;  and,  3dly.  The 
character  of  that  allegiance,  by  the  English  law,  is,  that  it  is  due  to  the  per$9n  of 
the  sovereign,  and  not  to  his  political  character. (a)  As  to  the  last  position,  we  have,  (a^S  \     Tuch, 
happily,  no  king,  to  whose  sacred  person  this  allegiance  may  be  said  to  be  due*     It  ML  part   9d^ 
is  the  government  only,  which  affords  pixitcction  to  the  citizen,  and  to  this  govern-  p.  371. 
ment  only,  which  is  perpetually  changing,  as  to  the  pertont  who  administer  it, 
though  itself  u  permanent,  the  allegiance  of  the  citizen  is  doe.    As  to  the  second  po- 
sition, I  need  not  repeat  that  tlie  American  people  have  erected  a  tliflferent  as  welt 
IS  a  new  government.    The  first  position  requires  mooe  consideration. 

The  decisions  by  the  English  Courts  at  remote  and  arbitrary  periods,  and  the  mo- 
ntcipal  treatises  of  that  country  bottomed  thereon,  have  denied  the  existence  of  a 
great  natural  right ;  I  mean  the  rig^t  of  expatriation.  It  is  the  character  of  the 
common  taw  that  it  draws  from  various  sources,  is  compounded  of  parts  of  various 
laws  and  eodes.  and  refers  to  various  arts  and  sciences*  It  is  also  a  maxim  of  that 
law  that  **  adlibet  in  nta  arte  credendum  est  /**  and  Lord  Coke  tells  us,  somewhere, 
that  it  is  better  **  petere  fmtes  qxuun  sectari  rivulos."  Shall  we  not,  under  the 
sound  sense  of  these  maxims,  correct  the  mistakes  of  a  municipal  code,  touching  a 

SaestSon  of  general  Uw,  by  referring  to  the  fountain  from  whioh  itself  has  drawn  } 
hall  we  decide  a  q^uestion  of  natural  right,  and  of  general  law,  by  referring  to  the 
most  approved  writers,  tod  to  the  sense  of  the  world,  on  that  subject,  or  be  ge- 
▼emed  by  the  particular  municipal  eodes  of  a  partieolar  country  i  I  believe,  sir,  that 
this  position  of  the  English  jiidpa  has  always  stood  condemned  by  the  most  en- 
lightened  writers  upon  natural  law.    I  mean  not  (as  being  unnecessary  In  the  present 


Held. 
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M»e)  to  ininetti^te  this  point  at  this  time;  bat  I  beg  leave  to  refer  to  the  iiev  tM^ 
of  filachttone^  (vol.  I.  purr  8.  note  K.  p.  90.)  where  the  editor  has  eUib<upatdj  dia- 
eassed  the  subjeet,  and  nis  conclasioos  seem  fuller  to  sustain  mr  pnsition.(a^  I  rather 
'  choose  to  refer  to  the  nablime  prhieiples  contained  in  the  decUration  of  indepen- 

^  .  dene«,  and   In  the  Vir^m'a  bill  of  rights,  consecrating  the  right  of  expatristioo;  tA 

Itt)  bee  hIso  ^^^  mrmorable  assertion  of  that  right  by  the  Americnn  peo|>1e,  who,  sword  in  hand, 
99ti  \7q'  ^<*«P«^"«^  themselves  from  the  government  which  tyrannized  over  them;  to  the 
WO.  178.  )  limited  and  qualified  adoption  of  the  eommon  Uw,  as  a  part  of  our  code;  and  to  that 
*^'  dignified  act  of  the  Vtr^nia  tegislatare  which  preseribetl  the  mode  of  effeciing  aa 

(6)  See  J9ct9  expxtriatton,  but  did  not  presume  to  hettvw  the  right. (6) 

tfOct*  1783       WhHe  th^  great  authorities  destroy  some  of  the  main  pillars  on  whieb  the  £a* 

0.  16.  '  ?^^  doctrines  on  this  snbject  are  foiinded,  the  rirginia  legislature  bv  several  sen 

have  declared  who  shall  be  deemed  titizens,  and  who  aliens*     Under  tnoae acta, the 

plaintifii,  at  the  time  of  bringing  the  action  in  question,  most    have  fidirn  intotM 

tatter  class.     It  has  been  supposed  by  s«>roe  that,  inasmuch  as  the  act  of  Mu^,  1779, 

e.  55.  after  declaring  who  {thall  be  deemed  citizens,  declares  that  all  others  shan  be 

deemed  aliens, and  as  in  a  subsequent  act  {October^  I78S,  c  16.)  on  the  same  aol^ectt 

this  latter  decliinition  is  omitted,  that  the  last  law  ia  to  receive  a  m«ire  enlarged  eos- 

-,         stmction  in- relation  to    aliens  than  the   ft)rmer.(f)      These  answers  oceor  to  aie^ 

»/     a  ^^^^^  however,  to  this  jiosition.    1st.  As  every  man,  sceording  to  the  EngSfh  doettises, 

Jl/.    Mpp,    p.  i,  cither  "  an  alien  bfim  or  a  subject  bonij^f  d)  and,  according  to  those  doctrines,  ss 

?5\t/>    tn     here  received,  is  either  an  alien  or  a  citizen,  it  was  perhaps  a  work  of  supererogatioii 

(a)  7  C#.  601.  gfter  declaring  who,  and  who  only,  should  be  deemed  citizens,  to  declare,  also,  who 

should  be  deemed  aliens;  and,  8dly.   1*hat  position  proves  tfio   much,  for  it  voald 

eoualty   legitimate  the  subjects  of  all  other  countries  in  the  world,  as  of  Englmi^ 

whereas  the  same  auiltority  seems  to  think  that  the  omission  was  pmdneed  bv  the 

intermediate  conclusion  of  tJie  treaty  of  peace  between  •America  and  Eingiana.    To 

say  nothing  of  the  absurdity  ol  the  legislature's  doing  away,  in  the  gross,  thediasbiB* 

ties  of  alienage,  when,  at  the  same  time,  it  was  granting  in  detail,  the  righu  fif  eili- 

zenship,  it  is  contrary  to  all  fair  deduction  to  infer  a  conclusion,  whick  b  veif 

general  and  extensive,  from  a  cause  which  is  limited  and  partietilar. 

Such  is  the  construction  which  1  deem  mjself  obliged  to  adopt  io  the  present  in- 
stance.  If  the  adherence  of  the  MritUtA  snlgects  to  their  own  government,  on  the 
erection  of  our  goveniment  in  1776,  has  thrown  them  into  tlie  class  of  aUens  bf 
election,  a  definition  I  think  properly  apidied  lo  them  in  the  new  edition  of  Biack* 
9tmie,  (we  vol.  I.  part  2.  ,^pp.  p.  Uhi.)  they  stand  on  as  good  a  footing  as  oar  owa 
expatiinte*!  citizens.  Subjects  of  foreigfj  nations  have  no  reason  to  oomplaio  at  rt» 
•eiving  the  same  measure  as  is  dealt  out  to  our  own  eitizens,  unless  ibey  have 
ulterior  rigtits  secured  by  treaty  8ueh  a  treaty  would  not  be  natural  nor  reaaoaaUef 
but  if  sueb  a  one  exists,  it  roust  probably  have  iu  effect.  Whether  there  be  ii^ 
such  treat  V  rights  in  tlie  present  instance,  we  shall  presently  inquire.  These  Sri* 
iiah  subjects  have,  however,  less  |>i*etension8  tt»  sue  than  our  own  expatriated  oti- 
ftens;  for  the  latter  can  say  (which  the  former  cannot;  tliat  they  were  mce  oader 
the  allegiance  of  the  Commonwealth  of  firginia  f  nay,  in  some  inatanees^  that  they 
were  bom  under  the  allegnmce  of  this  Commonwealth.  Why  then  shall  we  aflt 
eon t:ider  these  JSritith  subjects  aa  expatriated,  in  respect  of  the  ConmonvealUi  of 
Virginia  ?  expatriated,  by  having  refused  to  yield  to  us  their  allegianee,  and  ta 
unite  their  destiny  with  ours. 

I  hive  thus  chosen  to  consider  the  firetensions  of  the  aittenati,  or  in  other  wordi 
the  common  law  doctrines  of  legitimation,  somewhat  at  lar|^i  becauaa  those  dos- 
trines  have  been  oHeti  pressed  upon  this  court,  particularly  m  the  eases  of  Fairfax 
T.  The  Comman-wealthf  and  have  received  countenance  firom  tlie  opinion  inst  deliver* 
ed  *  In  all  the  elaborate  discussions  which  have  taken  place  in  this  Court  apoa 
this  subject,  there  has  been  hei-etofore  no  difference  of  opinion  U|>on  this  point,  ss 
Ihr  as  I  have  understood  the  Judges :  and  our  late  venerable  Presidentf  C^ho  did 
not  &it  in  those  eaoses)  has  informed  nxe>  since  they  were  determined^  that  he  en- 
tirely agreed  in  opinion  wit^  the  Court  U]>on  this  subject.^  Put  for  the  fbre^oiec 
considerations,  I  might  perhaps  have  savetl  myself  tliis  UtMibie,  for  it  appears  that  both 
Che  treaty  of  peace  anci  the  ti^eaty  of  1794  have  repudiated  the  pretenokms  of  the 


(e)  See  note  '^^^nati^^e^  The  bitter  treaty  does  not  immediately  apply  to  this  case,  being  poster 
^  p.  1.  of  this  "^**  ***  *'**'  Ju^Jg'J^cot  in  question,  and  would  not  now  be  mentioned,  but  as  eorroha" 
opinion.  rating  and  explainmg  the  former.    That  treaty  abandons  those  pretensions  1^  set- 

*  By  Judge  Tucker.  t  Judge  Femdleton. 

#  Since  this  opinion  was  deliTered,  this  quef^tion  has  been  decided  in  entire  cod- 
iormity  thereto,  hf  the  Supreme  Court  of  the  United  SkUes^  in  the  ease  of  J)aw9on  i 
Le99eev.  Godfrey,  4  Cranch^  321.  It  was  so  decided  by  the  unanimous  iudgiaeDt 
of  the  Coarty-<iOntaijied  in  a  Terr  able  and  luminous  opinion  delivered  by  Judgt 
JoHHtoif. 


APPENDIX.  517 

Ihg  op  %  neirvriterioii.  Tic.  the  netiial  hoMinjc  of  the  prsperty  at  th«  epo»li  of  its  ^  ^ 
date.  In  setting  up  tbit  epoch,  and  ettnblithing  a  new  oriterion  in  relation  to  ntcfi 
BriH$h  salycets,  that  treaty  goes  bejond  the  common  law  idea  of  antenatif  whieli  iuLa 
eells  merely  for  the  period  of  our  sepiiration  from  Britain:  and  bjr  saperadding  Keeo. 
the  other  requisite,  (an  actual  holding  at  its  date,)  it  also  abridges  the  pretensidM  of  """n    i 

cttcli  antenoH,  for  all  the  residue  of  uieir  lives,  subsequent  to  the  signnmw  thereof. 
In  thus  enlarging  and  abridging  the  eommon  law  pretensionn  of  the  anienati,  am  I 
not  correct  in  saying  that  the  trea^  of  1794  has  set  up  an  entirely  liew  rule,  and 
has  abandoned  thoee  pretensions  altogether  ?  So,  with  respect  to  the  ticaty  of- 
peace,  the  case  is  precisely  the  same,  if  that  treaty  be  considered  as  relating  at  all 
to  the  laws  of  alienage  of  the  sereral  states,  and  the  epoch  of  its  signature  be  re* 
•orted  to  as  protecting  from  the  operation  of  those  laws  rights  accruing  before  that 
time:  and  this,  perhaps,  is  the  most  that  can  be  eontendetlfor.  Whether  this  con* 
•truction  thereof  be  correct  will  presently  be  ooosidered.  At  present  I  will  remark 
that  it  is  entirely  incompatible  with  the  before  mentioned  common  Uw  righu  of 
atiUnaU  which  are  commensurate  with  the  duration  of  their  Uvea.  Am  I  not,  there* 
ibre,  correct  in  saying  that  bot^  these  treaties  have  abandoned  the  pretensions  of  the 
antenatif  and  taken  a  new  ground  (whatever  it  may  be)  in  &vour  of  Britith  sub* 
jeets }  If  that  ground  of  cbum  exists,  tlierefore,  in  the  case  before  us,  it  is  not  npo« 
the  foundation  of  either  of  the  said  treaties. 

We  come  next  to  consider,  somewhat  more  at  large,  the  application  and  effect  of 
the  treaty  of  peace,  in  arresting  the  operation  of  the  laws  of  alienage  uf  the  sereral 
•Cates. 

Under  this  head,  I  will  consider,  for  the  sake  of  greater  perspicuity,  the  riehts  of 
BriUik  ^uijectt,  in  a  fourfold  point  of  view.  1st.  In  relation  to  land  actually  holden 
by  such  sul^ects  in  this  country,  at  the  epoch  of  our  separation,  or  declaration  of 
independence ;  a  right  of  this  sort  not  existing  in  the  present  case,  this  topic  will  b« 
but  slightly  and  incidentally  touched ; 

Sdly.  In  relation  to  lands  purchased  by  such  subjeeU  in  this  country,  ainee  the 
epoch  last  mentioned,  and  which,  if  they  be  aliens,  enure  to  the  Commonwealth  by 
way  of  "forfeiture;" 

.Sdly.  In  relation  to  such  lands  as  since  that  epoch  have  descended  to  such  sub* 
jecu,  and  which,  if  they  be  aliens,  enure  by  way  of  **  escheat*'    Kvery  thing  said    . 
on  those  two  poiau  will  apply,  a  fortiori,  to  the  case  now  before  us,  being  that  of 
•  descent  cast,  since  the  date  of  the  treaty; 

And,  4thly.  In  relation  to  tlie  capacity  of  such  subjects  to  toe  for  lauds  so  hoU 
den,  purchased,  or  descending,  as  the  case  may  be. 

In  laying  down  these  points,  I  must  be  permitted  to  cling,  with  equal  pleasurt 
and  pertinacity,  to  the  epoch  of  our  declaration  of  independence,  rather  than  thai 
•f  the  treaty  of  peace,  as  erecting  us  into  an  independent  nation  ;  as  affording  thai 
precise  point  of  time  to  which  atone  the  treaty  applies,  (if  it  applies  at  all,^  in  ar* 
resting  the  laws  of  alienage  of  the  several  states  x  1  roust  cling  to  thb  epoch,  because 
the  Uniied  States,  on  that  day,  for  the  many  weighty  reasons  then  decbred,  dissolved 
forever  the  connection  antecedently  existing  between  bs  and  Great  Britaint  becanae» 
in  the  emphittical  language  of  the  Virginia  constitution,  the  many  aoU  of  misrule 
theretofore  committed,  by  the  Bvitith  king,  had  dissolved  his  government  over  us  \ 
because  the  whole  fcbric  of  the  old  government  was,  in  truth,  annihilated  and  de» 
stroyed  by  that  king's  witlidrawing  his  protection  from  us,  and  our  ab^nrmg  alle* 
glance  to  h'm);  and  because  the  Bntish  nation  itself  has  conceded  this  point,  by  ad* 
mitting  in  the  treaty  of  peaee,  (Art.  1.)  that  it  «« treats  with  the  VmUd  Statet^ 
free,  sovereign  and  independent  states,"  and  not  as  revolted  subjecu;  thereby 
clearly  relating,  in  that  treaty,  to  the  ttra  of  the  declaration  of  iodependaiee. 
Away  then  with  that  absurd  and  slavish  doctrine  which  wookl  derive  every  thing  from 
the  recognition  and  bounty  of  the  British  kbg ;  would  postpone,  for  near  eightyears, 
our  title  to  rank  among  the  independent  nations  of  the  earth;  and  degrade  Jwr  the 
same  period,  all  our  laws  and  resolutions,  to  the  level  of  usurped  and  unauthorised 
acts.  We  date  our  independence  from  this  «ra  on  grounds  oaramount  to  any  thing 
in  the  power  of  that  king  to  grant  or  to  do:  we  treated  with  him  for  peace,  but  not 
for  independence:  we  asked  him  to  put  an  end  to  the  war,  but  not  to  sanction  a 
government  already  esublished  upon  the  only  just  basis,  the  consent  of  the  go. 
vcmed.* 

•  Since  this  opinion  was  delivered  It  has  been  decided  by  the  Supreme  Coort  of 
the  United  State$,  in  jthe  case  of  Jll*ifeam  v.  Cox,  4  OoiicA^  811.  t^the  "  »««g 
of  peace  conuins  a  recognition  of  our  independence,  not  a  grant  of  n  j  that  tlie 
Uwiof  the  several  states  were,  after  the  4th  of /m^,  »77?»,^>^  •^r^^?!*^'*^Sff 
states;  and  that  thU  was  not  derived  from  the  eoneeisioiis  of  the  Bn$i9h  king.  TWi 
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Pm<1  '  ^••'^  «oiwlnit  rti«  MiQiil  «^ordt  of  the  tretHf  io  rdtfe  to  fhit  fpMb,  ti<it  tallf 

'*~  f€>r  the  iibovementioiiefrreatom,  but  beeause,  m  Irwth,  that  great  erent,  in  eonaee* 

,  112^  tion  %ilh  the  laws  of  aliena|;e  of  the  aerenA  atates,  ^rew  a  prenment  Vnt  of  dS» 

atceii.  tinctioii,  in  relation  to  lands  acquired  in  this  eoontry  ljy  MHHth  tayeets.    Wbilet 


acU,  all  posterior  aeqvisitionsof  lands  by  JSr»tfM  aubjeeti.  Powerful  resMos  tt^ 
tafed,  therefore,  oft  thia  g^round,  for  einbraeing  the  epoeh  of  oar  htdepeadeutct 
rather  than  that  of  the  treaty.  In  applying  that  instrumetit  to  the  arrestatton  tf  dn 
laws  ofaliena(E;e  of  theaeTeral  states,  admitting,  fbr  thepreaent,  that  it  atall  retatei  to 
foch  h^wa.  On  the  part  of  the  Umted  State*  the  great  eoasiderations  just  stated, 
(to  say  nplhing  of  othara  which  will  be  preaenfUy  noticed,)  mast  hare  had  ^naA 
weight ;  and  the  Britieh  king  might,  on  hia  paK,  while  be  admitted  bims^beaad 
to  treat  for  a  guaranty  of  lands  lairly  acquired  by  hia  stibjeoU  in  this  coantry  befori 
that  epoeh,  hare  joatly  eoniidered  himself  abaolfed  from  any  obligation  to  ereatfiji 
^r  at  least  enlarge  titles  rn  faiKNir  of  his  sQl(|ectB ;  to  B<ip|»ort  aad  extend  that  waHkf 
t)f  an  interest  acquired  here,  by  them,  after  the  C9mmunr^n^uhim  was  brAen. 

•  In  contemplating  the  effect  of  1^  treaty  of  peace  anon  the  ease  before  oi,  I  «<l 
first  consider,  as  being  a  stronger  case  for  the  piHKidffa,  than  that  of  a  right  aeen* 
ing  by  •*  escheat,^*  the  right  oSf  the  Commonwealth,  by  way  of  ••fbrfeHare,"  tolaada 
purchased  br  i^ri/MA  aul^ects,  ainoe  the  saraof  our  iodependenae.  ^ 

The  irords  of  the  treaty,  which  are  supposed  to  hare  an  effect  on  the  prtMit 
question,  are,  that  **  there  shall  be  no  fiiture  eonfiscations  made-"  (Art  $•)  Whit 
\t  the  import  and  extent  of  the  term  "  ornifisontions"  here  oaed  f 

The  ri^ht  of  the  Commonwealth  to  lands  purchased  by  an  alien,  ia  an  ordintfy 
right  derived  from  the  common  law.  ItexisU  at  all  times.  It  is  independent  ef| 
and  does  not  ariae  out  pf  a  state  of  war.  In  the  present  eaae  it  reaohcd  to  thi 
Commonwealth  frqrn  the  establiahment  of  a  new  government  here,  and  the  non- 
accession  of  the  plaintiffs  to  that  ginrermneiK,  prior  to  the  eommenceroent  of  theif 
claim.  Although  in  fact,  the  nlaintift's  were  enemies  to  their  eoantry,  from  thi 
eoromenccment  of  our  hostilitiea  with  Brkam,  they  were  not,  legally  apetldagi 
.aliena,  until  the  erection  of  our  new  goremment.  Anterior  to  thaterent,  the  right 
now  in  queation  could  not  have  resulted  to  the  Commonweakh*  So,  on  the  otfiar 
hand,  if  the  erection  of  our  new  government  had  preceded  or  been,  uoaacompaaied 
hy  a  state  of  war,  the  right  in  question  wonid  have  reaultod,  na  well  prior  as  sab- 
sequent,  to  the  existence  of  hosUUtiea.  Therefore  it  is  that  I  aay  thia  ri^t  <iosi 
iiot  arise  out  of  a  state  of  war:  it  results  from  a  mere  municipal  reguktiun-  It  se- 
erues  not  because  the  person  porchaaing  ia  an  enemy,  but  because  tve  ia  an  alien.  It 
la  not  a  right  pointed  agaioat  the  aubjecte  of  a  partieuhu*  power  with  whom  wo  may 
chance  to  be  at  war,  but  against  the  aubjeota  of  all  foreign  Mitiona  whataoever.  TWi 
right  b,  by  the  common  lawyera,  teolinicatlT  denocninaied  a  *<  IbrfeHore."*'  "  For» 
leitures  of  landa  and  ^[ooda  for  offenoea,"  (and  thia  right  ia  foiuidad  on  the  offbic^ 
^  €»f  dn  alien  in  presuming  to  purohaae  landa  contrary  to    law,)(a)  aaj^  Sir  WH* 

(a)  ^  ^  Bl  Ham  jBlackHofw,  *<  are  called  by  theCivUiana  bona  confiacatOy  because  tbeybeloagtd 
»?"*>,  ^'^'  ?  to  the /V*ctt*  or  imperial  treasury,  or,  aa  our  common  lawyers  term  them,  wm 
fk  ™i^'*-  fw^  J»cia?\h^  l«deed.  Lord  t^oite  adema,  in  one  passage,  to  aonaider  ^coafesa. 
>  <  *  /  ^^*  *^""  **"^  **  f*'»^«<tt»^**  »•  aynonymoua  terms  \{e)  and  the  author  of  the  Comraea- 
(c}d/iM/.^27.  tariee  Appeals  Also,  in  a  few  passages  of  hia  work,  to  have  ujed  the  tern  •*  aanlioa* 
lion"  as  descriptive  of  a  forfeiture  Into  the  t|:easury  ;  but  keephig  in  titw  the  dii> 

dpciniie  bfld  beffirc  I^een  agreed  to  even  By  the  English  courts  themselves,  as  nwjf 
te  leciiiii  ^.  M^m±.  ftep.  U9.  ^VHght  v.  Jsuttt  and  ibid.  135.  FotUott  v.  Ogdtn,  by 
J^rd  L(fUghfjortiti^/t:  and  Judge  CThabe  had,  in  his  very  able  opinion  in  the  esse 
nf  i>'iii'e  V.  ntfii^n^  (S  J)alta9,  255.)  laid  it  down  as  an  established  doctrine  **il»at 
tJie  incfiipeiifiJLiicc  of  the  United  States  commenced  with  the  declaration  of  con- 
gress of  JuJi^  4i!ii  irrfi;  that  no  other  period  could  be  ?ixed  for  the  coramenccrocnl 
tit  11 ;  m*\  tliflt  alf  liiw  3  i^assed  bjr  the  legislatures  of  the  several  Btjitea  afterlhat  epoch 
were  Ute  bwiof  suv(ri^%Q  aud  independent  governments.*' 

*  I  might  here  observe  that  in  4  Bro.  Pari  Cos.  and  Parker^s  Bep.  p.  I6S.  it 
iir  Bfrtil  10'  b»ve  been  btildetl  by  the  house  of  londa  that  the  disabHitr  or  an  aljea  to 
;]lorchA«6  buda  was  not  a.  peuaHy  or  forfeiture,  but  arose  from  the  poKcy  of  the  }af » 
Ard*  oh  tMis  ground  a  demurrer  to  a  bil\  praying  a  discovery  in  this  particular,  vi| 
otemMo^;  to  whioh  I  will  add  that,  if  it  is  not  considered  aa  a  peualtyor  forfiriinra 
u«id«r  t^  oonatroelioB  of  the  EngU»h\tiy^%9  much  leaa  can  it  be  considered  in  the 
stronger  light  of  a  confiscation  fure  belU-  In  giving  my  opinion,  however,  I  will 
ndmit  the  moat,  ihat  it  it  a  forfeiture  uiHkr  the  proviaiona  of  the  eominoB  filw. 
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ifttj^c  rfferted ;  (tlW  one  l)c!ri^  ichit  hv\r,  Krtd  the  of  her  t  iw>mrtOn  Iftw  term  ; )  ind  y, 

fa&hgihat  he  nnff  d*prt#afs!f  triclifeil .  of  the  right  liow  in  qQ*%t!fm  in  a  oh«i*er         Rc^, 
•  teidfia  **  r»ff<?  bit  f^tfeihvre.'^a)  I  rttwtf  eondode  thit  the  technieil  and  appi-opH-       ■ 
l^e  teihri,  rferfcnpliVedf  thisH^M,  is  fm-fcltttre,  and  not  oohfiscafion.    At  leaM,  it  -  .     -j.  ^ 
fifajt  be  jjranted,  and  thilt  ti  Sufficient  fV>r  my  fwn>o«e,  that  the  former  b  a  imwh  W^^'*  ^^'^ 
iftore  o-iuat  aHd  pl^ef  terra  than   the  tatter,  to  designate  the  right  in  qucfttion.    I  **'  * 
tfrge  it'  a»  ft  vcHr  rc^piietaMe  imthority  in  feiour  of  this  opinion,  that  the  oonstitn- 
tfon  of  KiV^Wi,  iri  tr»n«ferriHg  th«,  among^othei'  rights,  from  tlie  king  to  the  Cora- 
non^eaIth,QS^th^  terras  **  escheats,  penalties  and  fbrfGiture«,^(6}  without  ouddng  (h)  Art,  SO. 
mnj  mention  of  "  eorifiscations."' 

I  adtnlt  that,  Where  the  tcritt  **  confiscation"  shall  oeeui*  hi  a  treatise  or  inaiCra-    • 
Hi€ni  rekrthig  ortly*  to  the  comitlon  tair,  it  rfiall  there,  from  obvious  necessity,  lie 
hXKw  at  syiionyraou*  with  "  forfeiture  ;**  and,  indeed,  in  anr  other  treatise  or  iu- 
tftromenf,  where  th*  term  niay  not  otherwise  be  satisfied,  op  where  it  appears 

gWdet^i  it  was  intended  to  hare  that  extensive  signification.  Bnt  on  the  oth«r 
and,  hi  mstruraents  wliich  concern  the  crril  law,  or  the  jn9  bdlih  it  is  reasonable 
to  tie  up  th^  meaning'  of  the  term  coiifiscatiOB  to  forfeitures  of  that  kind  ;  dt 
Mher  to  understand  th<j  woi^  in  its  probed  and  leghimate  signification;  it  would 
ht  uaftaftufjfl  and  unnecessary,  iri  6iat  tM,  to  extend  it  so  u  to  oMnpreheiul  forfelfi* 
tfce«/  arisins^  only  froA  the  common  law. 

'  Beside  this  ordhiary  and  municipal  risht  of  forfeiture,  there  is,  as  I  hare  before 
AHd,  An  extraordinary  One  accruing  to  beUi^etcnt  nations,  of  confiscating  the  pro- 
jbertf  of  theh*  eneioiies.  This  right  does  nut  await  sfnd  attend  on  the  contingent 
«?ien<  of  i  porehate  by,  or  descent  to,  an  alien ;  it  effects  property  then  actaally 
Kblden  by  the  enemy ;  It  Is  not.  carried  into  eflTect  by  the  ordrnary  course  of  the 
lAinicipal  !a^ ;  thti  property  is  seized  and  confiscated  by  a^  extraordinary  act  of 
the  government  of  the  belligerent  nation.  It  is  seteed,  not  because  it  is  the  property 
tff  an  alien,  bdt  of  an  enemy.  This  right  ia  technical (y  and  properiy  denomira^ 
<M  h  right  of  cohfisoation ;  1  know  of  no  other  term  which  «ill  properly  d^ 
Hgriat*  ft 

Here,  6i^,  are  t^o  senses,  in  which  the  term  <'confiseation"  May  be  used.  The 
iSne',  (tb  on\it  its  civil  law  rfsntfication,)  a  restricted  sense,  g<>ing  merely  to  a  seiznm 
Vy  a  belligferent  nation  in  right  of  war;  the  other  an  extensive  sense,  meaninr  nol 
6nly  tkr  hat  is  just  ibentioned,  but,  fhiiher,  a  mode  Of  acquiring  property  by  the  Uon^ 
IttonweaUh  und^r  a  permanent  munldpHi  regulation :  li  sense  extensive  enough,  not 
6nly  to  repeal  the  general  laws  of  alienage  of  this  Commonwealth,  in  easea  like  the 
||ires<Mt,  but  also,  (if  not  restrained  by  other'  eonsiderationflk)  to  remit  perhaps,  Al 
yVrfettures  wha^oever  inciirr<id,  in  this  country,  by  Brktth  iul^eeta  or  refugee^ 
By  crimes  or  otherwise  !  Let  us  inquire  in  which  sen^e  this  Certe  was  intended  te 
ife  used  In  the  article'  In  question. 

This  article  is  contained  in  a  treaty  df  peaeew  ^  A  treaty  of  peace,**  says  Vattel^  ^tat* 
ibrally  and  of  itself  relates  only  to  the  war  whhh  it  puts  an  elid  to,  and  therefore 
it  is  only  in  such  relation  that  it  b  to  be  understood  .*'(c)  Such  a  treaty,  therefore^  (c)  VcUUH,  p^ 
Mift  liot  naturally  relate  to  a  mere  municipal  forfeiture  or  reguUtion,  no  way  de- 54» 
tjMdent  on,  or  produced  by  a  trar'.  This  construction  iaf  much  strengthened,  m  the 
present  case,  by  the  oonsiderafiun  that  the  Am^citn  government,'  whieh  formed 
the  treaty  in  question,  was  much  liraiteil  in  its  powers  by  the  articlel  of  confedera- 
tfbir.  That  compact  had  emphatic;d1y  reserved  to  the  several  states  ^  their  sovew 
veignty^  freedom  and  independency,  and  every  power,  Jurisdiction  rind  ris^C  ne| 
Cierebr  cit>rdssly  d«1e|;ated  to  the  United  SfnM  in  congress  assembled?'  (Art, 
iL)'  Seek  atipuhitjons  m  treaties,  therefore,  and  such  only  Ad  were  warranted  by 
the  express  grant  of  power  to  the  United  Statef,  were  binding  on  the  several  stated 
^hen  opposed  by  their  laws.  This  construction  of  that  compact  Is  admitted  by  th^ 
tfreulkr  letter  of  congress  of  vf^rtVlSth,  t787',(e/}  requesting  the  sevdhil  states  tA  Cd\    Sm     It 


fiStitedf;  kls'vxprcssly'  malntailned  and  atted  u{)6tt  by  ourcoihmitatondrt  who  negotiii  p.  49,  c  $% 

*'  Fif  ti^e  «ame  opinion  of  Judge  Cra^H,  (nentlohed  in  the  note  befbre  the  bnt,) 
ttete  sk^thnents  are  contamed :  "  1'  entertain  thi^  general  Idea  that  the  #evei^ 
Mitet'^  retained  all  their  intemal- sovereign^,  and  that  eonrreas  properly  posttissed 
6le  gr^vt  riffhta  of  external  sovereignty.  That  oongrett  did  not  possess  all  the  poww 
€lrs  of  war  is  evident  from  this'consScferatibn  dohe,  that  she  never  attempted  to  lat 
dny  taK  6n  the  people  of  the  Uidted  fSttitef,  but-relied  on  the  several  state  legisbf. 
lAr^  to^inApose  tales,  kc.  and  that  aAer  the  eonlMeraoy  waft  <JOfflfDleted,^e  poWeH 


eon|fress  rested  on  the  authorities  of  the  state  legislatigres',  ana  the  impliett  raU^ 
idOuf-  of  the  pet»ple,  and  war  a-  govenm»ent  ove^-  gttrehitfieatK'' 
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ted  tbtt  <rtatj,(a)  tnd  is  idmitted  by  the  JiritUk  commiMioiitn,  who  Msedeil  l»a  r** 

^,  coainend«tlon  only,  in  reUlioa  to  the  restitution  of  the  confiscated  estates.  (Sc* 

Reed.       art  5.)    In  short,  the  tiroited  gnvemment  of  the  confederation  was  principally  a  9»» 
.  vemment  of  reooisition.    In  some  casesaveooinmendation,  or  request  to  the  tereral 

.  Qa«  a  States,  to  repeal  their  conflicting  laws,  is  expressly  contained  in  the.  treaties  them* 
(a;  see  ^^^'  selTes.  In  other  cases,  such  request  is  inferralile  from  the  inseriion  in  treaties  of  sock 
Ia*"-!i  1 1  stipulations  as  congress  deemed  necessary  for  the  public  good,  but  which  TCt  required 
Ja  #  I  A^'  th^  sanction  of  the  sUte  legislatures.  The  5lh  article  of  the  treaty  in  oaestSon, 
70.  attached  to  j^^^  tioti«ed,  furnishes  an  instance  of  the  former  kind;  and  instances  of  the  latter 
^r^crtsMtlct*  ^^^  ^Q  ^  ^^^  l„  several  of  our  foreign  treaties  which  expressly  waire  thedisabilitieo 
t«r  aloresaio.  ^  nijenage,  in  favour  of  the  subjects  of  certain  friendly  powers. 

The  dosuroentsjust  referred  to  entirely  shew  that  tlie  jhnericmi  consmissaoaem 
who  nesotiated  tlie  treaty  in  (|uestioo  strenuously  disclaimed  a  power  in  congress  to 
**  interfere  in-  matters  appertaining  to  the  internal  polity  of  the  several  states ;"  and 
even  declared  that  tlieir  power  did  not  extend  to  stipulate  for  a  restitution  of  coiw 
fiscated  estates,  because  those  confiscations  had  been  made  under  the  authority  of 
tlie  several  states ;  and  hence  a  mere  recommendation  was  proposed  by  themi,  and 
acceded  to  by  the  BrittMh  commissioners.  Congress  did  possess  the  power,  and  did 
exercise  it,  to  prohibit  confiscations  {i.  e.  jure  belli  confiscations)  m  future :  bat 
they  discliimed  the  power  to  restore  such  property  as  confiscations,  even  of  tbia 
class,  had  brought  into  the  treasuries  of  the  several  states.  This  Ust  case  is  muek 
stron^r  thslh  the  one  before  us.  As  congress  had  the  power  of  peace  and  war, 
it  might  well  have  been  argued  that  a  right  arising  only  out  of  the  war  appertained 
to  them,  rather  than  to  the  several  sUtes,  and  that  their  power  would  reach  even  the 
ease  of  a  restitutioo ;  yet  the  several  sUtes'having  actually  exercised  this  rigbt«  hj 
seizures  and  sales,  congress  disclsiraed  the  power  to  interfere  otherwise  than  by  re* 
oommendation.  But  Uie  right  of  escheat  and  forfeiture  now  in  question  could  on  qo 
construction  appertain  to  congress ;  it  strictly  **  appertained  to  the  internal  poli^ 
of  the  several  sutes,"  and  was,  emphatically,  beyond  the  power  of  congress.  Con- 
gress had  a  right,  by  treaty,  to  convert  enemies  into  friends,  an,d  to  release  the  dio- 
abilities  atuched  to  the  former  character;  but  they  had  no  power  to  invade  the  or- 
dinary rights  of  the  several  sutes,  and  to  invest  with  the  privileges  of  citlxens  of 
firgvidat  those  whom  the  policy  of  her  laws  had  thrown  into  the  class  of  aliens. 
If  congress,  by  the  confederation,  could  not  draw  a  shilling  of  money  from  the  ae. 
veral  states,  but  by  requisition,  it  would  seem  to  follow,  that  the  assent  of  thm 
afates  was  equally  necessary  to  pass  their  ri^ht  to  property,  which  needed  only  the 
formality  of  an  inquisition  and  sale  to  bring  it  into  their  treasuries.  •  If  congress,  1^ 
the  nth  article  of  the  confederation,  were  bcnuid  to  defray  **  all  charges  of  wnr 
and  other  expenses  to  be  incurred  for  the  common  defence  and  general  wellnrc^ 
out  of  a  common  treasury,  to  be  supplied  equally,"  (bv  a  given  rule,)  *'  bv  all  tho 
states,**  shall  we  make  a  construction,  in  the  case  before  us,  %rhieh  would  throv 
the  price  of  peace,  in  the  present  instance^  on  some  of  the  states,  in  ease  of  others  f 
upon  the  states*  keepiag  up  the  laws  of  alienage,  as  incidental  sources  of  reveano^ 
in  favour  of  such  states  wherein  no  such  laws  existed  ? 

If  by  the  9th  article  of  the  compact  aforesaid,  the  powers  expressly  specified,  ^pd 

delegated  to  congress,  are  only  those  of  peace  and  war,  and  other  powers  of  an  «■• 

temal  nfllure,  rebitm|;  chiefly  to  our  intercourse  with  foreign   nations,  shall  «w 

adopt  a  construction  in  the  present  instance,  which  will  depart  from  the  ^ffsatmjL 

character  of  those  |»owers,  and  invade  a  right  of  the  several  states,  entirely  of  na 

internal  and  municipal  nature  ? 

.  But,  independently  of  these  considerations,  I  have  supposed  the  word  **tar» 

'  feiture**  to  be  a  more  proper  term  than  *<  confiscation,*'  to  extingubh  the  Hglii 

now  claimed.    The  En^Kth  law  and  ours  are  precisely  the  ssme  on  this  subjeet  a 

nay,  I  have  even  taken  my  ideas  upon  the  subject  entirely  from   the  EngUtk  an. 

thorities.    As  the  EngUen  commissioners  are  not  to  be  supposed  ignorant  of  Um 

real  powersof  our  government,  neither  can  they  plead  ignorance  in  relation  to  their 

m»n  laws  or  technical  terms.  In  forming  the  treaty.    If  the  right  now  in  questioa  hsid 

been  intended  to  be  extinguished,  would  not  the  most  appropriate  terms  have  been 

used,  especially  in  an  instrument  which,  of  itself,  does  not  naturally  reach  tlwt 

right  ?    As  these  commissioners  must  have  known,  and  were  even  warned,  (as  tbo 

afoivsaid  documents  shew  ua,)  of  the  incompetency  of  congress  to  affect  the  mosii- 

eipal  polity  o\'  the  several  states,  would  they  not  at  least  have  used  the  stroogeit 

and  most  un^uivocal  terms  to  effect  that  purpose,  had  it  been  cootemplaied   or 

-  intended  \     Is  it  not  an  established  principle  of  the  Uw  of  ua^ons,  *'  that  Uio 

state  in  which  thin^  are  found  at  the  moment  of  the  treaty  shaH  be  considered  aa 

lawful ;  ami,  if  it  is  meant  to  .make  any  change  in  it,  the  treaty  must  sxpreaaly 

mention  it;    and  that,  consequently,  allthiiurs  about  which  the  treaty  is  silent re- 

{h)  Vatfeh  b'  >nA^n  <^*  ^y  ^^'^  found  at   its  conclusion  r\b)  and  does  not  the  sound  sense  of 

V  s*  M.  ^**  nile  equally  extend  to  cases  where  terms  are  used,  which,  to  say  the  leaat* 
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m  vfokf^itA,  tmA  nu^  be  o^enrite  amply  Mtisfied  ?  If  in  sereral  of  oar  treaties  of  ,  j^^ 
u^ij  and  •onimerM  whh  friendly  European  |>owen,  the  sevenil  eUtet  are  ealled  ^™ 
on,  by  the  most  partieolar  and  expreas  itiiralationi,  to  waive  their  laws  of  alienage,  t>\a 
In  ftfour  of  the  tubjeets  of  aaoh  powers,  docs  it  readily  follow  that  in  a  treaty  of  ^^ eeo* 
peaee  with  an  enemr  nation,  an  expression  entirely  congenial  with  the  eharaoter  of  i" 

sneh  treaty,  and  whieh  ean  be  otherwise  abandantly  satisfied,  shall  have  this  most 
important  effeet  ?  Nay,  even,  if  in  the  treaty  of  amity  and  commerce,'  formed  by  tu 
wltn  the  same  power,  {Great  Jiritain^)  in  1794^  some  partial  privileges  on  this 
ml^eet  eoold  only  be  obtained  for  BriUth  sab)eets,  and  those  conferred  by  the 
roost  explicit  and  unequivocal  t/erms;  if  even  Uiese  privileges,  notwithstanding  the 
lapae  of  eleven  years  since  the  date  of  the  treaty  of  peace,  created  a  general  fer- 
ment in  our  country,  arising  from  the  recollection  of  ancient  injuries ;  shall  we  con* 
Itrue  the  general  words  of  the  treaty  before  us,  to  have  an  equal  or  more  exten- 
«ive  effect? 

The  term  "  eonfiseatton,"  then,  when  occurring  in  a  treaty  of  peaee,  and  espe- 
cially in  such  a  treaty  formed  by  the  limited  government  of  the  confedeiration, 
naturally  means,  fx  vt  termm^  a  confiscation  jure  belli,  and  nothing  further,  if  I 
am  right  in  this  idea,  it  was  nunecessary,  in  the  6th  article  of  the  treaty  before 
stated,  to  annex  other  and  taotologous  words,  to  make  this  more  plain,  to  confine  its 
signification  to  forfeitures,  on  account  of  the  part  taken  in  the  war.  Such  was  al- 
rttdT  iu  meaning,  and  additional  words  woula  have  been  entirely  snperfluons:  and- 
this  IS  an  answer  to  the  objection  arising  from  the  annexation  of  such  words  to  the 
prosecutions  mentioned  in  the  same  article,  of  which  more  herealler.  I  hohl  it 
also  to  be  of  great  weight,  in  favour  of  my  construction  in  this  partiouUr,  that  the 
confiscations  here  prohibited  have  this  character  more  clearly  designated,  bj  being 
interdicted  in  the  same  article,  and  sentence  of  that  article,  with  prosecutions  on 
•ocount  of  the  part  taken  in  the  war. 

If  I  am4right  in  the  above  idea,  as  to  the  natural  and  general  signification  of  the 
terra  **  con£eation,*'  when  occurring  in  treaties  of  peace  ;  that  construction  gains 
additiooal  weight  In  relation  to  the  treatj  before  us,  by  the  further  coasidenition 
€hat  there  were,  in  (act,  many  such  connscations  made  by  the  several  state  |;ovem- 
nents,  daring  the  revolntbnary  war.    Perliapa  1  sliall  be  warranted  in  saying  that 
there  were  in  fact  such  confiscations  made  b^  every  state  in  the  union.(tf)    Some  of  fg\  g^^  /fom- 
tlioie  eonfiscationt  were  made  by  the  very  mils  of  rights  or  constitutions  of  the  se-  ^JniTt  letter 
reral  states,  but  in  general  by  lejgisUtive  acts.    Of  the  former  class  it  may  be  seen  ^ „  f>^>rMn. 
that  the  USth  arUele  of  the  bill  of  righU  of  JVonA  Carolina  seems  to  confiscate  the  ^  -'C^'^^'*' 
proprietary  n|^u  to  lands  within  the  limits  of  that  state;  the  legislative  acts  were  oT 
fanoatdeMriptions,asactsof  attainder,  of  seixure  and  confiscation,  kc,  as  may 
b^  seen  at  large  in  the  documents  attached  to  the  letter  just  referred  to.    The  F7r- 
jfinia  act,  upon  thu  subject,  after  reciting  that,  by  the  deolaratioa  of  independence, 
by  the  United  StaieOf  the  residuary  subjects  oif  the  BriHoh  empire  becam^  enemies 
and  aliens  to  the  said  state,  enacts,  that  all  the  property  lying  within  the  Common* 
wealth,  bek>nging  at  that  time  to  any  Jfritith  snbject,  &c  shall  be  deemed  to  bt 
vested  in  the  Commonwealth ;  and  a  subsequent  clause  describes  who  sliall  be  deem- 
ed Britith  subjects  within  the  meaning  of  the  act(6)    The  nassage  of  this  act,  ip$o  ...    f\.^,j^^ 
factOf  confiscated  the  property  therein  contemplated;  and  the  oidjr  inquiry  neces-  W    ^ciooer, 
sary  to  be  made,  or  which  in  fact  was  made,(c)  under  this  act,  as  it  respeotetl  the  11^    ^{      ; 
proprietor  of  the  land,  was  whether  be  were  a  Britith  sufajject,  or  not,  within  the  v.y  9M.>n<lui. 
meaning  of  the  act;    there  was  no  inquiry  whether  he  was,  by  law,  an  alien.  'ff|°"*J?  th 

I'hls  act  was  emphatically  an  extraordinary  act  of  confiscation.  It  was  in  addition  '^'"^  ^  ^^ 
to,  and  not  in  exclusion  of,  the  ordinary  municipal  law  of  escheat  and  forfeiture,  on  S^ueraii^ourt* 
•ccoont  of  alienage.  It  only  reached  jffn'^A  property  then  actually  holden;  where- 
as the  general  law  extended  also  to  lands  afterwards  acquired  by  British  aliens* 
This  act  confiscated  the  property  of  all  British  subjects ;  whereas,  the  general  law 
only  reached  the  real  prDpe^ty  of  those  who  were  aliens.  It  may  not  universallr 
bold,  that  all  British  subjects  were  then  aliens,  and  if  the  ideas  of  the  plaintifl^s 
oounsel  were  correct  the  general  law  would  not  reach  lands  acquired  here  by  British 
antenati.  These  are  nrominent  marks  of  distinction  between  the  two  laws ;  and 
this  partial  exercise  of^  the  extraordinary  right  of  confiscation  certainly  did  not  su- 
persede, or  interfere  with  the  genei'al  biw,  farther  than  that  act  bias  expressly 
gone. 

Some  stress  has  been  laid  upon  the  act  of  October,  1784,  e.  53.  respecting  futam 
confiscations.  It  is  not  proper  forme  to  avail  mjself  of  a  knowledge  acquired  in 
nnother  place,  that  it  was  decidedly  the  intention  of  the  then  legislature  to  avoid 
•onstruin|f  the  treaty.  There  were  various  opinions  then  existing  as  to  its  true 
construction,  and  the  prejudices  and  animosities  of  die  day  were  not  ineohsidenu 
ble*  Uenee  the  act  eventuated  in  using  the  very  words  of  the  treaty  itself;  and 
'.thatmerely  by  war  of  yielding  the  sanction  of  this  state  to  that  instrument  as  it 
really  existed.    That  act  meant  not  to  take  any  new  or  extended  ground  what*- 
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ilo0?ef|  And  tbeT^rarlte^  eorit^ncd  Uierelii»  kihibki^  tiM  etafMHtttw 
Y  lo  the  ratiftofttioa  of  th«  trentj,  em  otily  exteod  t6  Miti  gtwtudad  e»  inell 

Hj^         eatkmt  m  were  intended  by  the  treaty  and  the  set  to  be  pfflMblted. 

Before  I  oome  to  a  partioutu*  exmminatton  of  the  «th  artMe  of  the  trtktf,  I  ♦!• 

•— — "^""  take  a  thort  new  of  the  5th.  The  eharaeter  ef  the  eonftieatkHi*  tiit*i^fl6te*  if 
the  6th  artiele  will  be  elaeidated  hf  eontidenng  whet  khid  ef  oOftAMRiMf  10%  «Mf- 
tenplated  in  the  5th* 

That  article  it  in  the  folknviiig  words: 

**  it  ia  agreed  that  eongreit  ihall  eameatly  recQ«*Micff»d  it  t«  (h«  ItfgiilllteMi  flf 
the  several  states,  to  provide  for  the  restitotion  of  all  estate  t^tSi  Mid  (rrO^MK 
ties,  which  have  been  eoofisoated»  belongiifg  to  real  BtHti$k  lie^t««g,  add  aieb  ef 
the  estates,  rights»  and  properties,  of  persons  resident  in  districts  iff  ^kdeseteioe  ef 
his  nu^jestj^s  amis,  and  who  have  net  home  arms  agtinst  the  saM  UitlUd  SUtiH. 
And  Uiat  persons  of  anj  other  description  shall  have  free  libeKj  to  go  te  Unj  ptt^ 
or  paru  of  tlie  thirteen  United  Siatm,  and  therein  €o  remidfl  twelte  nJonths  emno- 
lested,  in  their  endeavours  to  obtain  the  restitution  of  suoh  ef  theif  estatel,  Hgtkti^ 
and  properties,  as  roaj  liave  been  confiseatedt  and  that  eongreA  shall  alee  eameetiy- 
Feeoromend  to  the  several  states  a  reconsideratkm  and  reviSon  of  aH  e^fs  er  £ti^ 
regarding  the  premiaet  ao  as  to  render  the  said  /laiM  4r  ata  ptrtMiy  e6n4aCeMt 
ttot  only  with  jnstioe  and  eouitj,  but  with  that  sphrit  of  eoneiKation  #lflcli  oa  dte 
return  of  the  blessings  or  peace  should  wiiversallj  prevail.  And  thM  eongr^da 
shall  alto  eamestlj  recommend  to  the  several  states  that  the  ^ftaHee,  f^fhu  snM 
propertiiM  of  such  last-mentioned  persons  shall  be  restored  to  them,  Cbe^  relhirth% 
to  any  persons  who  may  now  be  hi  possession  of  the  69na  Jid6  |>rtce,  (Whet^  tsafw 
has  faieen  given,)  which  such  persons  may  have  paid  en  mirehashig  any  of  Are  mk 
landa,  rights  or  properties  since  the  eonMation.  And  it  is  agreed  th«t  aH  perafltt^ 
who  have  any  interest  in  confiscated  lands,  either  by  debts^  marriage  settlemfenta,  <» 
otherwise^  shall  meet  with  no  laWfoI  impediment  in  the  proteeutkm  of  their  just 
ri{^ts.^ 

This  article,  upon  a  general  view,  relates  only  to  legislative  Acts  of  eonflseefioC 
It  relates  materially  to  the  refugees,  who,  not  being  aliens,  were  already  a&ft  from  the 

Ttration  of  the  laws  of  alienage*    It  relates,  also,  it  is  trae,  to  eonmeatimis  madb 
the  proper^  of  real  Britith  solneeu ;  but  as  it  purports  to  pt^ivlde  for  tfie  **  ree- 
titntion  of  their  estates,  rights,  and  properties,"  it  eannot  ifle*n  Co  extend  te  daa^ 
of  purchases  of  lands  by,  or  descents  to,  £ritith  aliens,  posterior  to  our  eeparatknL 
nor  to  the  common  law  proceedings  adapted  to  such  easef.    tn  flbeh  easei  eoeli 
aliens  have  not  any  estate,  right  or  property  in  sucli  laAds,  nor  would  Chey  be  r^ 
stored  thereto  s  if  the  treaty  arrests  such  proceedings,  it  would  not  fettore,  btft 
create  and  enlarge  the  estates  of  such  aliens.    Cases  of  this  kind,  and  the  ordtfMirV 
proceedings  of  forfeiture  founded  thereon,  were  not  therefore  contemplated  in  (Me 
«rUcle.    With  vesfiect  to  the  superior  cbilros  of  those  who  held  land  hevfe  tft  tBe 
mrm  of  our  separation,  I  am  not  prepared,  at  present,  to  say,  whether  the  ordiR^r)- 
proceedings  or  escheat  and  foHetture  could  ever  have  devested  them.    Bfeaning'  to 
touch  this  topic  sli^tly  hereafter,  I  will  only  at  present  say  that,  if  they  eouM  noii; 
then,  (as  no  necessity  exists  for  it,)  such  proceedings  shaH  not  be  construed  tb  ht 
oomprehcnded  in  the  confiscations  mentioned  in  this  artiele ;  nor  will  the  caee  be 
~    otherwise^  adraittiag  the  law  to  be  different,  if  (as  1  believe)  n<y  forfeitures  of  flib 
class  had  m  ^ct  taken  place  in  America  prior  to  the  date  of  the  treaty ;  and  aaeh, 
therefore,  coukl  not  have  been  the  ground  of  any  stipulation  io  it.    During  the  en- 
iatence  of  the  war,  the  ordinary  law  of  etwheal  and  forfeiture  had  net  been  pot  iu 
force  against  JitntUh  subjects.  It  had  yiekled  to  the  more  powerful  and  dh*ct  co — ■  " 
ef  legislative  confiscation,  which  was  deemed  preferable,  and  was  universally 
cued.    lam  anthorized  to  assume  this  as  an  mdubiuhle  (act,  because  Mr.  i 
(a\    See   his  eiMMi^(<i)  after  ransacking  aH  our  laws  and  judicial  decisions,  from  the  beginning*  of 
letter   d     10    ^®  ^**'*  ^^  ^^^  *•"•*  ^  ****  "'"^f  i  *»*»  only  sUted  one  case  (that  of   HatrUtnCM  rtf- 
of  the'  wres*  P****"^**^)  *'"  ^hich  a  decision  on  this  point  has  been  given.      That  eaae  will  be^ 
_^^<^^  set  out  preaentl^  from  the  documents  attached  to  the  before  mentioned  correspond^ 

^^^^  '  coce ;  from  which  it  will  appear  that  it  was  neither  rendered  by  the  Supreitte 
Court  of  the  State  {Maryland)  in  which  it  was  decided,  nor  renders  until  the  year 
1790.  Whan  the  devise  in  question  in  that  case  acci<ued  is  not  stated.  Am  1  noc; 
therefore,  correct  in  ssying  that  no  inHiaiices  of  the  enforcement  of  the  ordinary  \mw% 
of  alienage  had  taketi  place,  in  relation  to  Britith  subjects,  prior  to  the  treaty  of 
peace,  and  that,  therefore,  in  providing  for  the  restitution  contemplated  in  the  SHI 
article,  it  was  whoHy  unnecessaiy  to  meet  such  cases  ?  Courts;  in  making  their  ecm« 
atnicttons  upon  laws  or  treaties,  may  take  notice  of  general  and  notorious  fhcts,'  stfi 
footing  such  construction.  The  Engrluh  Courts  (for  exampHe)  have  in  manv  h^ 
-atanoes  taken  notice  of  and  acted  npon  the  general  delusion  created  by  the  Soatli 
f  M  See  1  P  ^^*  bubble  in  that  country  in  the  beginuing  of  the  last  century. (6)  So,  as  in  the  p«re» 
Wmt.  746.        *^^  iaatance,  tlie  loog  and  laboriooa  reaeamies  of  the  JBtitm  miidster  before  iiois» 
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ttd  hv^  pfO^tie^  no  hntanee  of  the  enforeement  of  the  Uwt  of  aHenfige  snlnat        Reed 
BrMih  SMljeets  prior  to  the  eonolusion  of  t!ie  treiitj,  wherefore  chall  ve  gire  to  ^^ 

Ihst  ioBtrtunent  a  oonstraetion  confronted  by  so  raany  objeoUons,  and  only  (at  most)         Heed. 
Heeeflfary*  *f  sweh  deeisSoos  had  actually  existed  ?  ' 

'  It  If  alio  hot  unworthy  of  observatiou^  that  eongresi  are  called  upon  by  thia  arti-  " 

de,  **  |o  rteommeod  to  the  «everal  states  a  reconsideration  and  revision  of  all  acts 
or  laws  regarding  the  premites.*'  thereby  meaning  such  special  and  particular 
statutes  as  may  hjive  been  passed  by  the  state  legislatures  on  the  subject:  they  ar^ 
aot  enjoined  to  recommend  an  exemption  in  fiirour  of  British  subieots  from  such 
^isobintfes,  as  accrued^  not  by  virtue  of  particular  legislative  acts,  but  by  the  con« 
Joined  effect  of  the  revolutioo»  and  the  common  law^  relaUog  to  alienage,  ante- 
Oedehtly  exittine:  in  America, 

If,  then,  the  5th  article  of  the  treaty  reUtes  to  legislative  confiscations  only,  let  us 
vBe^t  inquire  whether  the  6th  article  b  to  be  understood  in  a  more  extensive  point  of 
tiew;  bearing  in  mind  the  general  orinciple,  that  the  same  word,  ocenrring  in  dif- 
lirent  parts  of  an  instrument,  shaU  generally  be  understood  in  the  same  sense. 

Thai  article  Ss  as  foHows: 

^  That  there  shall  be  no  future  confiscations  made,  nor  any  prosecutions  com* 
inenced,  against  any  person  or  persons,  for  or  by  reason  of  the  part  which  he  or 
•he  may  haye  taken  in  the  present  war,  and  that  no  person  shall  on  that  account 
tiaffpr  anT  future  loss  or  damage,  either  In  his  person,  liberty  or  ]>roperty;  and  that 
4iote  who  may  be  in  confinement  on  such  charges  at  the  time  of  the  ratification  of 
|)ie  treaty  in  .America  shall  be  Immediately  set  at  liberty/  and  the  prosecutions  so 
eommeneed  be  discontimted.** 

This  article,  upon  the  whole  context  of  it  taken  together,  can  only  relate  to  those 
irho,  beings  .^fli^eart  citizens,  afterwards  became  remgees,  and  joined  the  enemy; 
it  ^nnot  n;late  (in  a  collective  point  of  view^  to  real  JBritiih  subjects.  Keeping 
cmt  of  view,  for  the  present,  that  member  of  the  article,  which  prohlbiu  future 
eonfiscationp,  and  which  requires  a  more  particular  examination,  would  it  not  be  ab« 
surd  Co  stipulate  that  after  ]>eace  had  taken  place  between  the  two  nations,  we 
^MHild  oemmence  no  prosecutions  against  real  Britith  subjects  for  the  part  they 
had  taken  in  the  war  ?  That  part  was  not,  in  them,  a  culpable  pail ;  it  was  one 
Hrhioh  their  duty  and  allegiance  as  subjects  required  ihem  to  take.  Not  residing  in 
tliis  country,  nor  being  oppressed  as  the  Americans  were,  it  was  not  their  business  to 
Join  in  our  revolt,  nor  to  take  a  part  in  our  battles.  If  there  had  been  no  such  arti- 
cle in  the  treaty,  and  America  had  thereafter  commenced  such  prosecutions  against 
such  ifrA^itA  suljects.  Great  Britain  would  have  justly  considered  them  as  acts  of 
hostility  against  her.  Thw  provision,  then,  as  relative  to  real  British  subjects,  is 
wholly  supei^nona,  and  unnecessary;  it  shall  not,  therefore,  be  construed  to  have  re- 
lation to  (hem.  But,  with  respect  to  the  American  refugee^  this  stipulation  was 
atrictlr  necessary  and  proper.  They  ha<l  become  citizens  of  the  American  states, 
and  wnliout  expatriating  themselves,  had  joined  the  standard  of  the  enemy*  Afler 
the  peace,  the  several  states  might  juatly  have  otdled  these  their  ofiendlng  citizens 
to  a  severe  aeeouot,  for  their  conduct ;  but  the  humanity  and  honour  of  the  British 
nation  was  deeply  interested  to  protect  them  ;  to  protect  these  American  traitors 
from  the  vengeance  of  their  own  governments.  The  latter  part  of  this  article 
t!here^re  appnes  exclusively  to  them ;  however  it  may  be  with  the  former.  The 
interdiction  of  prosecutions  for  the  part  they  had  taken  in  the  war,  and  of  loss  or 
damage  accruing  therefrom,  as  it  related  only  to  them^  so  it  alone  effeotunlly  secured 
theni  from  lucn  common  law  furfeitures  a$  wci*e  incident  to  attainder  or  prosecu- 
tions for  treason*  As  to  confiscations,  in  relation  to  these  persona  as  they  were  not 
legally  aliens,  in  the  several  sutcs,  thev  were  already  sufficiently  safe  from  the  ef- 
l^ts  of  the  laws  of  alienage*  The  inhibition  then  of  legislative  confiscations,  con- 
joined with  the  Interdiction  of  prosecutions  on  account  of  the  part  taken  in  the 
War^  would  entirely  secure  and  protect  the  refugees.  Wherefore  then  give  the 
treaty  a  construction  which  entrenches  upon  the  tnnnicipnl  rl^ts  of  the  states^ 
when  every"  necessary  end,  in  respect  of  the  refugees,  can  be  aituined,  by  under- 
•landing  the  term  *<  confiscations*'  in  its  usual  and  ordinarv  sense  \ 

With  respect  to  real  British  subjects,  it  is  equally  absuni  to  apply  to  them  the  In- 
terdiction or  the  prosecutions,  and  tantologons  to  extend  to  them  the  confiscations 
Smhibited  in  this  article,  even  meaning  thereby  legislative  confiscations.  At  the  most, 
fie  article  can  be  so  understood,  as  toUiem,ouly  throogh  nbundant caution.  We  will 
next  inquire  whether  anv  necessity  exists,  in  relation  to  them,  (as  it  clearly  does 
liot  in  refaMlon  to  the  refugees,)  to  strain  the  term  in  question,  beyond  its  usual  and 
proper  signification,  and  so  far  as  to  arrest  the  operation  of  the  general  laws  of 
alienage  \ 

The  poHcy  of  the  British  government  may  justly  be  considered  as  different  in  re« 
llition  to  lands  held  here  by  their  subjects  at  the  time  of  our  separation,  and  those 
afterwards-  acquired.    With  respect  to  the  former  bndsj  they  are  safe  in  the  hands 
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Reed         ^  M>^  holdeni,  bj  the  princes  of  the  eonrooa  lav  eoneaniMig  cifihciilt  aad  fiifw 

T.  feitnre,  literally  UDdcrtlood.^  The  priociplet  of  that  law,  m  imderitood  in  Ei^limd^ 

Heed.        i^  permitting  a  renunoUtion  of  the  original   allegiance,  nor  eonteraplating  the 

-     event  of  the  erection  of  a  new  and  different  gOTcmment,  the  caae  now  before  «a 

was  never  presented  in  England^  nor  provided  for  by  their  law.  The  onlr  inqiiiiy  \m 

that  country  had  relation  to  the  capacity  of  the  person  porcharing  or  daiminc  by  de* 

scent,  at  the  time  of  such  purchase  or  descent  respectively.     The  BriSuh  noUera 

of  land  in  this  eoantry,  at  the  sra  of  oar  separation,  having  been  therefore  capable 

of  obtaining  and  holding  lands  here  at  their  respective  tiroes  of  acouisition,  committed 

no  offence  against  our  laws,  and  are  safe  from  the  penalties  of  tlie  laws  of  eaeheai 

and  forfeiture,  by  the  literal  terms  of  the  common  law.    It  u  a  ^frent  qaesttoo,  bet 

one  respecting  which  1  have  formed  no  final  and  decided  opiniont  whether  the 

common  law  should  be  moulded,  in  this  country,  on  the  j^reat  principle  that  ctti- 

xens  may  become  aliens,  and  of  course  incapable  of  acauinng  lands,  so  as  to  resMik 

this  case  also,  of  lands  lawfully  acquired,  and  only  rendered  unUwfal  to  be  hoMem 

(if  at  all)  by  matter  ex  post  facto;  or  whether  a  respect  for  Tested  and  exiating 

rights,  falling  in  with  the  liberal  spirit  of  the  modem  law  of  nations  on  this  aub- 

(a)       Vattelf  jcct,ro)  should  turn  the  scale  in  favour  of  a  literal  adherence  to  the  En^rluh   bw, 

p.  h7S.  §  9(in.  and  thus  protect  lands  actually  holden  hei*e  by  BritUh  subjects,  at  the  time  of  our 

p.  483.   1 76.  icparatlon. 

If  such  should  be  esteemed  the  eorrect  opinion,  the  lands  of  the  then  holders 
are  already  safe  fi-om  tlie  law  of  escheat  and  forfeiture;  and  the  treaty  thordbre 
need  not  receive  an  extended  construction  in  order  to  protect  them:  and  as  siidi 
lands  are  also  protected  from  legislative  confiscations,  (or,  in  other  words,  aeta  of 
hostility,)  by  the  mere  conclusion  of  the  peace,  the  stipuktion  in  questioo  need  eot 
be  applied  at  all,  to  real  Brituh  subjeots»  even  in  relation  to  hinda  by  them  hoUem 
in  this  countr}'  before  the  war. 

But,  however  this  may  be,  and  whatever  strong  obligation  there  may  be  vpoe  a 
t(»vereign  to  guaranty  to  his  subjecu  lands  held  in  the  enemy's  couatrir  at  the  tune 
<if  the  commencement  of  Hostilities,  and,  however  this  circamstance  nught  weigb  ia 
forming  a  construction  of  a  treaty  when  such  a  case  shall  actually  occur,  the  oeae 
is  widely  different  in  resp«:ct  of  future,  eventual  and  possible  acquisitions  ;  fotore,  I 
mean,  in  relation  to  the  establishment  of  our  new  government,  and  the  actual  eons* 
menoement  of  hostilities.  Such  is  precisely  the  character  of  the  case  now  before  iia  \ 
and  what  makes  it  still  iufiniiely  weaker  Is,  that  it  accrued  even  long  after  the  e^pie- 
lure  of  the  treaty  of  peace! !  In  the  case  of  war,  all  civil  intercourse,  between  the 
subjects  of  the  different  nations,  becomes  prohibited  and  unlawful.  This  waa  per* 
lieulnrly  the  CH«e  in  our  revolutionary  war;  the  sUtute  of  16  GtQ.  III.  on  the  pert 
of  Brit(wu  and  many  similar  acu  on  the  part  of  the  several  states,  having  probibiu 
«mI  all,  but  a  hostile,  intercourse  between  the  people  of  the  belliaerent  netioM. 
In  such  a  state  Of  things,  therefore,  there  would  be  but  few  to  purchase  Imads  (ia 
the  ordinary  sense  of  the  tei*m)  in  either  country ;  and  even  in  respect  of 


and  descents  to  BritUh  subjects,  we  cannot,  without  imputing  a  groas  ignoranoe  te 
our  people,  in  relation  to  the  laws  of  alienage,  (an  ignorance  whioa  could  not,  espe- 
ciallvi  be  |>retcn<le<t,  in  this  Commonwealth,  after  the  strong  legblatire  declarmtkiQa 
on  t)te  subject  contained  in  the  before-mentioned  act  of  1779,)  luppoce  that  meey 
instances  took  place  of  devises  being  made,  or  descents  permitted,  to  thoae  who^  m 
the  double  character  of  enemies  and  aliens,  were  liable  to  the  double  penaltiea  of 
legtslalive  confiscations,  and  municiiial  forfeitures  on  account  of  alienage.  The  per* 
mission  of  such  vain  and  fruitless  devises  and  descents,  would  argue  great  n^Iigesee 
and  weakness  on  the  part  of  our  people;  and  we  may  therefore  fiuriy  conclude 
that  cases  of  this  class,  occurring  during  the  war,  were  probably  few;  and  tboee  aa 
I  have  already  said,  iiossessed  no  strong  claim  on  the  Britith  king  to  stipulate  ia 
their  favour.  Besides^  no  construction  can  be  made,  in  the  present  instance,  io  &• 
TOur  of  heirs  and  devisees,  which  will  not  equallv  operate  in  fiivour  of  actual  par- 
chasers  of  land  here,  (in  the  ordinary  sense,)  wtio,  with  their  eves  open,  have  Tk»» 
lated  the  laws,  and  contravened  the  policy  of  their  sovereign !  If  a  pUintilTot  Uh9 
descriotion  were  now  before  the  Court,  would  the  construction  of  the  treaty  he  ex- 
tended in  hb  favour  ?  Certainly  not.  But  the  construction  must  be  uniform ;  and  it 
Ss  a  scmnd  rule  that  in  making  a  construction,  all  the  consequences  are  to  be  tnkeo. 
into  consideration.  I  repeat,  therefore,  that  the  cases  of  any  of  these  cbMses  were 
probablv  but  few ;  that  none  of  them  had  any  ttrcmg  claim  upon  the  Briiith  kia^ 
to  stipulate  in  their  favour,  and  that  the  actors  in  some  of  them  actually  eontra* 
vened  his  policy  and  injunctions.  These  cases  were  therefore  probably  not  eon* 
templated  nor  considered  in  forming  the^  treaty,  or  if  so  contemplated,  were  aben* 
doned  on  account  of  the  weakness  of  their  pretensions. 
But  further,  British  subjects  so  claiming  on  any  of  the  three  grooada  of  desoeat* 


devise,  or  actual  purchase,' held  not  actual  interests,  with  reference  to  the  epo^  of 
ear  iodependtnce^  but  mere  possibilities  of  interes^  (evca  admitting  the  qoeatioa  of 


APPEITDCC.  ^qff^ 

nymtie  i0  bcfaitlKirftiroBrO  mtercMi  emplMrtMlf  in  ftaMiit,  biertsti  oUcm       a^^ 
•Mailed  l^tlieaeti  of  oorlegiflMiifey  and  reprobated  by  the  deeisi^  ^ 

As  trell  might  the  eldest  ions  of  our  «ti«eiii  aomplain  of  the  dettraetkm  of  the  right  rJL^ 
cfpriiDOgeititure,lifviiig their  fiithen,  a» these  i»r»l»M  •ubjeets oUeeC,  that  Kmgaa-  ^^ 
tDeedent  to  the  aeorviiig  of  their  elaims,  thej  were  thrown  bUi  the  elast  of  aliens  < 
by  tlie nataral and  neeessarr  effeet  of  onr  preexisting  mnnieipal  regulations.  It 
wastoomoehibrthe  IM^lring  to  asl[«(wer«  he  eren  impelled  bra  strong  motirey) 
ov  for  our  govemmeot  to  grants  that  the  dghts  of  eseheat  and  foifeitnre,  aeemirig 
during  the  war,  should  be  surrendered  in  relation  to  BritUh  sul^jeets.  Sueh  a  re- 
linqv^ment,  in  itseU;  would  not  perhaps  4i«fe  been  Tery  important,  had  congress 
possessed  ad<M|naie  powers,  hut  it  might  hare  carried  with  it  the  appearance  of  n 
•oncession,  to  whieh  America  would  have  been  extremely  arerse ;  namely,  that  the 
doctrines  of  alienage  did  not  attach  here  till  the  signature  of  the  treaty ;  or|  in  other 
words,  that  we  were  not,  until  then,  an  independent  nation!  With  respect  tb  such 
aoqui^ons  here,  after  the  date  of  the  treaty,  (as  in  the  ease  before  us,;  they  stanfl 
upon  a  still  weaker  ground.  It  would  have  b^n  most  unreasonable  for  the  BritUh 
king  to  ask,  or  for  us  to  grant,  in  favour  of  mere  future  and  possible  interests,  that 
bis  suineots  should  be,  in  some  sense,  the  same  people  with  us,  after  we  had  estar 
Ubheu  oursehres  to  be  wholly  independent  tpf  that  nation ;  and  that  they  shonl^ 
without  rendering  us  any  aervice^  or  owing  us  any  alMgianee,  be  entitled,  through 
all  time,  to  important  privileges  m  our  country,  whivh  only  the  sulifects  of  one  o^ 
two  of  the  mostfi4end^r  and  fiivoured  nations  were,  at  that  time,  permitted  to  enjolr. 
I  will  close  this  paK  of  the  sulgeet  by  ene  general  observation ;  and  that  is,  that  la 
aD  those  of  ourtreati<:8  In  which  it  was  intended  to  yield  up  the  laws  of  alienage  Im 
fiivear  of  the  subjects  of  highly  friendly  and  fcvonred  nations,  nay,  even  in  the  iti« 
atrument  of  coDlcderation  itself  in  reboion  to  the  citixens  of  the  other  states  of  tha 
union,  (see  art  i.)  express,  expficit,  and  appropriate  terms  are  used  to  effect  such 
surrender!  whereas  ibis  is  an  attempt,  uniaer  general  and  ambiguous  expressions^ 
(to  ttdmitthe  most,)  to  bfer  a  surrender  of  those  laiirs,  and  to  create  or  enlarge  io? 
terestsio  finrourof  the  sulijects  of  a  nation,  then  certainly  standing  at  the  head  oC 
those  the  least  favoured  by  Jimericat  and  which  has  not  been  able  to  obtain  fhmi  u^ 
up  to  tbb  day,  even  by  the  famous  treaty  of  1794>  the  boon  b  question,  in  the  ex- 
tent now  .contended  fur! 

I  have  avoided,  as  much  as  possible,  b  this  whole  discussion,  having  reference  to 
that  treaty  t  (the  treaty  of  17940  I  must,  however,  here  repeat  my  remark,  that 
that  treaty  has  not  Irfl  vested  ami  existing  rights  to  rest  upon  the  same  baiis  widk 
Ibture,  contingent  and  possible  ones;  and  that  while  that  treaty  has  guarsntied,  ia 
n  remavkaUe  manner,  the  prcmerty  in  hinds  then  actually  holden  b  ^ther  country^ 
h  has  soffered  those  future  and  possible  righu,  together  with  thb  fomous  doetrine 
ef  legitimation,  to  perish  in  the  quicksands  of  the  revolution;  to  be  cast  into  th» 
-fathomless  vortexpnepared,  bv  that  revolution,  for  all  those  parts  and  principles  of  the 
common  law  of  Emgrkmd^  which  are  heterogeneous  to  our  repubUean  institutions! 
If  it  should  even  (contraiy  to  what  seesM  to  have  been  decided  by  the  Supreme 
Court  of  the  Uniied  StaUt  as  before  mentioned)  be  argued  that  that  treaty  protects 
and  enlarges  the  noil  and  defeasible  interests  acquired  here  by  BriHth  subjects 
up  to  the  tinse  of  its  formatioB,  it  proves  nothbg  in  relation  to  the  treaty  of  1785^ 
both  beoaiuse  the  ptetent  general  government  of  the  Utdted  Statet  has  powers,  per- 
haps, competent  to  thatpurpose,  and  because  the  trea^  of  1794  has  used  strong 
wordsto  effect  it;  b  both  which  important  respect^  the  treaty  of  1788  is  wid^ 
diflHsrent. 

As  the  '5th  article  of  the  treaty  only  reeommends  to  the  several  states  to  do  what 
congress  had  no  power  to  do  absolutely,  t.  e.  to  refund  money  produced  by  con- 
fiscations, and  if  congress,  as  I  contend,  had  no  greater  right  to  arrest  property 
vested  in  the  several  states  by  their  laws  of  alienace,  than  to  demand  the  money 
eontempbted  by  tbe  5th  article,  if  such  arresutbn  had  been  contempUted  by  the 
f  th  article,  would  not  the  style  of  recommendation  have  been  also  kept  up  therebt 
and' as  there  Is  a  positive  bterdietion  of  **  confiscations"  stipuUted  by  that  artid^ 
shall  we  not  infer  irum  this  change  of  st;rle  that  it  relates  merely  to  such  confissa<* 
Cions  as  congress  possessed  an  absolnte  right  to  prohibit!  It  may  not  be  improper  te 
add,  that  another  part  of  the  terms  of  tae  clause  b  question  seems  to  favour  the 
construction  I  contend  for.  These  terms  are  '*  that  there  shall  be  no  future  con* 
f  8G«tionsflu»fe."  This  term  **  made,*'  seems  strongly  to  import  aa  active  measure 
%o  effeet  a  forfeiture,  such  as  a  legislative  act,  and, not  that  kind  of  confisctttioaL 
which  is  produced  fay  the  ordbary  and  passlw  operation  of  the  law  uf  escheat  an^ 
forfeiture* 

I  have  so  fiveonsidered  this  case  as  if  it  were  a  case  of  forfeiture;  whereas  It  iss 
alght  accruing  to  the  commonwealth  by  way  of  escheat*  E  very  thbg  that  I  have 
wow  said*  to  4liscriminate  between  forfekore  and  eonflsca6on ,  holds  more  strongly 
b  relation  tp  »n«ht  aceruipg  by  escheat.    It  hdoing  much  ttbre  yblence  to  file 
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H^         nMA&ini:  of  the  Iftti^f  tento  than  tbe  fbnii«r»  to  nutke  it  ty^ohytaott  With  > 
'^^         tion.     I  Imve  »lto  viewed  it*  in   renend,  as  if  the  deteent  in  question  had   falirH 
l|T\  prior  to  the  date  of  the  treaty  of  peace ;  whereas  it  was  east  long  after-     Ows, 

^^°*  therefore,  b  a  much  stronger  ease  than  that;  for  with  respeet  to  anteeedest 
deseents  and  purchases,  there  was  some  ground,  or  semUanee  of  groaad,  for  the 
treaty  to  operate  upon ;  bnt,  in  this  ease,  as  the  antentUi  pretension  is  entirely  exploded^ 
the  present  ptainUflTt  eannot  reeoTer,  nnlcM  we  are  prepared  to  saT  that,  (batting 
the  treaty  of  1794,)  through  all  timei  all  British  sal>)eets»  in  cases  lifcethe  preaeaC 
ar«  entitled  to  reeoTcr! ! 

Tbe  4th  inquiry  I  proposed  to  make  under  the  head  of  the  treaty,  b  in  a  great 
measure^  sntioapatedt  I  mean  retpeeting  the  capacity  of  Britith  subjeets  to  svstain 
real  actions.  Thb  right  is,  I  think,  incidenul  to  the  right  to  the  subtjeet.  In  aB 
cases  in  which  Isnds  are  preserved  to  Briiish  subjects,  (for  example,  under  tbe 
treaty  of  1794,)  their  right  to  sue  for  them  is  also  preserved ;  and  thb  right  foraH, 
in  that  ease,  an  exception  to  the  general  doctrine  of  alienapie :  but,  on  the  other 
hand,  where  theprincipal  does  not  exist,  neither  does  the  mcident;  they  stand,  or 
fall,  together.  While,  therefore,  lean  never  subseribe  to  the  position,  i  had  alnaost 
said  the  absurd  position,  tal^en  by  the  plaintiffs,  that  all  those  are  entitled  to  me  for 
bnds  here,  who  were  so  entitled  at  the  time  of  their  births  under  another  govem- 
laDcnt^  of  which  they  were  t^en  members,  I  can  readily  admit  those  to  sue,  b  de- 
rogation from  the  general  principle  attaching  a  dbability  to  aliens  in  thb  reelect,  to 
whom  our  laws  or  trea  ties  have  yielded  a  ri^t  to  the  subject  sued  for. 
1  have  thus  given  to  the  treaty  of  peace  a  construction  which  outstrips  and  goes 
beyond  the  actual  case  before  us.  I  luve  done  this,  not  onhr  because  all  the  aspeeu 
of  the  case  seem  much  involved  with  each  other,  but  also  for  the  reasons  before  aa- 
signed  for  discussing  somewhat  at  large  the  pretensions  of  the  antemati.  My  ob- 
servat  ions  are  so  multifarious  and  desultory,  that  I  fear  I  shaU  not  be  folly  nnder> 
stood ;  but  I  have  not  time  to  reduce  them  to  order,  nor  even  to  recapitulate. 

The  construction  of  the  treaty,  which  I  now  contend  for,  has  been  hnpeaehed,  loudly 
'iropeached,as  ^ning  nothing  for  the  other  eontractiog  par^f  by  nierely  inhibiting  lec»- 
lative  confiscauons,  while  it  leaves  free  the  ordinary  laws  of  alienage.  To  thb  objection 
1  would  answer,  1st  That  that  construe^  folly  satisfies  the  words  of  the  treaty, 
and  goes  the  full  length  of  the^  actual  powers  of  the  government  of  the  confedera- 
tion on  the  subject ;  Sdly.  That  it  secures  everv  thing  for  the  refugees,  whoae  in- 
terests >vcrc  anxiously  attended  to  by  the  BritUh  government  in  the  formation  of 
the  IrcMy ;  ddlv.  That  it  secures  money  and  personal  property  to  whomsoever  be- 
longing :  there  being  no  ordinary  laws  in  any  of  the  states  to  work  a  forfeiture  of 
suvh  iiroperiy;  and,  4thly.  That  if  the  ordinary  law*  of  alienage  cannot  direst  land 
aetuaUy  holden  here  by  British  subjects  at  the  time  of  our  separation,  (on  which, 
however,  i  ip^e  no  conclusive  opinion,)  my  construction  of  the  trealr  abandons  no 
claims  of  British  subjects  to  lands  in  this  country,  but  eventual,  eontingent  and  un- 
lawful ones;  unlaw lal,  as  being  acquired  at  a  time  when  they  were  equally  inter- 
dicted by  tlie  laws,  and  by  the  actual  state  of  things  between  the  twocountnes;  and 
that  if  our  ordinary  Uws  can  devest  such  Unds,  (lands  holden  here  in  1776,3  it  b 
meet  that  the  Bnti$h  subjects  should  lose  something  by  the  war,  when  the  ,^meri^ 
tiins  lost  every  tliinj;.  While  we  argue  from  what  was  incumbent  upon  the  J9trif»tA  kin^ 
to  do,  on  behalf  of  his  people,  we  ought  not  to  lose  sight  of  a  construction  which  respects 
the  righu  of  the  sovereign  states  otJbiterica^  and  the  actual  temper  and  situation  of 
the  tiroes;  we  oo|ht  not  to  stickle  for  liberalities  in  favour  o(  British  subjects,  when 
such  were  not  the  order  of  tbe  day,  and  have  not,  in  fact,  been  dealt  put  to  us  bv 
them.  It  ought  not,  however,  to  be  lost  sight  of  as  abridging  the  exUnt  of  thb  evil, 
(if  it  be  one,  and  is  not  otherwise  cured,)  that  in  several  of  the  states,  {PcrmnfhHtma, 
1  am  informed,  for  example,)  no  laws  imposing  forfeitures  on  account  of  alienage  do 
.exist,  and  that,  therefore,  as  to  those  sutes,  every  possible  end,  to  be  desired  bk 
favour  of  British  subjects,  will  be  attained  by  confining  the  confications  inteuded 
by  the  6th  article  of  the  treaty  to  mean  Je^sbtive  confiscations  merely.* 

1  cannot  dbmiss  thisver^  important  subject,  without  declaring  my  satis&ction  to 
iin<l  the  result  of  my  inquiries  entirely  corroborated  by  a  great  authority.  A  pro- 
d action  truly  worthy  of  the  pen  of  the  author  of  tbe  declaration  of  independence; 
a  production  which  must  e^er  rank  high  among  the  most  distinguished  of  diploma- 

•  As  the  Supreme  Court  of  the  United  States,  in  the  before  mentioned  ease  of 
J)a-ws€n  V.  Godfrey,  seems  to  have  disreganied  the  treaty  of  1794,  as  applyhig  to 
a  descent  to  a  British  alien  in  1793,  possibly  the  construction  of  that  instrument  in 
favour  of  persons  then  "  holding"  lands,  is  to  be  restricted  to  cases  in  which  a  be- 
neficial holding  was  permitted  by  the  laws  of  some  of  the  sUtes:  and  if  so,  the 
ground  of  that  consi  ruction  equally  applies  to  the  treaty  of  peace,  which  has  no 
words  to  shew  that  interesu  other  than  beneficial  interests  were  intended*  and  0«r 
be  satisfied, /rro  tantOy  in  sodi  «Utes  as  allow  aliens  to  hold  landa. 
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tlo  dfsiertationt :  whieh  b«an  the  roost  evident  markt  of  the 'mofll  patient  nod  la-    ^     Heed 
borious  inTeitigatiun ;  an  essay  whieh  eonfounded  the  BritUh  minister,  and  put  him  y, 

to  silence,  eannot  but  be  considered  by  me  as  a  great  authority,    ^^mericant  can  Rt^d. 

never  be  indifferent  to  a  work  written  by  Jtfferwn^  and  sanetioned  by  WoBhington.  ^_^_.„^ 
I  will  even  bring  thb  work  into  a  Court  of  justice,  infinitely  sooner  than  the  ^ter  ' 
diurfa  of  judges,  pronounced  without  necessity,  and  founded  on  no  deliberation. 
There  is  no  magic  in  the  name,  or  character  of  judges,  which  will  induce  roe  to 
repel  the  ablest  opinions,  of  the  greatest  men,  on  the  most  important  subjects. 
Truth  and  right  are  my  objects ;  and  I  will  avail  myself  of  all  practicable  means  to 
endeavour  to  attain  them. 

Mr.  Hammond,  the  BriHth  minister  in  this  connUy,  had  made  complaints  on 
the  very  subject  now  before  us ;  that  is,  the  subject  of  infractions  of  the  treatv  of 
peace,  and  had  invited  the  then  secretary  of  state  (Mr.  Jefferwn)  to  a  discussion. 
He  had  complained,  inieraUa,  of  a  decision,  in  the  state  of  Maryland^  on  the 
subject  of  alienage,  in  the  case  of  Harriton^i  representatives.  He  had  complained 
of  this  decision  \  but  although  he  was  conjuring  U{>  all  the  infractions  of  the  treaty 
which  the  wit  of  man  could  invent  or  suggest,  he  did  not  urge  it  as  an  infraction  of 
the  6th  article,  nor  even,  in  itself,  of  any  article  of  that  treaty.  He  did  not  um 
this  decision,  or  anv  other  decision,  as  an  infraction  of  that  article  interdicting  "  fu- 
ture confiscations,''  although  he  undoubtedly  would  have  done  so,  bad  he  concurred 
with  the  plaintiffs'  counsel  in  the  construction  they  now  contend  for.  He  has  come  into 
my  construction  of  the  treaty  in  this  instance,  by  confining  his  list  of  infractions  of  tho 
6th  article  to  legislative  violations  only ;  (see  his  letter,  p.  15.  of  the  correspondence;) 
he  merely  complained  of  the  decision,in  ffarritotCt  case,  as  establishing  a  principle 
which,  taken  in  connection  with  the  laws  of  some  of  the  states  compelling  creilitorsto 
reoeife  lands  in  payment  of  their  debts,  infringed  the  fourth  article  of  the  tre«ity 
guarantying  the  bona  fide  payment  of  JBritiih  debts^  He  oompUined  that  the 
fourth  article  of  the  treaty  was  mfrins^,  or  eluded,  by  compelling  BritUh  subjjects 
to  receive  lands  in  p^ment,  while  the  decisions  on  the  laws  ot  alienage^  did  not 
permit  them  to  hold  such  lands.  (Ibid.  p.  12.)  This,  then,  seems  to  be  the  extent  of 
his  complaint  on  this  head. '  Be  that  matter,  however,  as  it  may,  the  secretary  of 
state  obtained  from  the  senators  and  delegates  of  the  state  otJiarylandp  in  congrese, 
the  following  statement  in  reUtion  to  that  case  of  .Harriwn'a  representatives,  viz. 
**  on  the  disclosure  of  facts  made  by  the  trustees  of  the  will  of  Harriton,  upon  oath, 
in  chancery,  in  consequence  of  thecUum  made  by  the  Attorney-General  in  behalf 
of  the  state,  the  Chancery  Court  determined  it,  in  behalf  of  the  state,  it  is  believe*], 
on  this  principle,  that  however  Great  Britain  might  consider  the  antenati  as  sub- 
jects bom,  and  that  they  could  not  devest  themselves  of  inheriublv  qualities,  yet 
that  the  principle  did  not  reciprocate  on  Americdy  as  those  antenati  of  Great 
Britain  could  never  be  considered  as  subjects  bom  of  Maryland.  The  legislature, 
however,  took  the  matter  up,  and  passed  an  act  relinquishing  any  right  of  the  state, 
and  directing  the  intention  of  the  testator  to  take  effect,  notwithstanding  such  right. 
It  is  conceived  that  this  was  a  Uberal  and  voluntary  act,  on  the  part  of  the  legula* 
ture,  in  behalf  of  Harrieon*^  representatives,  who  are  at  liberty  to.  pursue  their 
ohtim.'Va)  r  \        n^cu* 

Mr.  Jejferwn,  the  secretary,  taking  up  this  ease,  upon  the  above  report,  observes;  IZ*.  nofi 
«*The  case  of  iKirrMon*t  represenUUves,  in  the  Court  of  Chancery  o( Maryland,  ^^"^^^  P*  •'•• 
is  in  the  list  of  infractions.  These  representaUves  bein^  Britith  subjects,  and  the 
laws  of  this  ccmntry,  like  those  of  Ktuflandf  not  permitting  aliens  to  hold  lands, 
the  question  was,  whether  Britieh  subjects  were  aliens.  They  deelared  that  they 
were;  consequentlyi  that  they  oould  not  take  Unds;  and,  consec|nent]y,  also,  that  the 
lands  in  this  case  escheated  to  the  state.  Whereupon  the  legislature  immediately 
interposed,  and  missed  a  special  act,  allowing  the  benefits  of  succession  to  the  re- 
presentatives- But  had  they  not  relieved  them,  the  case  would  not  have  come  un- 
der the  treaty,  as  there  is  no  stipulation,  in  that,  doing  away  the  laws  of  alienage, 
and  enabling  the  members  of  each  nation  to  inherit  or  hold  Umds  in  the  other."  ^6)  rL\       jgff^r 

I  conclude,  sir,  as  the  best    result  of  my  judgment,  that  the  law  of  this  case  is  in  ;2J»,  /-«^  „ 
Uivour  of  the  defendant,  and  that  the  judgment  of  the  district  .^oort  should  b«  ^"^''^>  V* 
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jott,  though  not  tnpported  by  proof.  Fittgt' 

ABA  *>«»%^m  ''*^  ^^^  ikfJmies  ▼.  /«»et,                     150 

ABAT£M£liT«                             8.  Where  the  failure  to  bring  an  ezeeator  to  a  set- 

^  ,    .            .     %  tlement  appears  to  have  proceeded  from  ne- 

1.  A  plo*  m  abatement  ooght  not  to  be  reeeived  ^^^  ^  ^^^  retidaarT  legatees,  without  any 

to  set  aside  an  oAee  judgment,  unless  It  be  of  ^yj^,  default  on  his  part,  interest  ought  not  to 

matter  which  arose  ^uit  dmrem  ceiUtmion^.  ^  charged  qvl  the  balanee  due  frora  hiro  to 

BrttSejf  T.  U^eWip                                     »*  the  estate,  except  from  the  date  of  the  decree : 

vAmrna  neither,  in  such  casc,  ought  interest  to  be  o^ 

ABEYANCE.  Imed  him  on  pi^apients  to  the  legatees  before 

^    ^      ,               ^^^  the  decree  ;  though  made  in  bonds  which  ear- 

1.  iS^  IHT ANT,  No.  5, 6.  Tempkman  ?.  Stept^  ^^  interest,                                               i*. 

^^  4.  Under  circunutoncet  a  nomroission  of  7 1 -8  per 

cent,  may  be  allowed  an  executor  on  all  his  re- 

ACCOUNT.  eeipu  and  disbursemenU ;  the  real  and  fer- 

,.            -    .  tcfio/ estate  having,  in  obedience  to  the  direc- 

1.  When  an  aeeount  of  an  executorship  or  admi-  tions   of  the  will  been  kept  together  and 

nistration  has  been  r^^lariy  made  up,  and  the  managed  by  him,                                          ^ 

esUte  thereupon  delivered  over  to  the  legatees  5,  On  a  settlement  of  accoonU  in  a  Court  of  Equityw 

•r  distributees!  the  executor  or  administrator  ^  ,1^,,^^^  ^j^j  y^  rendered,  aninst  a  plainUf, 

need  not  be  a  party  to  a  suit  apnjst  «ieh  leg-  fop  ^  balance  of  account  appearing  due  to  • 

tees  or  distributees  for  contnbotion.    Hocper  defendant,                                                   ib. 

and  W^  V.  Renter  and  mfe,            .  .    ^^  ^  During  the  pendency  of  a  suit  in  Chancery,  o 

«.  An  executor  having  dehvered  up  the  estate  ge-  setUement  d  aocounU  between  the  parties 

nerally,  and  the  management thcrerf,  toone  of  j^^.^    ^^^  ^^    ^^  reported  to  the  court; 

the  residuary  legatees,  for  hU  benefit  and  that  ^^  Afterwards,  ty  nmhtal  content,  a  new 

ofhU  oo-legatee;  nine  yem  and  ten  months  order  of  reference  being  made;  the  comrois- 

having  afterwards  elapsed  before  he  was  sum-  sioner  was  notprecluded  from  examining  the  ae. 

Bumod  to  render  an  account;  the  greater  part  ^^^^^^  generally,    and  correcting  any  error 

of  his  executorship  hanng  moreover  been  du-  therein?  especiilly,  as  it  appeaAd  that  the 

rin|f  the  revolutionwy  war;  and  the  setUement  who  iras  benefited  by  such  error  had 

taking  ptaee  after  his  de^;  it  was    »»eW^««-  torn  bis  own  signature,  and  that  of  the  other 

SrSftoiSSiSa;^  P.rty,fro«uthe^Ue»cnt    Todd...^a^ 
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ACTION. 

I.  Cttmotbe  mainCiiined  on  «n  admiDittrmUoo  bond, 

ontil »  dBVi$tavU  hat  been  esublith«d  b^  mean* 
oft  teemid  tuit,  after  a  judgment  a|puntt  the 
executor  or  administrator  a«  9uch,  Gordmi'9 
JIMrt  y.  The  Jutticet  of  Frederick,  1 

ft.  Cevenani  (a»  well  ai  debt)  lies  on  a  bond  with 
eollateral  eondition*     ^ard  r.  Johnttotif      45 

9.  At  to  the  method  of  anigniDg  breaebei  in  nich 
action  of  cvoefumt,  i6. 

4.  *%e  Deb  r.  No.  1.  Meredith* t  ^dnCxj.  Duval, 

76 

5.  If  a  prttoner  depart  from  the  prison  roles  b^  an 

iUeg^al  discharj^e  from  the  sheriff,  the  oreditofi 
having  an  assignment  of  the  bond  for  keeping 
the  rules,  has  his  eleetioQ  to  bring  suit  upon  it, 
or  to  sue  the  sheriff,  id. 

0.  In  an  action  on  such  bond,  the  plaintiff  u  only 
required  to  show  a  departure  (rom  the  rules : 
the  burden  of  proof  then  devolrcs  on  the  de- 
fendant to  show  that  the  prboner  was  dis- 
charged by  dtie  courte  of  law.  ib. 

7'  A  husband  sunriTing  his  wife  (or,  in  case  of  his 
death  afterwards,  hb  executor  or  administrator) 
may  maintain  an  action  on  a  personal  contract 
made  with  the  wife  befiire  the  marriage,  or  for 
their  joint  benefit  afterwards;  notwithstanding 
he  did  not  take  administration  on  her  estate. 
Chichetter^t  Ex'x  v.  rattU  Mn^r,  98 

t.  The  taking  in  execution  the  bodj  of  one  of  two 
joint  obligors  is  no  tatiifaction  of  the  debt,  and 
does  not  oar  an  action  agaitist  the  other  obli- 
gor.   AtweWi  Adnfrt  t.  Towfes,  175 

9.  See  Vendor  and  Venpeb,  Nq.  X*    ^ull  v. 

Citmnghaw^9  Ea^r,  p30 

10.  Same  point  decided  as  in  J^ftwich  v.  Berhe- 
ley,  t  rt.  t^  M.  61.     Sautulert  v.  fVood,     406 

II.  Jitaumptiiifar  ute  and  occupation  of  land  by 

permission  of  the  plaintiff,  lies  on  an  implied 
as  ^ell  as  expreti  promise.  Sutton  ?.  Monde* 
viae,  ^7 

12*  If,  in  a  suit  upon  a  prison-bounds  bond,  a 
court  of  competent  juHsdlotion  adjud)^  the 
bond  void ;  the  pUintiff  teay  sue  the  sheriff, 
without  appealing  firom  the  judgment,  though 
eiToneous.    Hooe  r.  TebSt  atidWife,  501 

19.  In  such  case,  the  sheriff,  though  no(  a  party  to 
the  suit  on  the  bond,  is  bound  by  the  judgment 
unless  he  can  prove  it  was  obtained  by  collu- 
sion, ib. 

14.  See  KsQAPB,  No.  I.  ib, 

15.  Itoeemt,  that  a  prison-bounds  bond,  taken  pay- 
able to  the  pkantijF,  is  good  at  comtmn  untf, 
and  an  action  mavne  maintained  upon  it,     ib, 

16.  QtMrrf ,  whether  It  be  uot  also  good  under  the 
act  of  Assembly,  ib, 

17.  &e  Debtor,  No.  3.    JkmgetfyldT.  Bootee, 

5i29 

18.  SffeMvTVAL  Assurance  Society,  Na  1, 
S.    Greenhov  v.  Barton,  590 

ACTS  OF  ASSB]MDLY. 

I L  An  assignment  made  after  the  act  of  1795,  by 
I  which  bonds  with  collateral  conditions  were 
made  assignable,  is  good,  though  the  bond  was 
4lated  brf9re  thai  act.  •Hcredith^t  ^^dm*x  v. 
i>if«Mi4  76 

i 


S.  By  virtue  of  the  34(h  seetkia  of  the  Dialriel 
Court  law  of  179S,  the  Ci^set  therein  aUoved, 
are  good  evidence  in  euito  brmtgbt  emee  that 
act  took  eject g  although  theJUmg^fthe  crtfi- 
nale  was  before  that  time.  JmodSTe  Mlfn 
V.  Towlei,  175 

S.  Interett  on  cotte  could  not  properly  be  aOowed 
under  the  act  of  ISOS^  Mev.  Cede,  v.  2.  p.  30. 
e.  29.  s.  5.  So  decided  'm  M*Rea  v.  JRrwim, 
mentioned  in  note  to  AtweWe  AdaCm  r. 
Tmie;  179 

4.  As  to  the  construction  of  the  acts  of  deseenU 
and  distributions,  in  the  case  of  an  imfamt  dying 
intestate,  &ie  Infant,  No.  1,  ^  J.  JMS- 
liardr,  TomUneon^  Uc,  193 

5.  By  the  act  of  compromise,  passed  the  10th  of 
December,  1796,  the  title  of  D^noy  Fairfax, 
and  of  those  who  claim  under  him,  to  such  oC 
the  Unds  in  the  J^orthem  J^eck  as  were|wasfr 
and  tmapffropriaud  at  the  time  ttfthe  death  of 
Lord  Faarfax  was  clearly  extinguished.  Aus- 
ter  V,  Foirfaa^e  Devisett/i,  21S 

6.  Qumv,  were  the  several  acts  of  Assembly,  re- 
specting the  mode  of  acquiring  titles  to  waste 
and  unappropriated  lands  in  the  AcrKAers 
Mckf  equitaleot  to  an  inquest  of  oJSce,  and 
sufficient  to  authorize  grants  of  the  said  landa 
by  the  Commonwealth,  indepeadestly  of  the 
said  act  of  compromise  >  |£(. 

7t  Construction  of  the  5th,  6th  and  7th  secUooa  of 
the  act  ^^to  reduce  into  one  the  several  acts 
directing  the  ooune  of  descents.**  Temple* 
man  v.  Steptoe,  339 

8.  See  Ubsqents,  No.  5, 6,  7.  sft. 

9.  Construction  of  the  3d  section  of  the  act  to  sap. 
press  duelling.    Leigh^o  caoe^  46t 

10.  Construction  of  the  sutute  to  ^prevent  fimiMla 
aud  peijuries.    Henderson  v.  Hudeon^         510 

ADJOURNMENT, 

1.  See  Depositions,  No.  3,  4^  Marwhidl  ▼. 
Frisbie,  347 

ADMINISTRATION. 

See  Executors  and  ADMiNisT&AToma. 


AD  QUOD  DAJiLVDM, 

See  Mills. 

AFFIRMANCE. 

1.  If  a  court  give  a  right  judgment  (bt  a  vtmss* 
i*eaoon,  it  ought,  nevertheless,  to  be  affirmed. 
JVVwWv.  fTood, 


555 


AGENT. 


I.  A  purchasing  agent  is  a  competent  witness  to 
prove  that  his -principal  had  notice  of  an  en- 
cumbrance, notwithstanding  such  agent  joined 
in  a  deed  conveying  the  property  to  the  piin- 
oipal  free  from  the  claim  of  any  person  what- 
soever;  for  the  vendor  himself  may  bepvrcba- 
sing  ogetil  for  the  vendee  bif  hi$  appmkkmmt^ 
and  the  vendee,  by  conttitvting  him  hi4  agent. 
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ttakei  him  a  edmpetent  iHtnte  to  prore  the 

notioe.    Blair  t.  Owlets  38- 

S.  S^  AxTomiiEY   IN   Fact,  Na  1,  2,   3. 

Bettt  ▼.  CraOe,  838 

3.  &e  DsFOtiTioHtyNo.  3. '  MtxnhaUy.  Fiit- 

*ur,  247 

4w  A  landlord,  by  his  agenty  may  Zery  a  distress, 

but  ctmntt  tell  the  distrained  efieots*    Smit/u 

T.  ./toi6/^,  596 

AGREEMENT. 

K  Where  a  judgment  has  been  confessed  bj  a 
priftcipalf  the  mcurity  (if  farther  proceedings 
■re  had  against  him)  oa^t  to  be  permitted  to 
j^adpuit  darrein  contmuance^  thai  saeh  eod- 
fession  of  jodgment  was  by  virtue  of  an  agree- 
ment (to  whfeh  the  security  was  not  a  party) 
thai  a  ttay  of  execuHen  wmUd  be  aUowed  the 
principaL     Ward  ▼.  Joknstenf  45 

SL  Qt/«fr,  whether  such  plea,  if  demurred  to, 
would  be  good  at  lawg  or  whether  the  proper 
remedy  is  trt  equity?  ib, 

•3.  See  Contract,  No.  3,  4,  5,  6»  Chicheiter^t 
JLr'x  ▼.  VoBt's  Adm'r,  98 

4.  See  Attorney  in  Fact,  No*  1,  S.    Bette 

V.  Cralle^  238 

5.  See  Contract,  No.  8,  9.    Leme  r.  Modi' 

t9n«,  303 

6.  &eE<^uiTY,  No.  18.  ib. 

7.  iSftf Purchaser,  No. 9, 10.    ffuUr.  Cunmng- 

ham*i  JSx'r,  330 

8.  A  purchaser  who  buys  a  tract  of  land  as  contain- 

ing so  many  acres,  mere  or  /!•••,  and  agrees  to 
tiSce  upon  himself^  the  risk,  as  to  hnes,  or 
quantity,  (appearing  also  better  acquainted 
with  the  land  than  the  vendor,  against  whom 
there  is  no  proof  of  fraud,)  is  not  entitled  to 
any  relief  m  equity,  for  a  loss  rdaUng  to  the 
risk  undertaken,    ib,  336 

9.  See  note  to  the  same  case,  338 

10.  &ff  Covenant,  No.  4.  ^ustitCs  Adafx  t. 
niutlock^s  Ea^rs,  487 

11.  See  Vendor  and  Vendee,  No.  10,  II,  12, 
13.  Humpkrejfs  AdnCr  t.  M'Clenachan*s 
Jidnfr  y  Meirs,  493.  5U0 

ALIENS. 

.  I.  See  Treaty,  No.  L  Hunter  ▼.  Fairfaa^s 
2)eviseet  218 

AMENDMENT. 

1-  A  judgment  at  rules  in  the  clerk's  office  of  a 
County  Court  ought  to  be  entered  as  of  the 
last  day  of  the  succeeding  quarterly  terms  but, 
if  it  be  entered  as  at  rules  onh,  it  is  merely  a 
clerical  ndsprision,  and  therefore  amendable. 
DUfge^s  Ex'r  v.  Vtam's  Ex'r,  56 

.  t?.  In  ejectment,  if  the  term  laid  in  the  declaration 
expire  before  the  decision  of  the  cause,  the 
practice  is  to  grant  leave  to  amend  the  declara- 
tion by  enUrging  the  term,  hunter  t.  Fair' 
faai^s  Devisee,  218 

3.  A  sheriff  may  be  permitted,  l^  order  of  Court, 
to  make  a  return  upon  an  execution,  or  to 
amend  it,  according  to  fhe  tru|h  of  the  eafte^ 


at  any    time  afUr  the  retuni  day.    BuJUtfs 
Ea^rs  T.  Winstons,  960 

1.  An  answer  filed  in  the  name  of  one  of  three  exe- 
cutors, (the  decree  being  in  uvour  of  the  pUin*' 
tiff,)  is  not  to  be  Uken  as  their  joint  answei*; 
notwithstanding  the  clerk  in  the  transcript  6f 
the  record  says  that  they  appeared  by  counsel, 
and  filed  their  answer,  and  no  steps  w^re  ta- 
ken to  c6mpel  a  further  answer  trom  them. 
Chinn  v.  Heale,  63 

9i  An  ^pswer  in  Chancery  (thottgh,  inform,  re- 
sponsive  to  a  questidn  put  in  die  bill)  b  not 
evidence,  where  it  asserts  a  ritjit,  affirmative* 
h,  in  opposition  to  the  plaintiff's  demand ;  but 
the  defendant  is  as  much  bouttd  to  establi^ 
such  assertion  by  independent  testimony,  as 
the  plain'Uff  is  to  sustain  his  bill.  Paynes  ▼. 
Coles,  37S 

3.  An  issue  out  of  Chancery  ought  pot  to  be  di- 
rected to  try  a  claim  altogetner  unsupforted 
by  testimony^  or  a  title  not  alleged  in  the  biU^ 
wt  wikggested  in  the  answer,  vntheut  proof  ib» 


APPEAU 

■ 

1*  On  an  appeal  from  an  Interloeotory  decree,  if 
proper  parties  to  the  suit  appear  to  be  want^ 
ing,  the  Court  of  App<^s  wul  not  leave  it  to 
the  Chancellor,  but  will  itself  direct  such  par- 
ties to  be  made.  Hooper  and  Wife  v.  Roystl^ 
and  Wife,  119 

2.  An  appeal,  having  been  improvidently  granted, 

was  dismissed  on  motion  five  years  after  it  was 
entered  on  the  docket     Clarke  v.  Conn,    160 

3.  On  an  appeal  in  a  mill  case,  the  party  prevailing 

ought  to  be  allowed,  m  the  bill  of  costs,  the 
mueage  and  attendance  of  his  witnesses  sum- 
moned to  the  Court  of  Error;  though  the 
Court  determined  on  viewing  the  reconl  only, 
and  therefbre  did  not  exanune  the  witnessed. 
Eppes  V.  CraBe,  258 

4.  An  appeal  from,  or  supersedeas  to,  an  order 

quasnmg  an  execution  against  two  defendants, 
need  not,  if  one  of  them  die,  be  revived  against 
his  representative,  but  should  be  proceeded 
on  as  to  the  other  only,  BuUitfs  Ea^rs  t. 
Hinsions,  269 

5.  Upon  an  appeal  iVom  a  decree  in  Chancery,  an 

error  to  the  injury  of  the  appellee  ought  to  be 
corrected,  although  he  did  not  appeaL  Day 
v.  Murdoch,  460 

6.  See  Court  op  Appeals,  General  Rule 

or,  relating  to  the  correction  of  such  erroi^ 
as  operate  to-lhe  injury  of  the  appellee,  ib» 
in  note, 

7*  If,  in  a  suit  upon  a  prison-bounds  bond^  a  Court 

.     t»08sessing  competent  jurivliction  adiudge  the 

bond  void,  the  pUintiff  mav  sue  the  sheriff 

without  appealing  from  the  judgment,  though 

erroneous.     Uooe  v.  Tebbs  and  Wife,         501 

8;  iS(f«  Appeals,  (Court  op,)  No.  6.  Mwell 
vi  Wood,  555 

9.  If  a  Court  give  a  right  judgment  for  a  vrrong  rea- 

son,  it  ought,  neverthelesa,  to  be  affirmed,  ibi 

10.  In  reviewmg  a  judgment  bv  default  on  a  forth- 
coming bond,  the  Appellate  Court  wiH  aoai> 
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Eire  k  wltfiilMcseMtiaiioiiwhiekitimtte-         tekMtoUwAeHfivfktttetMi^ttdlJr 
CD.    OloH^ck^B  AMx  T.  Ilttwitn,         <M>S         mtccetmrt  in  qfkef  aoC  lib  egcciin^  (uW. 

nultramn  «r  OM^jit.   MsredU^9  JMx  f  . 
APPEALS,  (COURT  OF.)  IHma4  76 

3.  But  iMh  b(Md,llioa^  Utai  toUfee  iM/,  •» 

4.  Ae  CSRTIOB ARi»  Ko.  !•  Bnpit  mid  Wife  ^*  «vcA,  tod  to  <*  hit  ezemilort,  adminkinton  or 

R^9ter  tmd  Wifit  119         Uiign^*  mi(^  be  MsiKBtii  by  Anm  totlK  credits 

8.  Smt  Af^bal,  No.  I.  to;  mmJ  > wnt  any  be tfcaiihiincd  watm  h,  t». 

3.  Neither  cefiMii/,  ser  ton;  oeviii^tamM  of  par-  i>  Owtre^  ean  tiieh  »  bbod,  m  fa4mi»  UtHif^ 

CieieiAftM  theOoortof  AopeatojarHdietion.         Ui  the  wedxtot  6v  the  necemHn^  therifff  ii. 

Am  »ppeel»  therefore,  (hmvmg  been  hnprovi^  5.  If  the  priaoner  depert  fipoa  the  rales  hj  m 

^ktmtfy  pnmUd^}  wti  diwinpfi  on    motion,         iUe^^al  ditehmrge from  the  sherilT,  tbe  eivfit- 

five  ye«rt  after  it  wai  entered  on  the  docket         Or,  hainagan  aaeignmciit  of  Hieboid,  baiMi 

eimrker.C^niu  ItO         eleetion  to  brmf  mit  nym  it,  or  ^wethe 

i.  See  Appsal,  No.  5.    Day  -r.  Munhck^    460         iheriff,  ib, 

f.  6e«eral  mie  vekCiBg  to  eorreetion  of  errors,  ib.  5.  S^  Bond,  No.  iS,  U.     Jttw$ir$  Min  t. 

AifMlr.  YWfet,  17S 

5.  The  Conrt  of  Appeals  has  juritdietion  tor^rite  7.  As  to  the  natore  of  the  j»ro^  reqmifite  tsiieit 

any  judgment  on  a  bond,  provided  ihepenaittf  an  assignee,  imtkmtt  mtOce,  bf  an  egmtff,  Sk 
nmounito  the  som  limited  by  law.    J^RrweU  v.         Mayo  t.  Gile^*  Adwtr^  SO 

W9^  555 

ASSUMPWP. 
APPEARANCE. 

1.  An  vnard  made  pmdmle  Ute  eannot  be  fm^ 

A.  Where  <»t  defendants  bare  appeared  and  plead-'        evidence  upon  the  plea  of  ntn  anumfmi  Bat' 
edf  an  entrj  in  the  record  that  ''the  partiee         rieon  v.  Bfck,  B 

name,  kc,  and  the  defendant  L.  acknowledged  &  Jbeumptit^  for  uee  and  oecupalim  eflmd  \ij 
the  plaintHTs  action,  and  therefore  iadgment  permissian  of  the  pbdotifl^  lies  ansna#M 
i^^st  the  eaid  dtfendamiSt**  most  be  owler-  as  well  as  expreoi  promise.  Sutton  t.  «lHsd^ 
•lood  ns  a  jodgaaent  against  both  on  the  confes-         viOe,  W 

aion  of  sae,  and  therefore  erroneous.    B^ard 
V.  Johmion,  45  ASStRANCE  SOCffiTV. 

8.  Wheee  appearance  bail  b  required,  ^e  defends 

ant  cannot  appear  at  the  ruiett  without  V^j^K  Set  Mutvai.  AstvmAVCt  BociBtr. 


special  baU.    jBrddley  t.  ^reieh^ 
APPELLEE. 


ATTORNEY  AT  LAW. 


1.  The  practice  of  faw  is  not  «n  oMeep  or  ptaee. 

See  Appxal.  under  the  Cemmonweaiih.  Letgkt  eaae^     4jB 

S«  An  attnmej  at  law  is  not  bonad,  as  a  reqaime 

ARBITRAMENT.  to  his  admittion  to  the  bar  of  aoj  Court,  to 

take  the  oath  prescribed  by  the  9dseotioa«f 
1.  lite  plea  of  **  arbitrament  and  award"  {in  so        the  act  to  suppress  duellings  i^ 

many  •wordo)  is  a  mere  nulUtj.    Morrison  v. 
ifcwdt,  A2  ATTORNEY  IN  FACT. 

ASSETS.  1*  If  an  attorney  in  fact  undertake  to  have  a  tnef 

of  land  (with  the  situation  of  which  he  does  sot 
1.  A  simipto  eontract  creditor,  having  obtained  a  profess  himself  personal^  acquainted)  sorrcj* 
judgment  by  default  against  an  executor,  can-  ed  for  a  part  thereof  and  upon  terms  **  incaof 
not  maintan  a  suit  in  erndty^  for  marshalling  the  land  cannot  he  fimnd^  to  have  a  propsr- 
assets,  apiinst  devisees  or  the  landed  property,  tional  part  of  the  dttmageo  which  nuy  be  rcso- 
until  he  has  fuUy  prosecuted  Iiis  claim  at  law,  vered  by  his  employer  of  the  person  of  wbos 
against  the  executor  and  his  securities.  MO"  he  bought,  and  a  proportional  part  of  bis  ex- 
oov^o  Devioeet  v.  Peter'o  Adm*rt,  AST    t    penses  paid,"  he  b  not  bound  to  have  it  does 

3.  A  judgment  by  defauU,  against  an  executor,  b         at  all  events  i  but  only  to  ^faMfiU  per^< 

pHma  facie  admission  of  assets,  ib.         anee,  according  to  the  best  iuormalion  be  an 

6.  &e  ExBCUTOBS  AND    AsMi2ixtTBAT0B8,         obtain.    Setts  r.  Crallct  <5t 

No.  t4.  ib,  ^  In  this  case,  tiierefore,  the  attorney  in  foetbeioK 

4.  See  £<tviTY,  No.  38.  ib,         imposed  upon  by  the  CsMTUy  Smmyor,  and,  m 

ooosequence  of  such  imposfUon,  havaq;  a  so^ 
ASSIGNMENT.  vey  made  of  land  not  purchased  by  hb  empkj- 

er,  was  held  m»t  responsible  for  hb  sMiafo, 
1.  An  assignment  made  aflter  the  act  of  1795,  by         and  not  thereby  barred  of  hb  claims  under  the 
which  bonds  with  collateral  conditions  Mrere         oontraot,  i^- 

made  assignable,  b  good,  though  the  bond  was  3.  But,  after  the  survey,  the  emplnynr  hafini^cie* 
dated  befire  that  aet.  Meredith^ o  Adm*x  v.  outed  a  bond  to  the  attorney  to  make  him  a 
Jhrvait  76         conveyance  of  part  of  the  land  so  surrmdf 

t.  A  bond  for  beq;»ing  the  prison  rales  should  be         and  havipg  snatched  and  t9m  the  bond  t» 
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p^m  fbr  whieh  ire$pa$$  t  toh  vas  threnten-         rights  of  the  piutiri,  btU  directing  an  account 
«d ;  and,  thereapon»  baving  given  two  bonds  for  t9  f>e  taken,  is  not Jinal  in  antf  respect  between 

WMte^f  in  faHltaiuAetionfor  tearing' the  above         the  parties  retained  in  Couil  and  their  legal 
bond,  and  fir  the  attomeg^t  wervicet;  the  last-  representatives,  bat  subject  to  revision  and  al- 

metotioned  bonds  were  ooasidered  as  a  bat  to  teration  in  everw  part,  at  any  time  before  a  fi- 

.    moj  claim  of  the  attomej  under  the  original         nal  decree;  without  die  necessity  of  a  bill  of 
eontraet»  and  adjudged  valid  and  obligatory,  review.    Temblisman  v.  Steptoe,  339 

notwithstanding  the  mistake  in  the  survey  was  S.  See  Dower,  No.  L,  8.  p.  55i^  note:  and  same 
not  diseovered  until  ajier  those  bondo  -were         note,  p.  555. 
■    executed.    Better.  Cralle^  338 

i.  A  landlord,  by  his  a^ent,  may  levy  a  distress,  but  BOND. 

cannot  teU  the  distrained  eHects.    Sndth*  v. 

nimbler,  596  I.  An  action  cannot  be  mainuined  on  an  adminis- 

tration  bond,  until,  after  a  judgment  against  - 
AtJTHORtTT.  the  executor  or  administrator  a$  otich,  a  devae- 

latvV  has  been  establishe<1  by  means  of  a  «e- 

!•  An  authority  |^ven  b^r  law  to  any  officer,  where-         amd  suit    Oordan*»  Jldm'ro  v.  The  Jutticeo 

by  die  estates  or  interests  rk  CKher  persona         of  Frederiekf  1 

may  be  forfeited  or  lost,  must  be  strictly  pur-  8.  Covenant  (as  well  as  debt)  lies  on  a  bond  with 

•ued  In  every  instanee.    Yancey  v.  Hopkins,         collateral  condition-     9Fard  r,  Johnston^       45 

419  3.  As  to  the  method  of  assigning  breaches  in  sucli 

acdon  of  covenant,  ib, 

AWARD*  4.  A  co^ligor,  in  a  joint  and  several  bond,  may 

(iliough  described  as  a  security)  be  oonsider- 

!•  An  nvard,  made  pendente  Hte,  cannot  be  given         ed  as  stipulating  for  ihe  performance  of  the 

in  evidence  opon  the  plea  of  ntm  assttmpsit.         condition ;    the  words  being    **  if  the  above 

JhtrHsw  r»  Srock,  23         bound   L.,  and  W.  his  security,  shatt,  kc, 

•  9.  The  plea  of  **  arbitrament  and  award^  (in  so         then  this  obligation  to  be  void,**  kc  id. 

many  words)  b«  merrmillity,  and  no  evidence  5.  A  bond  being  given  to  make  a  Utle  to  a  particu- 

•  •     ahould  be  received  to  support  it,  notwithstand-  l«r  tract  of  land,  **  to.  contain  a  certain  num- 

ing  the  plaintiff  replied  generally,  ^ib,         ber  of  acres,**  but  not  binding  the  obligors  to 

eonvey  any  other  specifc  tinno  to  make  goo«l 
a  deficieney  ;  the  only  remedy  for  such  defi- 
B  oieney  is  a  propordonal  comiiensation  in  mo- 

ney, according  to  the  pHee  agreed  on  for  the 
whole  tract,    with    lawful  interest  from  the 
BAIL.  time  the  same  was  payable.    Chitm  v.  Heale, 

68 

t.  Where  appearance  bail  is  reonired,  the  defend-  6.  In  debt  on  a  bond,  if  die  defendant  crave  oyer^ 

ant  cannot  appear  ol  M«  riMes,'  without  giving  and   then   plead  "oondidons  performed,     h« 

special  bail.    Jiradiey  v.  h'elch,  ssl         cannot  take  advantage  of  a  variance  between 

the^  declaration   and  bond;    and,  though  the 
BAR,  plaintiff  declare  against  one  of  several  <»bli- 

gors,  vfithuut  stating  that  thty  vfere  severally 

1.  The  takmg  in  execution  the  body  of  one  of  two         bound,  yet,  if  the  bond  appear  to  he  joint  and 

joint  obligors  is  no  bar  to  an  action  against  die  sevet*al,  it  is  sufficient.  •  Jnereditk^s  Adm*x  v. 

other  obligor.  JitweWs  4dm*rs  v.  Toroles,  175  Duval,  76 

$,  &e  Attorney  IN  Fact,  No.  1,  2,  S.  Betts  7.  An  assignment  made  after  the  act  of  1795,  by 

V*   CraUe,  23S  which  bonds  with  collateral  conditions  were 

made  assignable,  is  good,  though  the  bond  was 
BARGAIN  AND  SALE.  dated  bef ore \hkt  net,  ib. 

8.  A  bond  for  keeping  the  pri»6n  rules  shoulil  be 

1.  A  patentee  of  bnd,  without  ^frfetiif%  mfmn^         taken  to  the  sheriff  for  the  dme  being,  and 

upon  it,  has  such  seisin  as  may  be  transferred         his  successors  in  oHice;  noi  his  executors,  ad- 

and  etmdnoed  by  deed  of  bargain  and  sale;  ndnistratets  or  assigns,  ^      ib, 

but  if  his  feiitn  be  interrupted  by  the  actual  9.  But  such  bond,  though  uken  to  tlie  sheriff  as 

entry  and  adverse  possession  of  another,  he  such,  and  to  **  his  executors,  administrators 

cannot,  wAite  out  of  possession,  convey  by  bar-         or  assigns,*'  may  be  assigned  by  htm  tit  dje 

gain  and  sale  such  a  Utle  as  will  enable  die  creditor ;  and  a  suit  may  bo  mainuiiitfil  upon 

harji^uee  to  recover  in  c^icetraeot.     Clay  v.         it,  ib. 

ff'htte,    ^  163  10.   Qtucre,  can  such  a  bond,  so  taken,  h4i  assigned 

.  to  the  creditor  by  the  succeeding  sheriff?    ib. 

BILL  m  CHANCERY.  11.  If  the  prisoner  depart  frt.m  the  i-ules  by  an-  il- 

legal  discharge  fi-oro  the  sheriff,  the  creditor. 
See  EquiTY.  having  an  nitsignmeutof  the  bond,  has  hi»  elec- 

Uou  to  bnngsuit  upon  it,  Or'Co  sue  the  sheriff, 

I.  A  deeroe,  diimifsingao  much  of  a  bOl  as  claims  t6. 

one  of  two  separate  solgecU  in  controversy,  IS.  In  an  action  on  such  bond,  the  plaindff  is  on- 

and,  u  to  the  other,  <|ecrmrining  also  the         ly  required  to  shew  a  dfpartitre  fi*om  the 

Vol.  f.  4ft 
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rolMt  the  burden  of  proof  then  derolTes  on  bond;  nnleis  it  vppetct  ihai'mA^hooi  wuig- 

the  defendant  to  shew  that  the  prisoner  was  ken  bjr  a  sberiflT,  or  other  ^fu^r  legalfy  an&o- 

discharged  by  due  coarse  of  law*    Aieredith*9  rtzed  to  make  dtstress,  tsd  seS  the  dntniDcd 

^dnCx  r.  Dxwal^  76  efftcts.     S^mithM  r.  Amkler^  598 

13.  At  the  ibot  of  a  bond,  with  a  penalty  and  con-  S6,  iSI^Forthcomikg  Bond,  Na  1,  S.   Gfoh 

ditioQ  in  the  atnal  tbi*m,  sifpied  and  seuled  by  cock^t  Adm*x  v.  Dawmm^  0OS 

1.  S^  a  writing  is  signed  and  sealed  by  T.  A., 

in  the  following  words:  "  1,  T.  A.,  jtnn  in  the  iinTTvn  a  nfve 

above  obligation  with  I.  S.,  and  am  his  tectiHty  UUUiX UAltlca. 

3±»^Vesuti'^^^^^^  i^rrss^Sr^ 

44.  An  assignment  of  such  an  insUnimeit,  by  the  ^  I^iffr^  IL^     ^^riSTltt 

word.,  « I  assign  the  within  o&H^utiin/'  is  a  ^'^  "•<*'^  ^^  ^  awarded.   €k^  t.  Whte,  m 
good  assignment  of  the  claim  upon  T.  A.  as 

weltasl.S,                                                  a,  BREAQUBS. 

15.  QiuerCf  whether  a  declaration  aeabstthead« 

roinistrator  of  one  of  two  joini  obligors,  tver-  1.  In  an  action  of  covenant  on  a  bond  with  eodate* 
ring  that  neither  the  defendant,  nor  the  other  ral  condition,  if  there  be  no  stipulatioo,  bj  or- 
/tc/e»,  or  in  the  4;oii4»aiD«itBelf,  that  it  rittU  he 


obligor,  nor  any  repre&entiitive  of  his  had  paid 
lie  debt ;  (without  stating  that  sueh  other  ohli- 
or  was  dead,  or  that  the  defendant's  intestate 


the'()«bt;  (without  stating  that  sueh  other  ohii-  performed,  the  breach  assigned  should  be  (be 
gor  was  tleuti,  or  that  the  defendant's  mtesute  faiKng  to  pftf  the  pemAhf^  b«t,  where  m* 
bad«7/rvtve<ihim;)  and  alleging,  in  assigning         stipuUtion  is  ekher  er^^rsMrd  orsMpfied^tbe 


the  breaeln  that  right  of  action  had  accmed  failing  to  perform  the  tondUiom  nay  be  Miign- 
under  the  premises,  against  the  defendant's  ed  as  the  hre»cb«  ffardY.J^hnwbm^  tf 
intesuie,  (withottt  seUing  forth  in  what  man-  8.  See  DECLAftATioiiv  Kow  4.  AtmefftJdifn 
fitfr,)  be  good  afler  verdict  ?  i*.  r,  Tvwks,  175 

10.  In  an  action  of  debt  on  a  bond,  the  judgment  3.  See  Co  yb  MA  NT,  Na   4.    Auitm^t  jSdtfri. 
is  always  entered  for  .the  penalty,  to  be  dis-  fVhitlock't  Ex*rs,  W 

charged-i'y  the  principal  and  interest:  and,  if  

that  exceed   the  penalty,  the  defendant  hat   BREACH  OP  TRUST  AND  CONFIDENCB 

his  election,  and  may  satisfy  it  by  psying  the 

petuiHtft  ib.  1.  Is  a  circumstance  from  which  fkavd  may  be 

ir.  The  tiikiog  in  exeattion  the  body  of  one  of  presumed.  WhiUhemofid  WiJei»B»st9J^ 
iwojoint  obligors  is  no  saiisfuction  of  the  debt,  others,,  557 

and'  does  not  bar  an  aetiout  against  the  Other 
obligor,  ib.  RRITISH  SUBJECTS. 

18.  See  Attounev  in  Fa<:t,  Na   1,    2,    3. 

£tt(9  V.  CrW/e,  «38  1.  See  Treaty,   Na  1.    Hunter  t.  Fairfa^t 

19.  Si^e  Vendor  and  VsyDBE,  Na  7.  Null  Deineee,  9lt 
V.  Cwming^ham*9  jExV,                                330 

50.  Same  point  decided  as  in  Leftvdch  ▼.  Berkeley^ 

1  H.  y  M.  6^      Sumdera  v.    JVood,.  406.  C     > 

^"ewell  V.  Wood,  555 

51.  A  icrWI  annexed  to  a  signature  is  not  soflHient 

to  make  a  sealed  instrument,  unless  it  appear,  CAVEAT. 

from  some  expression  in  the  body  oC  the  in- 
strument, that  it  was  mteaded  as  sueh.    .4us-  1.  In  eases  in  whleh  the  Ir^gular  remedy  ii  bj 
foV«  Jidm*x  V.  Whitlock^B  Ea^rt,  487         caveat,  a  Court  of  Equity  may  entertain  jo» 

SS2.  See  Prison  Rules,  Na  %,  9,  10,  U. .  I/ooe  diction,  under eirenmstanees  wkieb reader  lU 
y,  Tebbt  andlfije,  501  interpositionjuat  and  proper,  but  saeheircniB' 

S3.  Although  the  assignee  of  a  bond,  with  or  with-         stances  must  be  made  to  ajlji^r  to  the  satiift^ 
'    ^i  notice,  takes  it  subject  to  all  the  equity  of         lion  of  the  Court.  Depemi,UgwixtdaidWik, 
the  obligor,  yet  such  equity  must  be  clearlif  S93 

jmdfnanykdtly  established  by  proof,  belbi*e  it 

.;  shall  affect  an  assignee  without  noticei  espe-  CERTAINTY, 

eially,  if  the  obligor,  after  the  assignment, 

promise  payment  of  the  full,  amount  of  the  1*  Qtuere,  whether  an  entry,  for  a  oertain  aonber 
bond  to  the  aMngnee-  Mayo  ▼.  Gilet'o  Mm^r,         of  acres,    *<  on  the  waters  of  Olade  ereekf 

533         joining  the  lin^  of  /  H/t  Umd,  and  the  Iocs- 

24.  The  Court  of  Appeals  has  jurisdiction  to  re-  tor's  own  land  on  fF*9  ron,"  be  snfBcieotly 
vise  any  judgmeut  on  a  bond^  provided  the^-  certain  ?  Depew  v.  Bowatd  and  Wife,  ^  ^ 
nalty  umount  to  the  sum  limited  by  law.  JVew-  S.  The  rule  that  a  purchaser  is  bound  by  aotiee  st 
ell  r  H'ood^  555  any  time  before  be  receives  a  eoiiYeyuiee,  does 

<^.  A  landlord  is  not  entitled  to  the  summary  not  apply  to  a  Hen  claimed  under  a  writtes 

remedy  by  motiott,  on  a  tiiree  montlis'  replevin         contraat  so  vagm  and  ind^/mitc  i«  not  to 
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deflignate  with  tnf  certain  tr  the  parti^iilar  C  ha  neeUor,  bat  will  itself  Hireettiieli  parties  to 
land  in  qoetlion.    Zemt  v.  Madi90fUf        S05         be  made.    Hooper  and  Wife  ▼.  JRouster  and 

Wife,  no 

CERTIORARI.  9.  In  a  fuit  for  eontribntinn  against  legatees  or  dis- 

tribnteeft,  the  executor  or  administrator,  or,  if 
!•  In  a  9Wt  in  Chaneery,  the  bill  haTing  refi^rred  to         he  be  dead,  the  person  who  succeeded  him  ii\ 
tbe  proceedings  in  another  suit*  **  at  now  re«         the  Executorship  or  administration,  ought  to  be 
maininf  of  record  in  the  same  Court,**  and  the  made  a  i^arty ;  ante^ts  it  appear  that  the  account 

answer  having  admitted  that  soch  a  suit  was  of  such  executorship  or  administration  has 
brought,  and  such  a  decree,  as  stated  in  the  been  regularly  made  up,  and  the  estate  there- 
bill»  existed;  the  Court  of  Appeals  will  award  upon  delivered  over  to  the  legatees  or  distribn- 
a  writ  of  cerHorari  for  a  transcript  of  the  re-         tees,  ib. 

eord  referred  to,  and  receive  it  as  evidence,  so  10.  In  what  case  interest  ought  to  be  char;rcil 
far  as  admitted  bj  the  answer.  Hooper  and  against  an  executor  from  the  date  of  the  de- 
Wife  V.  Roaster  and  Wife,  119         cree  only.  Fitxgei*ald,  Ex'*r  of  Jonet,  v.  Jones, 

150 
CHANCERY.  11.  On  a  settlement  of  accounts  in  a  Court  of  Equi- 

ty, a  decree  will  be  rendei*ed  against  a  plHiiitifl* 
1.  Aff  to  tbe  liability  in  equity  of  a  pdrehaser  hav-         for  a  balance  of  account  appeat-Jng  doe  to  a  de- 
ing  notice  of  an  eacumbrance ;  see  Rlair  v.         fendant,  ib, 

Cholee,  SS  12.  See  Intebest,  No.  9. 

S.  In  a  suit  against  such  purchaser,  a  person  who  13.  See  Jobisdicttom,  No.  S.  Deptrw  r.  Howard 
joined  the  vendor  in  the  deed,  for  the  purpose         and  Wife,  tt>.l 

of  relinquishing  a  collateral  claim,  need  not  be  14.  See  Dec  rev,  No.  8,  9.  Templeman  v.  Stefitoe, 
a -party,  ib,  '  3SD 

3.  An  answer  filed  in  the  name  of  one  of  three  ex-  15.  An  answer  in  Chancery  (though,  in  forni,  rt- 
ecutors  (the  decree  being  in  favour  of  the  «/>on»treto  a  question  put  in  the  bill)  ts  not  cvi- 

plaintifT)  Is  not  to  be  taken  as  their  joint  an-  dence,  where  it  artserls  a  i-ight,  affirmatzi\'h(t 
swer.  ^e  Avswbr,  No.  t.  Chinn  v.  Heale,  63  in  opposition  to  the  plaintiff  ^s  demand;  but  the 

4»  Where  a  plaintiff  sues  in  Chancery  for  a  convey-  defendant  is  as  much  bound  to  establish  sucii 
auee  of  m  specific  tract  of  land,  and  also  for  a  assertion  by  indencn(!ent  testimony,  as  the 
conveyance  of  other  lands  to  make  up  a  defi-  plaintiff  is  to  sustain  his  bill.  Payneo  v.  Coles, 
ciency  of  quantity;  (relating  to  which  deficien-  3r3 

oy  he  prays  a  discover^;)  but,  according  to  the  16.  An  ilsne  out  of  Chancery  ought  not  to  be  direct- 
contract,  appears  entitled  to  eompensation  in  ed  to  try  a  claim  altogether  unsupported  b}- 
money,  and  not  in  landti;  the  Court,  after  de-  testimony,  or  a  title  not  alleged  in  the  bill,  biit 
creeing  the  first  mentioned  conveyance,  (tlie  suggested  in  the  answer,  with6ut  proof.  Nei- 
deficiency,  and  the  sum  to  be  allowed  for  it,  ther  is  this  rule  to  be  varied  by  the  circum- 
being  ascertained,^  will  go  on  to  decree  the  stance  that  infttnU  are  interested,  ib. 
compensation,  without  taming  over  the  party  17.  See  Equity,  No.  W,  23.  '  ib» 
to  a  Court  of  Law.     Cfunn  v.  Heakf              63  18.  See  EquiTV,  No.  24.  Tancetf  v.  Hopkins,  419 

5.  In  cases  where  it  is  proper  and  necessary  to  go  19.  See  E<yriTY,  29,  30.    Todd  v.  Botcmei*,      447 

into  ei^uity  for  a  discovery,  the  Court  (having  20.  See  Mortgage,  No.  1.  Green  v.  Price,  449 
possession  of  the  subject)  will  proceed  to  21.  iVee  Purchase,  No.  1.  Day  f.  Murdoch,  W\ 
decide  the  cause,  wiihout  turn ine  the  parties  22.  See  Appeal,  No.  5,  6.  ib. 

round  to  aCourt;of  Law,  notwithsunding  (if  23.  See  Injunction,  No.  2.  Humphre^fs  Adm^r 
such  disoovenr  had  not  been  necessary)  relief         v.  M^Clenachan^s  AdnCr  and  Heirs,  493 

might  orinnaUy  have  been  had  at  law4  Chi'  t^.  See  Vendor  and  VBMneE,  No.  12,  13. 
Chester's  Ex'x  v.  Vasa^s  Adm*r,  98  same  case,  p.  .500 

6.  Id  a  suit  In  Chancery,  the  bill  having  referred  to  25.  &e  Set-Otf,  No.  1.  Dangerfield  v.  Rootes^ 

the  proceedings  in  another  suit,  '*  as  now  re-  529 

maining  of  record  in  the  same  Court;**  and  the  96.  iS^tf  Dower,  No.  1,  2.  note  to  p.  5.'»4.  and  555. 
answer  having  admitted  that  such  a  suit  was  27.  See  E<^tjity,  No.  39.  WUtekorn  and  Wife 
brought,  and  such  a  decree  as  sUted  in  the         v.  Nines  and  others,  557 

bill  existed;  the  Court  of  Appeals  will  award  a  28.  See  Fraud,  No.  4.  16. 

writ  of  certiorari  for  a  transcript  of  the  record  29.  See  Equity,  No.  43.  Moon  v.  Campbell,  604 
referred  to,  and  receive  it  as  evidence,  so  far 

as  admitted  by  the  answer.    Hooper  and  Wife  CLERICAL  OMISSION. 

i.Rot^ter  and  Wife,  I19 

7.  An  administratx)r  to  whom  a  credit  for  a  sum  of  1.  See  Depositions,  No.  1.    MarstmU  v,  Fi^in- 

money  paid  by  him  to  the  guardian  of  one  of  bie^  247 
the  distributees  haS  been  allowed  by  a  final 

decree  in  Chancery,  is  a  competent  witness,  COLLATERAL  CLAIM, 
in  behalf  of  the  awaid,  to  prove  the  payment 

of  tlie  money  to  her  guardian  i  though  the  1.  A  person  who  joined  in  a  deed  for  the  porpose 

latterwas  no  party  to  the  decree,                  ib.  of  relinquishing  a  collateral  claim  need  not  be 

•.  On  an  appeal  from  an  jnteriocutorr  decree,  if  a  party  to  a  suit  in  eouiiy,  by  the  claimant  of 

proper  parties  to  tiie  suit  appear  to  be  wanting,  an  encumbrance,  ngninst  a  purchaser  having 

the  Court  of  Appeals  will  not  leave  it  to  the  notice.    Hktir  v.  Chsles,                              38 
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COLLATERAL  CONDITION. 

L  Cwenant  (m  well  as  debt)  lies  on  a  bond  with 
collateral  oonakinn.     Hard i,  Johmtm,        4S. 

2.  As  to  the  mwiner  of  aasagning  breaehet  m  iueh  8. 
aetion  of  covenant,  iff, 

S.  All  assignment  made  after  the  act  of  1795,  by  4, 
which  bonds  with  eolUteral  conditions  were 
made  as^ii^iiablc,  is  gtwd,  t  hough  the  b9nd  was 
dated  before  that  act.    MereJuJ^t  Adnfx  r. 
JOttval^  76 

qUMMtSSIONCR  IN  CHANCERY.  *' 

See  Account. 

COMMISSIONERS  OF  THE  REVENUE. 

t.  See  Lands,  No.  M^  25.    Taneey  r.  Bofikiru, 

'   M 

COMMISSIONS  ON  MONET. 

1.  Under  ctrrumt/OR<^pt  a  eomnlssion  of  7  1-2^ 
ceitt.  VD^y  be  allowed  an  executor  on  all  his  re- 
^ipts  and  disbarseroents ;  the  reo/  and  tteT' 
9ona(  estate  havinfj^,  in  obedicoce  to  the  direc- 
tions of  tlie  will,  been  kept  t<^etber  and 
nunaged  by  him.  Fitzg^alid,  JEoTr  o/Jotiet, 
▼.  Jones,  i^ 

COMMISSIONS  TOTAKE  DEPOSITIONS* 

L  &tf  Depositions,  No.  1,2,3,  4.  JUarshaU 
T.  FrUbie,  st\7 

COMMON  LAW. 

1.  QfKfre,  whether  a  sfci/nVw  is  exonerated  at  cDfn-  «• 
man  lav,  by  the  phiintifrs  accepting  a  confes- 
sion of  jodgment  from  the  principal,  and  grant- 
ing him  a  stay  of  execution,  by  an  agreement 
to  which  the  security  was  not  a  party  ?  fFard 
▼.  John^tefi,  45 

3. 
COMMONWEALTH. 

1.  The  prsctice  of  law  is  not  an  ofice,  or  place, 
under  the  Commonwealth,    LeiglCe  case,    468 

COMPENSATION. 

1.  A  bond  being  given  to  make  a  title  to  a  paVtica- 

lar  tract  of  land,  "  to  contain  a  certain  nuro1>er 
of  aci»es,*'  bnt  not  binding  the  obligors  to  con- 
vey any  other  «y^q^<: /u;Kis  to  make  good  a  de- 
ficiency ;  the  only  remedy  for  such  deliciency 
is  a  proportional  comi>ensation  in  money,  ac-  2. 
cording  to  the  price  agreed  on  for  the  whole 
tract,  with  lawful  interest  from  the  time  the 
same  was  payable.     Clunn  v,  Neale,  63 

2.  Where  a  plaintiff  sues  in  Chancery  for  a  convey- 

ance of  a  speeifiQ  trapt  of  land,*  and  also  for  a  3. 
conveyance  of  otfter  lundi  to  make  up  a  deficien- 
cy of  quantity ;  (relating  to  which  deficiency 
he  prays  n  discovery,')  but,  acijording  to  the 
eonti-act,  appears  entitled  to  comiiensation  in 
money,  and  not  in  lands;  the  Coui*t,  after  de- 
creeing tlie  first  memionml  conveyance,  (the 


deficiency,  and  the  susft  to  be  aHowed  far  il, 
being  ascertained,)  will  go  on  to  decree  the 
compensation,  without  turning  ovdr  the  psrtf 
to  a  Court  of  Law.     Chum  v.  heak,  63 

See  Deficiency,  No.  3^  4,  5,  6.  JM  v. 
Cunnkifhones  Ea^r,  SW.  J3I 

Sfff  Vendor  and.Vendbb,  Na  10,  ll.li, 
13.  Hvntpkrey's  Mm*r  r.  M^OemKhaift 
^dm'r  and  HHrs,  493.  500 

COMPROMISE. 

An  attorney  in  fi^t  having,  by  mistake,  hsd  s 
survey  made  of  land  not  belonging  to  hiten- 
plo^r;  bat,  after  the  'surrey,  the  empkTer 
having  executed  a  bond  to  make  hun  a  eoa- 
veyanoe  of  part  of  the  Und  so  surveyed ;  snd 
having  snatched  and  torn  the  bond  so  given; 
for  which  trespass  a  suit  was  threatened;  tnd 
thereupon  two  bonds  for  money  being  given  hf 
the  employer,  in  fuH  satisfiietlon  fisr  tearing  the 
above  bond,  and  for  the  attorney's  sem9es; 
the  last-mentioned  bonds  were  conskleredsi% 
bar  to  any  claim  of  the  attorney  under  Uie 
origtoal  contract,  and  adjudged  vaUdaod  obtigi* 
toi7,  notwithstanding  the  mistake  m  the  surr 
vey  was  not  discovered  until  after  those  bonds 
were  executed.    Setts  v.  CraUe^  pi 

CONDITION. 

In  an  action  cfcoverumt  on  a  bond  with  eoHste- 
ral  condition,  if  there  be  no  stipnUttion,  by  oT' 
tides,  or  hi  the  condition  itaelf;  that  it  shsU  be 
performed,  the  breaches  assigned  shouM  be 
the  fiiiling  to.paj  the  ^mo/Ty/ but  where  saeh 
stipulation  is  either  expresoed  or  impHed,  the 
failing  tx)  perform  the  comUtion  may  bessi 
signed  as  the  breach,     fl^ard  v.  Johutun,  4S 

A  co-obligor,  in  a  joint  and  several  bond,  nsy 
(Uiough  described  as  aseeurity)  be  considered 
as  stipuhiting  for  the  performance  of  the  con- 
dition ;  the  words  beih^  Mif  the  above  boamt 
X.,  and  W,  his  security,  shall,  ke.  then  tbii 
obligation  to  be  void,**  ke.  t^. 

iSieeBoMD,  Nal3,  AtifoiPsAdiifrsr.'JMet, 

175 

CONFESSION. 

Where  two  defendants  have  appeared  and  pletd- 
ed,  an  entry  in  the  record  *<  ^at  the  psrties 
came,  *<c.  and  the  defendant  /*.  acknowledged 
the  plaintifPs  action,  and  thei*efor^  judgmeot 
against  the  said  defendant*,**  must  be  uiider- 
stocHl  as  a  judgment  against  both  on  the  con- 
fession of  one,  and  therefore  erroneous  Ward 
▼.  Johnston,  45 

In  reversiug  the  jfudgm^nt  for  that  efrror,  the 
Coopt  ought  to-direct  the  proper  judgment  to 
be  entered  Against  the  defendant  who  mnfessed, 
f:s  well  as  further  pi*ooeeding8  M;afakst  the 
otlier,  ib. 

lu  such  case,  the  pUuntifl^having,  afte^  the  judg- 
ment, moved  for  permission  to  proceed  agaiast 
the  security ;  and  it  appearine,  by  a  bill  bf  ex- 
ceptions on  this  motion,  that  tne  judgment  hi^ 
been  confessed  by  virtue  of  an  agreement  (fo 
which  the  seconty  was  not  a  party)  that  s 
stay  orexe9Ulion  shouU  be  allo^Ared  the  prinu- 
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jAi  the  Court,  in  reT^rsIn^  the  jodgment, 
ought  to  have  given  the  seeunty  leave  to  plead 
pm»  darrein  cmairmawe/  all  the  proooedingt 
having  heeo  broueht  up  by  a  writ  of  MpertC' 
deat*     Ward  v.  J^hnttoTi,  45 

4.  Qit^re,  irhether  a  •ecority  is  exonerated  at  law, 

or  in  eqoit3r,  by  the  phiintiiTt  aoeeptiog  a  eon- 
feMien  of  ^gment  from  the  prinoipAl,  and 
granting  bim  a  stay  of  execution  by  an  agree- 
ment .to  which  the  leeurity  was  not  a  party  ? 

CONFISCATION. 

1.  See  Escheat,  No.  3.  Pvkchasb,  No.  1. 
JDtkf  V.  Murdockt  460 

CONSENT 

i.  Of  parties,  eannot  give  the  Court  of  Appeals  jn< 
risdietion.     Clarke  v.  Ct/n/t,  160 

5.  f  n  what  eases  It  may  be  presumed  to  have  been 

given  to  the  taking  of  depositions.  SeeDEPO- 
siTiows,  No.  1.  and  3. 
S.  See  Recobd,  No.  4.    Chapmane  t.  Chapman, 

A,  See  Account,  No.  0.  Toddy,  Bettpery  447 
S.  A  mortgagee  without  notice  fthsU  be  protected 
against  a  prior  equitable  title ;  if  the  person 
having  such  title  either  encouraged  him  to 
take  the  mortgage,  or,  knowing  of  his  inten- 
tion to  take  it,  stood  by,  and  ma&  no  objection. 
Green  v,  Price^  449 

CONSIDERATION. 

1.  See  CoHTRACT,  No.  8.    Lewie  v.  Madieonef 

SOS 

9.  A  deed  from  a  husband  and  wife,  without  her  pri- 
vy examination  and  relinquishment,  is  utterly 
void  as  to  her,  f  nd  furnishes  no  consideration 
to  support  a  snbseqnent  eonveyanoe.  Harvey 
and  fVife  w.  Pechty  51 S 

Ok  Groit  inadeqitacg  of  consideration  is  a  circum- 
stance from  whioli  fraud  mav  be  presumed  in 
a  Court  of  Equity.  Whitenorn  and  Wife  v. 
Hineeandothertf  ^57 


CONSTRUCTION  OF  LAWS, 
6>eAcTs  OF  Assembly.   Treaty. 

CONSTRUCTION  OP  WILLS, 

1.  In  eonstming  wills,  the  cardinal  rule  is  to  col- 
leet  the  intention  of  the  testator  from  the 
whole  will  taken  together,  without  regani  to 
any  thing  technical,  or  any  particular  F)nn  €»f 
words;  and  if  such  intention  be  lawful,  (as  not 
-creating  perpetuities,  or  the  like,)  full  effect 
nugjit  to  be  given  to  it  by  the  Couils.  Wyatt 
T.  Sadler^e  Heirt^  and  fohneen  and  othere  v. 
Jphnmi^t  Wifiaw  and  Deviuet,    537.  and  5^ 


CONTRACT. 

1.  A  eo«bKgor,  in  a  joint  and  several  bond,  may 
(though  deseribed  as  a  eecurity)  be  considered 
as  Hiptdating  for  the  performance  of  the  con* 
dition;  the  words  bemg  **\i  the  above  bound 
L.,  and  W.  his  securi^r,  shall,  kc,  then  thb 
obligaUon  to  be  void,**  kc.    Ward  v.  Johneten, 

45 

8.  A  bond  beinr  given  to  make  a  title  to  m  partieu* 
lar  tract  of  land,  **to  eoAtahi  a  certain  number 
of  acres,"  but  not  binding  the  obligora  td  con- 
vey any  other  epee^fic  lande  to  make  good  a 
deficiency ;  the  only  remedy  for  such  deficien- 
cy is  a  proportional  oompensation  in  mmiey, 
Aeoordinj^  to  the  pric«  agreed  on  for  the  Whole 
tract,  with  lawful  interest  frOm  the  lime  the 
same  was  payabte.    Chinn  v.  Heafe,         •     6d 

3.  If  A.  promise  B.  that,  if  he  and  A.'s  daughter 
narry,  ^*he  will  endeavt^pr  to  do  her  equ^ 
j^tiHce  with  the  rest  of  his  daughters  as  fast  as 
it  is  in  his  power  with  convenience,^  ahd  the 
marriage  be  afterwards  had  with  his  consent ; 
the  promise  is  sufiiciently  certain  and  obliga- 
tory.    Ckicheeter^e  £x*x  v.  Faeo'e  jidni^r,  98 

i.  In  such  t9Me,  A.  has  npt  his  fife^me  to  per- 
form it  in  {  bat,  in  a  reaeonable  time  after  the 
marrbge,  (taking  into  consideration  his  pro- 
perty and  other  circumstances,)  is  bound  to 
make  an  advancement  to  B.  and  wile,  equal 
to  the  lar^t  matle  to  his  other  daughters,  ib, 

S.  A  promise  m  the  above-mentioaed  terms  enures 
to  the  joint  benefit  of  the  husband  and  wife ; 
and  is  not  to  be  satisfied  by  a  conveyance  of 
Ittndt  to  the  wtfe.  The  husband  (to  whom 
the  promise  was  made)  has  his  election  to  con- 
sider it  a  pergonal  contract  \  and,  if  he'  sur- 
vive the  wife,  may  sue  in  his  own  right  to  re- 
eover  damages  for  a  breach,  it, 

fi.  A  husband  surviving  a  wife  (or,  in  ease  of  his 
death  afterwards,  bis  executor  «»r  administra- 
tor) may  maintain  an  action  on  a  personal 
contract  made  with  the  wife  before  the  mar- 
riage, or  for  their  j<Hnt  benefit  afterwaitls ;  not* 
withstanding  he .  did  not  take  admiuistratiou 
on  her  estate,  ib» 

7.  ite  Attorney  xn  Fact,  No.  I^  S.    Bette 

v.  Craflif,  «3« 

8.  h  eeemOf  that  a  contract,  under  seal,  between 

two  brothers,  by  which  one  of  them,  fur  a  fair 
and  valuable  consideration,  anees,  that,  when 
he  shall  obtain  uossession  of  a  tract  of  iHod 
expected  to  be  devised  to  him  by  their  fiulier, 
he  will  convey  it  to  the  otlicr,  b  not  ccfiira 
bonoe  more*,  and  may  support  an  action  of 
covenant  at  law,  or  be  enforced  speoifiodly  in 
a  Court  of  EU)uity.    Jjewia  v.  Madioone^     S05 

9.  The  rule,^  that  a  purchaser  is  bound  by  notice 

at  any  time  before  he  receives  a  conveyanee, 
does  not  apply  to  a  lien  claimed  under  a  writ- 
ten contract  so  vague  and  indefinite  as  not  to 
designate  with  any  certainty  t|ie  particular 
land  in  question,  ih, 

10.  See  PuacHAsER,  No.  %  lO^XU  l«.    iMls. 

CwfJiinghanCo  Eoc^^  3S0,  $36,  33$ 
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U.  6!mCovb«ant,  Na  4  Autiin*^  AMx  t. 
WhUUtck^t  Ex'rt,  487 

13.  See  Vbndos.  A7«d  Vbvosb,  No.  I0»  II,  19,  3. 
13.     liwnpkre/t   Mm*r   v.  AtClenachan't 
Mm^ra  and  Bar§,  403.  500 

CONTIUBUTIOK. 

1»  lo  a  ink  for  contribution  against  legatee!  or  dis- 
tribnteety  tbe  execator  or  adminiacrator  when 
to  be  a  partj,  and  when  not  Hooper  and 
Wife  ▼.  UeyBUr  and  frife,  119 

1. 
CONVEYANCE. 

L  Notiee  of  a  lien  or  eneombranee  on  property  g. 
binds  the  purchaser,  if  reoeived  bj  him  at 
any  time  before  the  exeeution  of  tlie  eonvey- 
anoe*    Blair  ▼.  Owletf  S% 

^  la  a  anit  in  equity  by  the  elaimaot  of  an  eneum- 
brnnee  a|;amft  a  vendee  haTing  notice,  a  per- 
son who  joined  the  vendor  in  the  deed^  for  the  3. 
purpose  of  relinquishing  a  coUoUrsd  elaim, 
nee«l  not  be  a  party,  i6. 

3.  A  purchasbg  agent  is  a  competent  witness  to 

prove  that  his  prmoipal  had  notiee  of  an  en-  4. 
eumbranoe,  notwithstanding  such  agent  join- 
ed in  a  deed  conveying  the  property  to  the 
principal  free  irom  the  claim  of  any  person 
whatsoever,  ib, 

4.  A  person  eut  rf  poteeetien  eaanot  aonrey  by 

bargain  and  sale  such  a  title  as  will  enable  the  1. 
barniinee  to  recover  in  ejectment.     Claif  v. 
WMe^  162 

3.  The  rule,  that  a  purahaser  is  bonad  by  notice  at 
any  time  before  he  receives  a  conveyance,  docs 
not  apply  to  a  Hen  claimed  under  a  written 
contract  so  vague  and  indefinite  as  not  to  de- 
signate with  any  certainty  the  particuUur  land 
in  question.     Lewit  v.  MwUeem,  3(13 

6.  5^  Deed,  No.  6.    Yanceif  v.  Mopkine^      419  8. 

7.  iS^  Infant,  No.  9.  ib. 
^,  See    Heirs,   No.    d.     Humphrejft  AMr  v. 

MCle/nachaafC*  AdnCr  and  heirs,  493 

9.  iSMVBNDoa  andVbmdbb,No.  12,  IS,  $ame 
cane,  500 

I0«  See  tftixBA.MD  AND  WiFB,  No.  7.    Harvey  S. 
and  H'ife  v.  Pecke,  518 

I L  What  are  badges  of  fraud  in  obtaining  a  deed,  4. 

ib. 

13l  Under  what  circumstances  a  deed  obtained 
from  a  man  oXtoeak  underttamHntr  may  be  set 
aside  in  equity.  fVhUehomand  h'ife  v.  Hinet 
and  Qthere^  557 

14.  ^0  PVKOHASBB,  No.  90,  21,  ib. 

COPIES. 

1.  By  virtue  of  the  24th  section  of  the  District 
Court  law  of  179*i,  the  cepiet  therein  allowed 
are  good  evidence  in  suits  brought  since  that  5. 
act  took  effect;  althou^  the  filing  of  the  ori- 
ginals was  before  that  time,  ^twell^e  AdnCrt 
V.  Tenelee,  175 

COSTS. 


29.  a.  5.    So  4aaiddl  an  J^Bea  v. 
nctetop.  179 

On  an  appeal  in  a  mill  case,  the  party  pKraiUas 
oii|;ht  to  beallowed,  in  the  biU  af  som,  the 
mileage  and  attendance  of  hb  witnosM  san- 
moned  to  the  Court  of  Error;  tbwigli  tli$ 
Court  determined  ob  viewing  the  record  only, 
and  therefore  did  not  eBamiae  Uie  aitaaies. 
Eppee  V.  Cratie,  9$l 

COURT. 

The  Jury  and  not  tha  Catrf,  are  eiehnifcly 
judges  of  the  eredihility  of  witnesses.  Hbr. 
Wtonv.  Breck^  « 

A  judgment  ought  not  to  be  reversed  oa  tbe 
ground  that  the  Court,  at  the  instaoee  of  tbe 
party  against  whom  It  was  rendered,  admitted 
improfker  evidence,  or  erroneously  enmpcUed 
the  other  party  to  join  in  a  demurrer  to  er^ 
dence,  i^« 

The  Court  ought  not  to  troat  the  Jury  witkO* 
/irj^o/ or  Mi^r»p0r  evidence,  however  aniajpor- 
Unt  it  may  be  to  the  caaae.  Bremn  eai 
Botateau  v.  AHe^,  ^ 

If  a  Court  give  a  rig-ht  judgment  for  a  wrwy 
reaeen,  it  ought,  nevertheleas^'to  be  rfhiaei 
J^eweUi.iVood,  $$> 

COVENANT. 

Covenant  (aa  well  as  debt)  liea  on  a  bond  with 
collateral  condition.  If  there  be  no  stipob. 
tioii,  by  articles,  or  in  the  condition  itseU^ 
that  it  ahall  be  performed,  the  iM^ach  assigned 
ahould  be  the  failing  to  pay  the  penalijft  but 
whei^  auch  su'pulatioa  is  either  expressed  or 
implied,  the  filing  to  perform  the  condhiM 
may  be  aaaigned  aa  the  breach.  Weti% 
Johntton,  ** 

A  oo^bligor,  in  a  joint  and  several  bond,  n^ 
(though  described  as  a  eecurity)  be  cdoaideftd 
as  stipulating  for  the  performance  of  the  ooa* 
dition;  the  words  being  <<if  the  above  knad 
L.,  and  W.  kis  security,  shall,  ke.  ihea  thji 
obligation  to  be  void,"  kc.  ^ 

See  CoNTBAcr,  No.  8.  Ziemr  v.  Madum, 

301 

In  covenant,  on  an  agreement  to  convey  d»e 
party's  interest  in  a  certain  at^it,  and  (in  ta» 
tbe  <le&ndant  in  that  suit  was  not  legally  booad 
by  his  uodertiJung)  then  to  convey  u»e 
right  af  such  party  to  certain  land,  a  dedara- 
tion  charging  a  refusal  to  convey  the  iatere* 
in  the  suit,  or  the  right  to  the  bmd,  (withoat 
aetting  forth  the  failure  to  recover  m  tbe  imW 
and  a  subseouent  reftual  to  convey  ^^^{*^ 
is  substantially  defective,  and  not  to  be  eortd, 
by  a  general  verdict,  aesesaine  entire  danag* 
Jmttn'e  Adm'x  y,  H'hitlock^e  Ex'n,        w 

See  Vevdok  and  Vbndbb,  No.  1(^  ll>  ^^ 
13.  Humphretfo  Adm^r  v.  AVOenoeMi 
Jidm're  and  Beirs,  *^^ 

CREDIBILITY. 


1.  Interest  on  costs  ctmW  not  properly  be  allowed  1.  The  Jury,  and  not  the  Court,  are  ^^•'"■^ 
%nder  the  act  of  1803,  2  Jtev.  Code,  p.  30.  e.         judges  of  credibility.    Barrieon  T.  -Brsc*,    » 
6 
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CBEDITOR. 


t.  Se&  Pa^Es  Mokby,  Ko.  S.  Day  ▼.  Murdoch^ 

460 
A  debtor  oagfit  not  to  be  allowed  a  tet-off  (even, 
in  equity)  for  aniiquidated  and  disputed  daimt 
against  his  cre<litor,  purchased  by  lilm  after 
rait  brouglit  by  the  creditor  H|^iu8t  him.  jbtin' 
gerfieid  ▼.  Ro0te9,  Mniv  of  Baylor,  539 


I.  The  creditor  of  an  insolrent  prisoner,  'who  hat  ^ 

the  liber^r  of  the  rules,  is  bound  to  i;iTe  secu- 
rity for  the  prison  fees:  but  the  sheriff  cannot 

legally  discbarge  him,  unless  he  be  actually  in- 

•oWent,  and  beings  so,  the  piHlntiff,  having  no- 

tiee  thereof,  reiiise  to  imy  Iii«  fees,  or  to  ^ire 

bond  for  the  payment  thereof.    MeredUh^i 

Adnfxv.  Bwvai,  76 

S.  Ifthe  prisoner  depart  from  the  rules  by  an///e-  . 

ff-of  discharge  from  the  sherifl^  the  creditor, 

having  an  assignment  of  the  bond,  has  his  elec* 

tio«  to  bring  suit  upon  it,  or  to  sue  the  sheriff, 

ib. 
d*  In  sen  aetion  on  wieh  bond,  the  plaintiff  is  only 

required  to  shew  a  departure  irom  the  rules ; 

the  burden  of  proof  then  devolves  on  the  de« 

fendant  to  shew  that  the   prisoner  was  dis« 

A,^^V^^^v^^o.3^hayv.Murdo'ch,  ^  If «  j««fe«?nt 6f  a  Connty Court  be  decteiid 

^  4^  opon  as  of  a  quarterly  term,  and  the  transcript 

5.  See  Dbbtob,  No.  S.    Dangerfield  ^.  Rootet.         "^iST^^ijL  J"^f^«"'  «t  rules,  (which 
.     .  .  5sJ         «ogM  ISO  have  been  entered  as  of  such  quarter- 

ly term,)-  the  variance  is  immaterioL    Digges^M 
v-r*^^  Dunn's  Ex'r,  56 


DECLARATION. 

In  debt  on  a  bond,  if  the  defendant  crave  oyer, 
and  then  plead  *•  condilioni  performed,'*^  he 
cannot  take  advantange  of  a  vnriauce  be- 
tween the  decIat!»tion  and  bond ;  and,  though 
tlie  phdntlff  deohire  against  one  of  several  ob- 
ligors, witboat  stating  that  they  wtre  several- 
ly bound,  yet,  If  the  bond  appear  to  be  iointand. 
several^  it  is  sofficlent*    Meredith's  Adn^x  v. 


B 

DAMAGES. 

i.  What  circumstances  ought  not  to  be  reeeived  in 
evidence,  by  way  of  mitigation  of  damages  q« 
a  joint  pica  of  **  nQt  pdUyp*  in  trespaaa  vi  et 
armis,  a^nst  two  defendants  for  breaking  the 
plaintiff^i|eto89,  and  beatmg  tiia  slaves.  Brown 
4md  Boisseau  v.  May,  S88 

DEBT. 

1.  In  deV^  on  a  bond^  if  the  defendant  erave  oyer, 
and  then  plead  ''conditions  performed,**   he 
cannot  take  advantage  of  a  variance  between  ^ 
the  declaration   and  bond;   amd,,.  though  the    ; 
plaintiff  declare  against  one  of  several  obligors, 
without  stilting  thatlhey  were  s^vtsfally  bonnd*  . 
Tet,  ifthe  bond  appear  to  be  joint  "nd  several, 
U  is  sufficient.    Meredith's  Adnix  v.  Jhrval,  ^  ,^  Covenant,  No.  4. 

'{^^  In  debt  5m  .a  bpnd,  the  judgment  is  always  en- 
tered for  the  penalty,  to  be  dischaitced  by  the 
prineipal  and  interest :  and,  if  that  exceed  the 
penalty,  the  defendant  has  bis  eleetion,  and 
<nay  satisfy  it  by  paying  the  penalty.  MwelTs 
Adm'rs  ?.  Tories,  175 

jS,  The  taking  in  execution  the  body  of  one  of  two 
joint  obligors  is  no  satisfaction  of  the  debt,  and 
does  not  bar  an  action  against  the  other  obli- 
gor, !*• 

4  Prior  to  the  l8t  of  May,  1804,  the  CoorU  of 
Chancery,   on  debu  not  bearing  interest  in 


5.  Tlie  pbuntiff  in  qjectment  may  recover  less 
land  than  the  ^iiiftntity  Mated  in  his  declaration. 
Cfayv.  fVhite,  162 

4.  Qu4ere,  whether  a  declaration  against  the  ad- 
mwiistritor  of  one  of  two  jomt  obligors,'  aver- 
ring that  neither  the  defendant,  nor  the  other 
obligor,  nor  any  representative  of  his,  hsA 
paid  the  debt;  (wiUioutjstatingthat  such  other 
obligor  was  dead,  or  that  the  defendant's  io- 
tesute  had  survived  him ;)  and  allegiog,  in  as- 
si^iing  the  breach,  that  right  of  action  had  a6- 
-ertied,  under  the  premises,  iigainst  the  defend- 
ant's intestate,  (without  sctung  furlh  in  what 
manner,)  be  good  jifter  verdict  I  Swell's 
Adm*rs  V.  Towtes,  175 

In  ejectment,  Ifthe  term  laid  In  the  deelarataou 
expire  befbre  the  decision  of  the  cause,  the 
practice  is  to  grant  leave  to  amend  ihe  decla- 
ration bv  enlarging  the  terra.  HwiUr  v.  Fait'- 
fax's  Jjevisee,  2I8 

ter  Covenant,  No.  4.    AustinU  AdnCx  v. 
WHtUtck^s  Es^rs,  .    K%r 


DECREE. 


An  administrator,  to  whom  a  credit,  for  a  auiu 

of  mone^  paid  by  him  to  the  guanlian  of  one 

of  the  distributees,  has  been  allowed  by  a  final 

decree  in  Chancery,  is  a  competent  witness. 

In  behalf  of  the  ward,  to  prove  the  payment  of 

the  money  to  her  guardian ;  though  the  latter 

was  no  party  to  the  decree.   Hoofsr  and  Ifif? 

terms,  cbiild  not  grant  interest  subseqcnt  to  „   ^'  ^oyster  and  mfe,  li? 

the  date  of  the  dWe.    miUard\?Tomlif^  «•  ^  •"  -PP^l  f«^«nmteriocutory  decree,  if 

Mn.  E^c  183         proper  parties  to  the  suit  appear  to  be  wanting, 

9on,^c,  A  the  Court  of  Appeals  will  not  leave  it  to  tlie 

DEBTOR.  Chancellor,  but  will  iUelf  direct  such  parties 

to  be  made,  16. 

A  debtor  within  the  prison  rules  is  still  a  trae  3.  In  what  case  interest  ought  to  be  charged  against 

prisoner  in  the  eye  of  the  law ;  and,  as  such,  an  executor  fi-om  the  date  of  the  decree  only 

should  be  transferred  by  the  sheriff  to  his  sue-  Fitzgerald,  Ex'r  of  Jones,  v.  Jones,  \5i 

cesiorm  office.  MercditfCsAMx  v.  Dicval,  76  4.  On  a  settlement  of  acoonnts  in  a  Cctrrt  of  Eqnirr, 
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privy  examinatioQ  and  reUnqoishment,  ii  it- 
terly  void  aa  lo  her»  and  furoiabet  bo  oooaiden- 
tioQ  to  support  a  aubseqaoit  eooTcyuMe. 
Jiarvey  and  Wife  v.  Peckt.  511 

What  are  badges  of  fraud  U  obtaioiog  a  dee(^ 

t6. 


a  d«eret  viH  be  rendered,  ajpdoit  a  plftintilT  fbr  7-  See\  nf  ant.  No.  9.  Tone^  x.  a&pkin$, .  419 
a  balance  of  aecount  appeanugdue  to  a  defend-  S.  Hee  HctLOUh^  No.  1.  Jhutin*»  Adafj;.  r.  WUu 
anc    FUzgendd^  Ex'r  •fJtnm,  v.  J<met,  i  50    ^    lock*8  fiar'ra,  411 

S.  Prior  to  the   1st  of  May^  IS04,  the  Courts  of  9.  ^Ise  Vendor  and  Vbndbb,  No,  to.  n,  i^ 
Chaneery,  on  debu  not  bearing    interest  in  13.      ffumphret^t    AMr.y,    JItGtnackanU 

terms,  ooaM  not  grant  interest  subsequent  to         AtMrt  and  Heirt^  493^  509 

the  date  of  the  deoree.  DilUard  v.  TomSfUon,  tO.  A  deed  from  a  husband  and  wife  witboat  ber 
&c,  183  * 

0.  A  decree,  dismissing  so  moeh  of  a  bill  as  elainu 
one  of  two  separate  snUeets  -In  eontroversy, 
and»  as  to  the  other,  determining  also  the 
rights  of  the  parties,  bat  directing  an  ateount  11. 
to  be  taSien,is  not  final  in  any  respect,  between 

the  paities  retained  in  Court,  and  their  legpal  1 2.  Under  what  circumstances,  a  deed,  obtiiited 
representatives;  but  subject  to  revision   and  from  a  man  of  weak  undersunding,  (tfaoarii 

alteration  in  every  part,  at  any  time  before  a  not  an  idiot  or  Iwuitic,)  mar  be  set  aade  u 
final  decree ;  without  the  necessity  of  a  bill  of  equity.  WHtehom  and  W\fe  v.  Bmu  and 
review.    Templeman  v.  Stepfe,  339         othen,  UT 

7,  Qt/^rre,    in    such    case,    whether  any    subse- 13.  iSr^FaAUD,  No.  4w  ih. 

quent  decree  could  affect  the  righu  otomta^^de  14.  Purchaibr,  No.  20^  31.  it. 

purchasers  of  property  as  to  which  the   bill 
was  dismissed,  ,.  ,^.       .  *^'  DEFAULT. 

••  A  deoree  against  devisees,   holding  hj  several 

pro    rata.       JkLuon  o    XMvmm«    v.    JPeier  «         «omin»  hnn^  th«  .ntw^iUfl  n^.^  2\\\  -««*.«. 

Adm  n,  437 

9.  Sep  E<yjiTy,  No.  S8.  ik. 

la  See  Appeal,  No.  5,  6.   Day  ▼.  Murdochf  460 
1 1 .  See  1  Ni u NOTION,  No  8.    Htimphrey'9 MnCr 

V.  M*  Oeuachan's  MnCr  and  Heir»^  SOU 

IS.  See  E<^viTY,  No.  43.    M»9n  ▼.    CmiMeU.  . 

fi04l 


coming  bond,  the  appellate  Court  will  eompsre 
it  with  the  execution  oh  which  it  was  takeo. 
GUuccck^t  MnCx  v.  Daweon,  605 

DEFENDANT. 


DEED. 


Where  two  defendants  hare  appeared  and  plei4« 
ed,  an  entry  in  the  record  that  **  the  partief 
came,  &cc.  and  the  defendant  L.  acknowledged 
the  plaiiitifT's  action,  and  therefore  indgmeat 
against  the.  said  defendants,"  must  be  andcr- 
stood  as  a  judgment  against  both  on  the  eoa- 
fession  of  one,  and  thermre  errooeoos.  ffard 
V.  JohutoTt,  45 


%,  NoOce  of  a  Heii  or  encumbrance  on  property 
binds  tlie  purchaser,  if  received  by  him  at  any 
time  before  the  execution  of  the  conveyance. 
Jilair  V.  Otolett  38  8.  In  reversing  the  judgment  for  that  error,  Uie 

9.  In  a  suit  in  equity  by  the  claimant  of  an  encum-         Court  on^t  to  direct  the  proper  judgment  ta 
brance  against  a  vendee  baring  notice,  a  person  be  entered  nfgainsl  the  defendant  who  oonfen- 

who  joined  the  vendor  in  the  deed,  for  the  ed,  as  well  as  further  proceedings  agahilt  tk 

puri>ose  of  relinquishing  a    collateral   claim,  other,  iS. 

need  not  be  a  party,  t^.  3.  In  an  action  on  a  prison-bounds  bond,  the  pbiiH 

3.  A  porchatlnB  agent  is  a  competent  witness  to  tiff  Is  only  required  to  shew  a  departure  fftsa 

prove  that  his  principal  had  notice  .of  an  en*  the  rules:  the  burden  of  proof  then  devolves  oa 

cumbranee,  notwithstanding  such  agent  join^  the  defendant  to  shew  that  the  prisoner  vss 

in  a  deed  conveying  the  property  to  the  prin-  discharged  by  due  course  of  law.  Meredkkt 
cipal  free  firom  tne  claim  of  any  person  what-      ^  Mm^xv.  Dttvalf  ^76 

soever,  ib,  4>  On  a  settlement  of  accounts  in  a  Court  of  Eqoi- 

^.  A  person  out  of  possession  cannot  convey  by 
bargain  and  sale  such  a^  title  as  will  enable  the 
bsreainec  to^  recover  in  qjectment  Clay  v. 
WfStet  162 

3.  The  rule,  that  a  purchaser  Is  bound  by  notice  at  5, 
any  time  before  he  receives  a  conveyance, 
does  not  apply  to  a  lien  claimed  nnder  a  writ- 
ten contract  so  vague  and  indefinite  as  not  to 
designate  with  any  certain^  the  particular 
land  in  question.    Lewis  v*  Midiaona,        303 

5.  If  land  be  listed  by  the  commissioner  of  th^  6. 
revenue  to  a  wron^  person,  sold  by  the  sheriff 
as  the  property  of  such  person,  and  conveyed 

by  de<d  to  the  purchaser;  it  seems,  that  the  pro-  „ .^      ^ 

per  resort  of  the  rightful  owner  for  relief  is  to  7.  See  Amiwbr,  No.  9.  Paynes  v.  Coles,  373 
a  Court  of  Equity,  by  which  the  deed  maybe  8.  5<-e  Evidence,  No.  17.  and  18.  Ckapmawt. 
cancelled,  and  a  release  or  reconveyance  of  Chaptnan,  •  39lj 

the  Und  decreed.    Yancey  v.  Hopkins^       419'9>  5l?e  Injunction,  No.  1  Toddf.  Bsseytr,  4ir 


a  decree  will  be  rendered,  against  a  plain- 
un,  for  a  balance  of  account  appearing dne  tea 
defendant*  Fitzgerald,  Ex'r  o/j&nes,  v.  Jvnes, 

J56 

An  appeal  from,  or  supersedeas  to,  an  Ofd« 
quashing  an  execution  against  two  defondanti, 
need  not,  if  one  of  them  die,  be  rerived  againit 
his  representative,  but  shenfd  beproceeded  oa 
as  to  the  other  only.  BidUu's  Ex^rs  v.  fl'tw- 
tons,       .  ,269 

A  defendant,  against  whom  an  execution  issued, 
may  move  to  gnash  it,  though  not  levied  on 
his  property,  but  on  that  of  a  co^dcfendsst 
only.    Mte  to >  ^ 
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ft.  GSNBmAL  RVLB  OF  THE  CoURT  OF  Ap-  3. 

FBALCy  r»Ulive  to  errors  opemting  to  the 
injary  of  t  defendant  in  error.    Dav  w.  Mttr*     . 
Jieh,  460.111  Mte, 

DEFiciENi:nr. 

lb  A  txmd  befng  given  to  mekea  title  to  a  partiealar 
tract  of  land,  **  to  contain  a  certain  number  of  ^ 
aoret,"  but  not  binding  the  obligors  to  eonvet  ^ 
any  other  tpeeifie  latiat  to  make  good  a  defl- 
eiency;  the  only  remedy  for  such  deficieney  is 
a  proportional  eompenaation  in  money,  accord- 
ing to  the  price  agreed  on  for  the  whole  tract* 
with  lawful  interest  from  the  time  the  same 
was  payable.     Chinnw.  Benle,  63 

'%,  What  relief  a  Coort  of  Equity  will  giro  where 
the  soit  Is  fur  a  conTeyance  of  a  specifie  tract  of 
land,  and  of  other  lands  to  make  op  a  defioien- 
er  of  quantity,  bat  the  plaiatiir  appears  enti- 
tled to  compensation  in  money,  and  not  in 
lands,  ib. 

A  Thoagh  bnd  be  sold  in  gross,  fbr  so^snch,  be  It 
more  or  less;  yet,  if  it  be  evident  that  both  par- 
ties were  mistaken  in  a  material  point,  as  to 
the  lines  by  which  the  vendor  held,  and  there 
was  no  express  agreement  on  the  part  of  the 
purchaser  to  talu  the  risk  upon  himself,  a 
CooK  of  Equity  will  give  relief  fi>r  a  defieien-  ^ 
€j,    MuUr,  CunninghanC*  Ex*rp  330 

4.  What  b  the  measure  of  relief  in  luch  ease,  if 

the  purchaser  do  not  lote  the  land  he  expect- 
ed to  get,  bat  make'ao  entiy  and  obtain  a 
patent,  ib, 

5.  Upon  fi  special  agreement  to  take  the  riik  upon  ^ 

himaelf,  the  purchaser  is  entitled  to  no  relief, 

ib,  3.16 

6.  8te  note  to  the  same  ease,  Sto 
J,  In  what  case  compensation  shall  be  made  for  a 

deficiency  resulting  from  a  previous  eootract 
to  allow  the  locator  one  third  of  tlie  land. 
Humphreifo  AdnCr  v.  M*ClenachaaC*  AdttCr 
andUein^  493 

%•  What  decree  a  Court  of  Equity  may  make  on  a 
bill  of  injunction  exhibited  by  the  adrainbtra- 
tor  of  the  purchaser  against  the  administrator 
and  heirs  of  the  vendor  cbiming  compensation  ^* 
for.  a  deficiency,  orediu  for  paym^ti  and  a 
conveyance,  «  ib. 

9.  In  case  of  a  deficieney  in  bnds  sold,  the  value 
at  the  time  of  the  contract  is  the  measure  of 
compensation ;  of  which  Talue  the  purchase- 
money  b  the  standanl,  where  it  does  not  ap- 
fiear  that  the  actual  value  was  different.  Stme 
Msr,  p.  5(X) 

DEMURRER  TO  EVIDENGB. 


Court  being  exelusivtly  jodget  of  ereilibility 
Hurnton  v.  Brock^  '  ft 

A  judgment  ought  not  to  be  reversed  on  th« 
ground  that  the  Court,  at  the  instance  of  th( 
party  against  whom  it  was  rendered,  erronc 
ously  compelled  the  other  party  to  join  in  i 
demurrer  to  evidence,  ^ 

DEPOSITIONS. 

An  order  of  Court  granting  leave  to  take  a  de 
position  in  the  city  of  Phiuuklphia,  being,  **  bj 
consent  of  parties  that  a  commission  issue  t< 
any  foor  aldermen  of  the  said  city,  and  H^»  K.^ 
and  a  subsequent  order  (also  by  consent 
l^raoting  **new  commissions  to  take  deposi 
tions;'*  a  commbsion  issuing  afterwards  **  t 
IL  K.  alUermun  of  the  city  of  Philadelphia^  an 
four  qther  persons  hj  name,'*  not  said  to  b 
aUermen,  (and  omitUng fF.  JT.,)  ''any  tbre 
of  whom  to  act,  if  the  whole  cannot,**  sbouh 
be  presumed  to  have  been  directed  to  persoA 
agreed  upon  by  the  parties,  but  whose  name; 
ware  omitted  by  the  e|erk  in  entering  the  las 
order ;  no  ol^jection  having  been  inadf  in  the 
Court  below,  on  acnoont  oTimy  real  op  suppo 
sed  variance  between  the, first  and  secoutl  or 
dcrs,  and  the  commisstoai  Mareha/l  v.  Frit 
bie^  ^ 

A  commission  directed  to  five  peWoo^  (**  an] 
three  of  whoni  to  act,")  cannot  be  exeoatei 
by>  one  only ;  and  a  return,  by  one,  tliat  thi*e< 
othen  were  present  when  the  deposition  was 
taken,  is  not  sufficient*  It  should  becertifict 
by  thPie^  at  least,  who  were  present,  t6 

A  deposition  taken  at  a  time  and  pbc0  not  i](ien 
tioned  in  the  notice,, may  be  read  as  evidence 
an  agent,  of  the  parQr  to  whom  the  notice  wa 
given,  dulv  authorized  to  attend  to  the  takin] 
of  saeh  deposition,  having  appeared  at  tb 
time  iind  place  appointed,  and  consented  to  i 
postpionement  to  such  other  time  and  place 
And  if,  in  other  respects^  the  commission  b 
regulariy  executed  and  returned,  the  Coor 
will  presume  from  circumstances  that  th> 
person  who  gave  the  consent  was  the  authori 
zed  agent  of  the  party,  U 

i^iuBre,  whether  eommissionerfl   appointed    I 
take  depositions  can,    ''by  their  own  me« 
authority,  adjoam  the  taking  thereof  to  ai^ 
other  convenient  time  and  ptooe,  in  the  cvei 
that  the  business  cannot  readily  be  finished  I ' 
the  day,  and  at  the  place,  to  which  the  notf 
applies;"  no  intended  adjournment,  fron^  d 
to  day  until  the  business  be  finished,  being  < 
pressed-^in  such  notice  ? 

DEPRECIATION. 


1.  Althoogh,  upon  a  demurrer  to  eyidenee,  the  t 
testimony  adduced  on  both  sides  ought  regu- 
brlv  to  be  stated,  yet,  if  it  be  parol  and  eon< 
adi 


Money  received,  by  a  gaardian  for  a   ws 
during  the  paper  money  timesp  OQglit  to  be j 
duced  by  the  scale  of  deprecbtiQui  ^o  be  a^ipl 
tradictory,  the  party  tendering'  the  demun^er         as  on  tlie  bst  day  of  the  vear  in  which  it  | 
#annot,  after  exbibiung  hb  testimony,  oompel         received.    Jhoper  ami  fri/e  v.  Boytter  a 
the  other  party  to  join  in  demurrer;  for  this*  ^if^»  I 

in  effect,  woukl  be  to  enable  the  demurrant  to  8.  If  money  was  received,  by  a  goardbn  for  a  ws4 
•onfer  credibility  on  his  own  witnesses,  or  at         within    six  montha  previous    to   the    1st 
leaH  to  «»rry  their  credibility  to  be  adjudged         January ^  1777,^  (when  the  scale  of  dupreciatl 
by  an  inipi*uper  tribunal ;  the  Jury  and  not  the        eommeneed.)  it  should  be  reduced  accordi 
Vol.  I    ^  '     41i  ^ 
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to  theMile,Miitlieeiidor  tixmonllit  fron 
the  time  when  reeeiTed.  Shoper  and  H'ife  v. 
Jio^9ter  ami  fFifi,  119 

DEMENTS. 


dice  Unp99ikummn  Mlii^  ikmMm^iff^^om 
ander  t  wiU«  raade  before  the  ttt  aiJamun^ 
1787,  by  a  testator  viio  had  no  ehiU  Ikmi, 
and  was  ignorant  that  hit  wife  vas  in  a  sMe  of 
prmanej?    Fiqraf«T.  CUn^  StS 

See  AttCTs,  No.  1.     MatmiB   Jkmtm  r. 
PeterU  Adrn^rh  437 


See  D1STRIBUTIOK9  No.  U%S, 

The  pro6u  oi'  the  estete  of  an  iniant  djtng  in-  5.  A  juilgment  against  the  ezeeotor  is  noerideioe 

testate  aoeming  in  his  or  her  life-time,  but  not  •gainst  the  heirs  or  de? isees  of  the  real  eslile» 

applied  to  his  or  her  ose,  or  otherwise  lawfully  i^ 

disposed  of;  ought  Co  go  to  the  person,  or  6.  A  deeree  against  devisees,  holding  bjr  lefersl 

persons,    inhenting    s<Mh   nstate   generally.  and  distiaetdevises»  ought  no^^  be  joint,  but 

DilHardw.TemUnteHf&fc.         _               183  JfreraUh                                                      ii* 
,  &e  Trbaty«  Na  1.  Mn)^ 
tMfe, 


▼.  fairfiu^e  De^7.  See  Eouity,  No.  S8.  i*. 

818  8.  5^  Wills,  No.  4^  5, 6,7-     Wy<M^.  SaOa't 


H  CkmstroetioB  of  the  5th,  6th,  and  7th  seetioos  of 
the  act  *^  to  redoee  into  one  the  sereral  aets 
directing  the  eonrse  of  deseents.  Tempkman 
▼.  Steptee,  399 

I.  Where  an  infant,  having  title  to  a  real  estate  oC 

inheritance  derived  by  purchase  or  descent  1.  See  Rblivf,  No.  1.  Ckiim  ▼.  Beatef  63 

knmediately  from  the   father,  dies  without  8.  In  cases  where  it  is  proper  and  neoessair  (0  {S 
issue,  and  with  no  brother  or  sister,  or  de-         into  equity  for  a  discoTerv,  the  Court  f 


Beirs,  537.  and  Jehmm  omd  Mere  t.  Jehmift 
JfTiaewaudMeite,  540 

DISCOVERY. 


aeendant  of  either;  the  fioher  being  dead,  but 
the  mother  livings  the  right  of  inheritance  is 
not  in  abeyance,  but  goes  in  parcenary  to  the 
brothers  and  sisters  ef  the  Either,  or  their 
lineal  descendants,  ilh 

it  And,  vice  verta,  such  estate  being  derived  im* 
mcdktely  from  the  mother}  and  sh^  being 
dead,  hut  the  father  livinjg ;  it  goes  in  parce- 
nary to  her  brothers  and  sisters,  or  their  lineal 
descendants,  »5. 

r*  The  bw  was  the  same  as  to  personal  estate,  be- 
tween the  1st  of  OcHker^  1793^  and  the  3 Jd 
i£  Jaauanft  180S,  j(. 

DEVASTAVIT 

1.  Must  he  established  by  means  of  a  second  suit, 
(after  a  judgment  against  an  executor  or  ad- 
ministrator as  such,;  before  an  action  can  be 
maintained  on  the  administrstion  bond.  Gor- 
don's AdnCrt  v«  The  JueHcee  ef  Frederick^     1 

DEVlATfON. 

1.  What  is  such  a  deviation,  from  the  voyage,  as 
will  Drevent  the  person  insured  from  being  en- 
titled to  a  return  of  premium,  on  a  marine  in- 
suraoee,  ••  at  and  from  A'orfoUc  to  CwTacoOf 
uith  liberty  of  going  to  any  other  island  in  the 
fVe9t  Indietf  or  any  one  poK  on  the  Sptmuh 
Main,  and  at  and  from  thence  back   to  Hich* 


possession  of  th«  sul^iect)  will  proceed  to  de- 
cide the  cause,  without  toruin^  the  parties 
round  to  a  Court  of  Law,  notwithstanduag  fif 
such  discovery  I  " 
might  ori 
cheetei^e  J 


to  a  ijourt  01  LAW,  notwitnstanauag  [n 

liseovery  had  not  been  necessary)  relief 

originally  have  been  had  at  law.    CAi- 

r'e&K^xr.Vaee'eAdner,  98 

DISTRESS. 

!•  A  landlord  is  not  entitled,  to  the  sammsTT  re- 
med  V  by  motion,  on  a  three  months'  rnieTiB 
bond;  unless  it  appear  that  such  bond  wss 
taken  by  a  sherifl^  or  other  officer  legslly  st- 
thorined  to  make  distress^  and  sell  thedistrsin- 
ed  effects.    Smit/u  v.  Ambler,  596 

9»  A  Umdiord,  in  person,  or  by  ^private  sgent, 
may  levy  a  distress :  but  eannnt  sell  the  dis- 
trained effirats,  which,,  in  auch  case,  srs 
■>imty  to  be  held  as  a  pledge,  to  compel  the  te- 
nant to  pay  the  rent,  ^ 

DISTRIBUTEES. 

An  administrator,  to  whom  a  eredit,  for  a  som 
of  money  p«id  hy  him  to  the  guardian  of  me 
of  the  distributees  has  been  allowed  by  a  final 
decree  in  chancery,  is  a  comment  witaesi,4a 
behalf  of  the  wanl,  to  prove  the  payment  of 
the  money  to  her  guardian;  though  the  latter 
was  no  party  to  the  decree.    Hoeper  emd  Wife 

-J.--"- -'  ^,  ReveterandH^ife,  119 

tnondV    Marine  Ineurance  Company  (if  Alex-  3.  fn  a  suit  for  contribution  i^ainst  legatees  or  dii- 


andria  v.  Strae, 


4U8 


DEVISE. 


1.  A  patentee  of  land,  without  personally  entering 
upon  it,  has  such  9einn  as  may  be  transferred 
and  ^ntinued  by  tlevise.     Chi/  v.  PVfdte,    168 

9.  Qft^tre,  as  to  the  effect  of  a  devise  to  a  BriUth 
sujitject  between  the  4th  nfJufy,  1776,  and  the 
d&te  of  the  treaty  of  1783  ?  Hunter  v.  Fair/ax*e 
J}evi9ee,  SI  8 

3.   Qtuere,  whether  a  Court  of  Equity  ought,  uiw  1. 
der  any  oireomstanoes,  to  assist,  to  the  preju- 


tributees,  the  executor  or  adminiatralor,  or, 
if  he  be  dead,  the  person  who  succeeded  bin 
In  the  executorship  or  adtnlnistration,  ought 
to  be  made  a  party ;  unless  it  appear  that  the 
account  of  such  executorship  or  admitflstra* 
tion  has  been  reguhirly'  made  up,  aad  the 
estate  thereupon  delivered  over  to  the  \^txe» 
or  distributees,  **• 

DISTRIBUTION.  - 


It  is  now  settled,  that  the  mother  of  an  i 
who  died  mtestate,  between  the  at  of  ik$9kr, 
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]793|  (wlicii  iShe  mfeoded  a<tt  of  1799  took  8.  It  is  not  neeettary  for  a  {ittentae  of  wute  and 
effbct»)  andl  the  :i9d  of  JarmarVf  190%  (when  unappropriated  4nd,  to  make  a  personal  en- 
the  aet  **  eooeeminf  the  distribntion  of  unbe-'  trj  thereon,  to  enable  him  to  maintain  ejeet* 
qoealhed  personal  estate,**  was  passed,}  or  men*;  fur  the  patent  i^  ybc^  ooniers  aamn. 
•nyxtflMrurae^bj;  a  person  other  than  the         C/u/t.  HTdte,  I6S 

fiiAlier,  wma  not  entitled  to  any  part  of  soeh  in-  8.  Sneh  temn  may  be  transferred  and  eontinued 
iant's  personal  ettate  ^krived  fanmediately  from  by  deed  of  bargain  and  sale,  or  bj  dertse :  but 
the  father.  Diiliard  v,  TomUnam,  ^e,  183  «  a  person,  whose  MMiitis  interrupted  by  tha 
it  But  the  law  was  otherwise  relative  to  the  pro-  aetual  entry  and  adverse  possession. of  another^ 
party  of  an  inOuit  who  died  intestate,  between  eannot,  wbUe  out  of  possession,  eonvey  by 
the  Ut  of  January^  1787,  (when  the  aeu  of  bargain  and  sale  soeh  a  title  as  will  enable  the 
1785,  took  eifeet,)  and  the  1st  of  October^  bargainee  to  reeover  in  ejeetment,  ift* 

1793;  the  distribution  during  that  interval  be-  4.  The  plaintiff  in  ejeetment  msj  reeover  less  hind 
ing  refuted  by  the  nets  of  1785,  e.  61.  and  e.  -  than  the  quantity  stated  m  his  deelaration. 
60.  ib.         But,  if  the  Jury  find  a  speeial  verdiet,  shew* 

3.  Neither  was  the  mother,  or  her  issne,  as  abovn  ing  the  pbintifr  entitled  to  a  eertain  number 
mentioned,  exeluded,  where  the  property  was  of  acres,  jpart  of  the  traet  sued  for;  and  do 
derived,  not  immediately,  but  by  intervening  not  speoitj  the  boundaries  of  snob  part,  with 
sueeession  from  the  father,  iB,         so  much  pr^ision  as  that  possession  thereof 

i.  The  profits  of  the  estate  of  an  Iniant  dying  in-  may  with  ecirtainty  be  delivered ;  %vemrede 
testate,  (meludine  the  inereaae  of  slaves,}  ae*         nov  ought  to  be  awarded,  t^. 

eruing  to  sueh  ii&at  in  his  or  her  life^me,  6.  In  ejeetooent,  if  the  term  laid  in  the  deeteratioia 
but  not  applied  to  his  or  her  use,  or  otherwise  expire  before  the  deeision  of  the  eause,  tha 
lawfidlj  disposed  of;  ought  to  go  to  the  person  praetioe  is  to  rrant  leave  to  amend  the  decla« 
or  persona,  inheriting  such  estate  generally,  i6.         ration   by   enlarging  the   term.     Hunter  ▼. 

Fatrjme^t  Devieee,  Sit 

DOWER,  6.  A  defendant  in  ejeetment  is  pcoteeted  hy  90 

years'  possession  before  the  letioa  brought  | 
U  A  S00IBS,  that  a  joint  suit  in  Chaneery  may  he         hut  the  5  years  and  174  days,  exeluded  hy  the 
maintained  in  b<;half  €»f  a  widow,  and  heirs  or         aet  of  Assembly,  are  not  to  be  eounted  m  his 
devisees,  to  recover  land  in  which  the  widow         fiivour.    Cloy  v.  Ranaeme^  454 

has  a  right  to  dower,  on  a  bill  suting  a  case,  7.  If,  therefore,  upon  a  special  verdict  in  cieot-  I 
in  other  respects,  proper  for  a  Court  of  Law.  ment,  it  be  uneertain  whether  the  defendant^  { 
See  note  to  p.  554.  or  tiidic  under  whom  he  claims,  had  80  years^ 

%  In  snefi  ease,  it  senna,  the  jurisdiction  of  the         po'  e:  ^ioiv,  exclusive  of  the  said  5  years  and 
-   Court  of  Equity  will  be  sustained,  although  the         17  «days,  a  venire  cfefieiit  ought  to  be  award- 
bin  do  not  specially  claim  dower,  or  pray  that        e  ,  ib» 
It  may  be  assi^cid»  but  merely  a  decree  for  the 

hHMk  concluding  with  a  prayer  for  general  re-  «i  vpTinv 

.       ll^TheCourt,having>^lctioSastothe  ELECTION. 

rijAt  of  dower,  will  entertain  it  for  the  whole  ^  ^  purchaser,  ^iUi  neHce  of  an  annual  cncum- 
suVet in  •jntroverg;  and,  after  decreang         ^  ^^  ;.      prevented  the  lawful  claimant 

the  land  to  the  nlamtas,'  will  5^onl^  dc«r*e  j.        ^^joMiig  the  benefit  thereof,  is  personal- 

assignment  ^  dower  to  the  widow,  P«rUUon  .  Uabli  In  equity,  to  the  fuU  value.  Blair 
among  the  other  plainuffa,  and  renU  and  pro-         ^  iholet  ^     ^*  3g 

fiu  against  the  delendants,  »*•  2.  In '  such  Mse,  the  purchaser  or  the  property. 

rkTTPY  t  tiisn  '  nav  be  made  liable,  in  the  first  instance,  at  tha 

DUELLING.  '  elcJUon  of  the  plRintlfl;  ik. 

.    .      ^ ^,  ..  u„  .    .,^  k«.,^j    ^«  .  «»««;•;*•  8.  Jf  a  prisoner  depart  from  the  prison  rules  hy  aa 

U  An  attorney  at>w  is  not  bound,  as  •  wq«wje  5^^^  dischanje  from  the  sheriff,  the  creditor, 
to  his  admi«ion  to  the  l»r  of  any  Court.  ^  ^  P  ^^  iiTgnment  of  the  bo^d  for  keeping 
take  the  «^  P«;escnbed  by  tj*  3d  -e^^  the  rules,  ha.  Sis  eleoUon,  to  hrinp  suit  upoll 
the  act  to  suppressduelling.  Leigh  t  cau,  46«         ,^  ^  ^^  ;^^  ^^  ^^^    \l^UredUtf9  AMxy. 

DuvaU  7G 

£        .  i»  ike  Co  NTH  ACT,  No.  5.    Chicheetet'e  Ex'x 

V.  VaeeeAMr,  9» 

EDUCATION  AND  MAINTENANCE.       ^'  P«maltt,  No.  8. 

L  See  GvA&DXAir  and  Ward,  No.  3.    Hooper  ENTRIES  AND  SURVEYS. 

and  Wife  v.  Bogtter  qnd  Wife^  1 19 

jL  i&eLECATftBS,  No.  4.    FUxgerakl^  Ea^rofX,  SImPatbnt  torLand,  No.  1. 

Jone$t  V.  /sum,  150  S.  EscheaUd  Unds  are  not  to  be  granted  upon  en* 

tries  and  surveys,  (as  waste  and  unapnroprta- 
EJECTMENT.  ted  lands,)  but  upon  sales  h/ the  esohcators. 

Mextmder  v,  Greenup^  •    134 

L  An  ilkfal  and  void  patent  is  not  to  be  received  8.  Qr«fre,  whether  an  entry,  for  a  certain  nombet: 

asevioenee  of  title  on  the  general  issue  in         of  acres,  ^«  on  the  waters  of  Glade  Creek, 

Mexat{d«r  v.  Gieenvp^  134        joiajng  the  Ihxes  of  J.  U.*sland,  and  theloea- 
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tor^io#a  fimtl  dn  W.'t  ran,*'  be  tnflleienilf  interpottUcNi  jott  Mitf  pro^\  tot'tlMh'fb^ 
«ertiihi  ?     Depeiff  v.  Hrtmtrd  and  Wifa^      89.^  oumsUnoet  mutt  be  made  to  «|ipetf  to  die 

4.  Sm  Pi7RoaA.tBB,  No.  9»  K).    ilwi/T.  CvHnintr-         Mtigfnetioa  of  the  Coartr    Dtlmvff,  Onmnl 

hane^Eafr^  330         and  Wifi,  ^ 

16.  A   legal  tkleCo  Itnd  oariit  BOttobeifiitBrbed 
ENTRY.  in  fiivour  of  a  partjr  not  iiiivlii|f  ■  toperwrrisht 

in  eonity  to  the  identical  land  in  <|aestiiNs  ^ 
i.  It  it  not  neeeatary  tor  a  patentee  of  waite  and  17.  See  Covtract,  No.  8.    Lewie  v.  MaiitmMt 
anapf>ropriated  land  to  make  a  personal  entry  SOS 

thereon,  to  enable  him  to  maintain  ejectment  IS.  In  a  suit  in  Chancery  to  i^eeo^er  a  trMtof  land 
Cbuf  w.  White,  1 53         againat  a  vendee,  on  the  groood  that  the  na- 

^  A  person,  wiiOM  9eiein  m  intemipted  by  the  dor  had  prerioualy  agreed  loeanm  the  wne 

actual  entry  and  adTcrae  poaaestion  of  another,  land  In  a  certain  event,  to  the  pbintsffiiliean^ 

can  net,  while  out  of  pOMeasion,  convey  by  that  the  vendor,  or  hia  legal  repreteatatiftt, 

bargain  and  tale  toch  a  title  as  trill  enable  the         ou|g^it  to  be  parties,  ik 

bargainee  to  recover  in  <^tment,  id,  19.  See  Purchasbr,  No.  9,  10, 11, 18.    thS  v. 

Cunmnrhtmet  Ea^r^  Sau.  836.  S3S 

equity;  90.  See  Dbcrbb,  No.  8,  9.    Ten^kman  v.  Step. 

toe^  S 

1.  A  pnrebaser  with  notice  of  an  annnal  encmn-  21.  See  Answrr,  No.  2,  S.  Patftiee^.  Cfln»    VI 

hrance,  having  prevented  the  lawful  chrimant  22.  The  aid  of  a  Court  of  Equity  ought  not  to  be 
trora  enjoying  the  benefit  there(»f,  is  personal-  aflbrded  to  set  up  a  marnage  promise,  vhea 
ly  HaMe,  in  equity,  to  the  full  value.  £kdr  the  effect  would  be  to  disinhent  (agsinit  the 
V.  (helee,  '  ^  38         intention  of  the  patties)  the  only  Me  of  the 

2.  Ill  such  ease,  the  purehaaer,  or  the  property,         marriage,  ii- 

may  be  made  liable,  in  the  first  insunce,  at  23.  Qiutre,  whether  a  Court  of  P«<iuity  ought,  oa- 
the  election  of  the  plaintHf«  i^.  der  any  circumstances,  to  assist,  to  the  prga- 

d>  In  a  suit  io'  equity,  by  the  cUimant  of  an  en-  dice  of  a  pottkumeut  child,  the  ehihn  of  de- 
cumbranoe^  against  a  vendee  having  notice,  a  visees  under  a  will  (ra^e  before  the  tst  at 
person  whn  joined  the  vendor  in  the  deed,  for  Jomiory,  1787,)  by  a  testator  wlt^Vui  noehild 
Ute  purp6se  of  relinquishing  a  colUteral  claim,  Uvhig,  and  was  ignorant  that  his  wife  wafr  b  s 

needm»t  bcapaKVi  id.         state  of  pregnancy  ?  d-. 

4-.  Qr/<ene,  whether  a  aecnrity  Is  ewonerated  by  the  24.  If  hind  be  hsted  by  the  commissioner  of  die 
plaintifi^'s  accepting  a  confessSon  of  jndgment  revenue  to  a  wrong  person,  aold  by  the  tberiff 

from  tlie  principal,  and  granting  him  a  stay  of  rs  the  property  of  such  person,  and  conveyed 
exeenlion,  by  an  agreement  to  which  the  secu-  by  deed  to  the  purchaser;  it  eeem»  that  the 

rity  was  not  a  party  ?  and  if  he  be  exonerated,  proper  resort  of  the  rightful  owner  for  relief 

whether  it  is  at  law,  or  in  equity  \  Ward  v.  is  to  aCourt  of  Equity,  by  which  the  deed  laay 
Johtuton^  45  be  cancelled,  and  a  release,  or  reconvcytnce 

5.  .Vnf  Answbr,  No.  1.    Chmnr.Heale,        63         of  the  land  decreed.    Taitcey  t,  Bopkim,  i\9 

6.  6;ec;CHAKCBRY,  No.  4.  <4.  25.  ^er  lNrAMT,No.  9.  •*• 

7.  In  canes  where  it  is  proper  and  necessary  to  go  26.  A  simple  contract  creditor,  having  obtained  a 

into  equity  for  a  disoovci^,  the  court  Hiaviug  judgment  by  default  against  an  executor,  «ui- 
posscssion  of  the  subject)  wil^p^»ceed  to  de-  not  maintain  a  suit  in  equity,  for  marshaniss 
cide  the  enuse,  without  tuminc;  the  parlies  assets,  against  devisees  of  the  landed  property, 
vcMm\  to  a  Court  of  Low,  uoiwilhstanding  ([if  until  he  has  fully  prosecuted  his  clann  atlav, 
Biich  discovery  htt<l  not  been  necessai7)  relief  agninst  the  executor  and  his  seeuritiesi  Mih 
miglil  originally    have  been  had  at  law.     Chi-  9onU  Devieeea  v.  Peter^B  Aditfrt,              437 
c/ie»ter*a  ^Vx  v,  ¥088*9  Mm*r,                    98  97.  A  decree  against'  devisees,  holding  by  seterti 
S.  See  RviDENCB,  No.  7   and  8.     Hooper  Aiul  and  distinct  devises,  ought  not  to  M  joint,  biK 
H'tfe  r.  Jiotf8ter  and  Wife,                           119  Prorata,                                                        »*• 
9.  See  Afpeai.,  No.  I.                                        ih.  28.  Qtiirrr,  whether,  and  under  what  eireumstaoeei, 
kO.  See  Chancery,  No.  9.                                 id.  aConrt  of  Bquity  can  decree  a  ude  of  land  de- 
ll.  In  what  f-ase  intervst  ought  to  be  charged  scendc<l  or  devised,  (withotit  any  specific  Sea, 
HfiCainst  »n  executor  from  the  date  of  the  decree  or  any  ciiarge,  either  general  or  special,  bv  a 
only.  FitzgeraUl,  Ex*r  o/Jo/kf*,  v.  Jones,  150  conveyance  or  will  of  the  ancestor  or  deviaf»r,) 
1C.  .Ve  f^BOATEBS,  No.  4.                               id.  to  satisfy  a  bond,  or  a  simple  contract  creditor, 
IJ.  On  a  beltkroent  of  accounts  in  a  Court  of  Equi-  elaiming   on    the    princi)ile    of    marshalling 
ty,a  decree  will  be  rendered  against  a  plnintiif  assets  ?    Especially,  can  such  decree  be  made, 
t'tir  K  bulanoe  of  accbuut  appearing  due  to  a  in  any  such  case,  where  the  rents  and  piufits 
'  lict'eniiaut,                                                       ih,  of  the  land  are  sufiioieut  to  keep  down  the 
14*  Prior  to  tiie  Ist  of  •.l/nv,  1804,  the  Couns  of,  intertH  accruing  on  the  debt  ?                     <f 
CInincery,  on  debu  not  bearing  interest  in  29*  On  a  bill  of  injunction  to  a  judgment  at  lav^  if 
crms,  could  jnoi  grant  interest  subsequent  to  it  appear,  on  the  final  hearing,  that  the  jnd^ 
tl>edateofthedecre4^.    JJilUurd  r,  Tomlmsoti,  roent  on^ht  not  to  be  enjoined,  and  that  the 
&c.                                                                 18 J  plaintUf  in  equity  has  imu  credit  for  a  sum  to 
15.  In  ca^es  in  whi«h  the  rcRular  remedy  is  by  wliich  he  is  not  entitled,  the  Court  ^oold  m* 
rf/TV^»/,  a  Court  ot*  Kqtiity  may  enteruin  juris-  only  dissolve  tlie  injunction^  and  dismiss  the 
•  dii-iton,  under  cirvunibtances  which  rend|.'r  its  bill,  but  should  moreover  decree  thai  .tht 
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Todd  i,  Wkere  t«odefendftnUhtfro^iiear«d  Mid  pleads 
ed,  an  entry  in  the  record  "  that  the  partiep 
eame,  ko.  and  the  defendant  L,  aolu»owledg«a 
the  plaintiff*!  action,  and  therefore  jodgment 
figamst  the  said  defendaott,**  miut  be  under- 
stood  as  a  judgment  against  both  on  the  con- 
fes8k>n  of  one,  and  therefore  erroneous.  tVcrd 

,  and  eorreetinr  any  error  3.  In  reversing  the  judgment  for  that  error,  liio 
-    •         ■  Court  ought  to  direct  the  proper  judgment  to 


fitointiffftf  thftt  nm  lo  the  deieudant* 

^  J)uri«g  the  pendeney  of  a  suit  hi  Chaaeery,  a 
settlement  of  aceounts  between  the  parties 
having  been  made,  and  reported  to  the  Court; 
but,  ailerwardt,  by  mutual  eonsent,  a  new 
order  of  referenoe  bebg  made;  the  eommis- 
siooerwas  not  preoluded  from  eacamining  the 
aeeounU  geoerallv,  and  eorreeting  any  error 
therein ;  especially,  as  it  appeared  that  the 


i>art7  Vhowas  benefited  by"  rach  error,  had         be  entei-ed  against  the  defendant  who  eonfew* 
torn  his  own  signature,  and  that  of  the  other         ed,  as  well  as  further  proceedings  against  tho 

r 7,  (torn  the  settlement^  ib,         other,  ,  •  *uri.    •         a     «k.  4.^'f! 

MoBTOACE,  No  I.  Greeny,  Price,  *49  4.  In  such  case,  the  pUmtiff  havmg,  after  tlie>id^ 


32.  See  Puachasb,  No.  I.  Day  v.  Murdoch,   400 

33.  See  Appeal,  No.  5, 6.  »^« 

34.  &elwjuiiCTioN,  No.  «.  HumphreyU  ^dnCr 
y.M'Ctemu^uin'eAdnerandHeire,  493 

35«iS^VftHDORAND  Vbndbb,No.  1^13.  Same 

|)^^C^  p*  ^^ 

36.  Seel>%^Ton,'So,3,DangerJieldY.Roote9,59» 
37^  Although  the  assignee  of  a  bond,  with,  or  with- 
out BOtSee,  takes  it  subject  to  all  the  equity  of 
the  obligor,  ret  such  equity  must  be  elearlj 
and  manifestly  established  hy  proof,  before  it 
shall  affect  an  assignee  without  notice;  espe-  ^< 
cially,  if  the  oUitfor,  after  the  assignment, 
promise  payment  (M  the  foil  amount  of  tke  bfm<l 
to  the  assignee.    Mayo'w.  iiiht^e  ^idafr,  533 


ment,  moved  for  permission  to- proceed  a|ainst 
the  security;  and  it  appearing,  by  a  tall  ot' 
exceptions  on  this  motion,  that  the  judgrocnt 
bad  been  confessed  by  virtue  of  an  agreement 
(to  which  the  eecurit^  was  not  a  party)  that  a 
sUy  of  execution  should  be  allowed  the  princi- 
pal; the  Court,  in  4«versbg  the  judgment, 
ought  to  have  given  the  seeun^  leave  to  plead 
^usf  darrein  continuance,  all  Oie  proesedingai 
bavbg  been  brought  by  a  writoSntpenedeoM, 

Several  jodgmenU  and  orders,  rebiting  tt  each 
othen(  may  be  brought  up  by  one  writ  of 
eupereetkae  t  provided  the  whole  be  iuffiaient- 
hr  described  t  as  intended  to  be  compr«hsnde<| 
tlierein,  »^ 


38.  See  Dowbb,  No.  1,  2.  ^ToU  to  p.  554.  and  555  ^    ,,,^     ^  .  ,  _  .  ,  .  _ 

3U.  Under  what  elrcumstanees,  a  deed  obuined  ^-  ^hatdegr^  of  uncertainty  and  inaceuM  of 

iding  (though  not         hiiiguage  is  sufficient  to  set  aside  the  fin4infc 


40. 


from  a  man  of  weakundersundin|^  (though 

an  idiot  or  lunatic)  may  be  set  aside  in  equity.         a-v .—  i.— v  — t     Ti^  "  ;:  '•:  "•:!'.  ~r  ' 

fVhitehttm  and  mfe  v.  Itfiiet  and  others,  55r  7.  On  a  peutum  for  leave  to  add  to  the  hw^tof  a 
Fb  AUD,  U  oeeme,  mav  be  presumed  in  equity,         »»"  «1»™»  ^^  only  praper  subject  cX  ini^inr 


from  strong  circumstances';  such**  as  groas  in- 
adequacy of  oonsiderationi  breach  of  trust  and 
aopndencf ;  undue  influence  exerted ;  (espe- 
eia]ljr»  over  ^poun^  and  weak  person  by  a  near 
relation ;)  over  diUgenee  and  assiiluity  in  guard- 
ing  against  ol^ections,  and  the  like,  ib.  8.  But  an  error 


^  what  damaines  will  be  occasioned  by  tlitt 
proposed  addition.  It  is  error,  therefore,  to 


direct  the  jury  to  assess  soi^h  other  daimgei^ 

accruing  from  the  dam  already  erected,  as 

were  not  contemplated  by  the  original  jurf,  id^ 

in  this  respect  should  be  regarded 


41.  it  Menu,  that  a  bonajide  purchaser,  without 
BOtice  of  fraud,  having  received  a  deed  from 
two  persons,  (one  of  whom  fraudulently  indu- 
ced the  other  to  join  therein,)  is  not  respon- 
sible in  equity ;  but  the  loss  ought  to  fall  on 
the  fraudalent  vendor,  ib* 


I  respect  I 


as  surplusage,  (the  petition  for  the  writ  sf  ad 
quod  tiammtm  having  prayed  only  for  such  in^ 
quiry  as  the  law  authorizes,)  if  the  jury  assess-^ 
ed  such  erroneous  damages  separately,  and 
the  Court  did  not  direct  the  same  to  be  paid« 
but  only  the  damages  properly  assessed,      ib» 


But  qiuere,  whether  this  should  be  the  rule,  9.  tJpon  an^appeal  from  a  decree  in  Chanceiy,  air 


in  ease  the  estate  of  the  fraudulent  vendm* 
were  not  sufficient  to  make  good  the  loss  ?   ib. 


error  to  the  injury  of  the  appellee  ought  to  be 
corrected,  although  he  did  not  appeal.  J^ay  v^ 
Misrdoch,  '  ^  4G0 


43.  In  such  case,  the  circumstance  that  the  person         ».*.-.  ^..-,  -  ,     >,  -.         .  "'^ 

defi-auded  was  of  weak  undersUnding,  but  not  la  General  Rule  of  the  Court  of  Appoils  as 


an  idiot  or.  lunatic,  is  not  sufficient  to  affect 

the  right  of  the  bonajide  purchaser,  Uf, 

id.  In  a  Court  of  Equity,  a  plaintiff  may  be  decreed 


to  the  correction  of  errors  operating  to  the 
injury  of  the  appellee  or  defendant  in  error, 

...  .w... ,., ib^innotev 

to"exeisuVe  a  reTei^"amrto'proiuiS  VThird  lU  If  a  Court  give  a  right  judgment,  for  a  wrong 
person  (under  whom  he  chums)  to  join  him  reason,  it  miglit,  nevertheless,  to  be  affiimed. 

therein;  without  making  such  person  a  party  JsTeweliv.  Wood,  &5St 

to  the  suit.    Moont,  CumpbeU,  (M  12.  See  Execution,   No.  13,    14.     Olaecock*M 


ERROR. 


ERROR,  WRIT  OP. 


1^  A  judgment  ought  not  to  be  reversed  on  the 
ground  that  the  Court,  at  the  instance  ot'  the 
party  against  whom  it  was  rendered,  admitted 
improper  evidence,  or  eri*oneously  corapelle4l 
the  Oilier  party  to  join  in  a  demurrer  to 
cvidejice.    Jfttrrifion  r.  Brock,  33  I.  In  an  aetiqu  against  the  sheriff  for  an  eteapr^ik 


See  Bbbo«* 


ESCAPE* 


^46  IMDBX  TO  TH«  PRUfOIPAL  MATTBBg. 

▼erittet,  in  seiMnd  terms»  Ibr  tbe  pidslii;  it  4  AjodgiMitaqglitiMC  to  U  rtvmed  «i  Ae 
not  Mffieient  to  aathorixe  a  judgnMotf  not-  grotUMl  that  the  Court,  at  the  bitaiMe  of  the 
vKhitandiiig  the  charge  hi  the  deokratioB  he,  ^artj  agMNt  whom  it  wm  readered,  adaiiw^ 

that  the  iheriir  took  a  deieetiTe  priaon-bosnda  im|m»er  evidenee,  or  erroneootly  eoaipeM 

homl,  and  therespoa  volantaray  permitted  .  the  edicr  farty  to  join  in  ademeirir  toeri- 
the  prisoner  to  eteapei  and  itrae  be  Joined  on         deaoe.    Mmrru&m  ▼.  Br^ck,  SS 

the  plea  of  mat  gtdtijf*  An  exprett  finding  bj  5.  A  porehating  agent  it  a  eoaipetent  fhtaente 
the  Junr,  aeeordiog  to  the  act  of  I79S  eon«  prove  that  Ms  priMtpal  had  iiotia»Qf  n  eo- 
Mmbff  escapes,  is  abaohitcix  necessary,  ifeo*  dunhraace,  notwithstaodiar  each  agtatjias- 
ir.  TMm  and  ffify  501  ed  in  a  deed  oonfeying  the  property  tothe 

prinoipal  free  GttMn  the   ehdm   of  soy  per- 
ESCHEAT.  son    whatsoever)     fur    the   vendor   MbkIT 

may  be  purehasiog  agent  for  the  vendee  br 
1.  A  patent  from  the  Comtnonwealth,  eoataining         his  appointment ;  and  the  vandes,  by  ssssa- 
a  recital  **  that  the  land  vas  eteheated  from  a  tntifig  him  his  agent,  makea  Mas  a  cowpeleat 

certain  I.   M.,  deceased;**   and  granting  the  witness  to  prove  the Detice^  Aiairv.  MBt,SI 

same,  ''by  vhrtoe  of  an  eotry  anade  in  the  of-  0.  In  an  action  on  a  prison-boiiiids  bond,  tbs 
fine  of  the  kite  Lord  Proprietorof  the  AVrfA-  itlaintiff  is  only  required  to  shew  a  deaertire 
em  A>dir,  and  hi  oonsideratioa  of  the  ancient  mna  the  mles :  the  bardea  of  pracf  tlieads- 
earopoaition  of  U  5a.  sterling  paid  bv  the  volves  on  the  defendant  to  shew  that  the pii- 
gfantee  into  the  treasury;**  it  illegal  and  void,  aooer  waa  discharged  1^  doe  eoavse  sf  hv. 
and  not  to  be  received  as  evidence  of  title  on         Mere4Mik*9  Jhlmfx  v.  IhntAt  Tk 

the  geaeral  isanc  ta  sjectaMnt.  AkxoMkr  v.  7.  In  a  suit  m  Chancenr,  the  bill  having  rsisffei 
Greemi^  134         to  the  procaedinyt  m  anoiher  aoit,  *'at  sotf 

S.  Tl«e  Commonwealth,  under  the  cutting  Uwt,  reouuniog  of  record  in  the  same  Gaart;**  sid 
«&not  grant  easheated  lands,  without  a  pre-  the  answer  having  admitted  that  sueh  anit 
lioua  inqnest  of  oAce,  and  then  not  (aa  waste  was  brought^  and  such  a  decree  at  tiaied  ia 
and  nnappropriated  lands)  upon  entries  and  the  bill,  eaiated;  the  CauH  eC  Appsab  will 
imrveya ;  but  upon  sales  bv  the  escbeators,  ib,  award  a  writ  of  eettiworiiaf  a  tmassript  of 
3.  Under  the  Actor  .Mi^  session,  1770,  *«eoncem-  the  record  refenmd  to,  and  receive  it  ated* 
•ng  eacheato  andforCsknresfimn  JlrMMsub-  dence,  ao  far  as  admitted  by  the  aaswtii 
jects,"  landa  held  by  the  fiKstur  of  a  ifrtlMA  Batper  and  W^  j^.  B^^tier  tmd  Wife,  lit 
mercantile  compaay,  on  their  behatf,  by  vir-  8.  An  administralor,  to  whom  a  credit  ttr  a  aua 
tue  of  snoh  a  title  as  was  equitable  only,  ea-  of  money  paid  by  him  to  die  nmrdiaa  of  one 
cheated  to  tibe  Commonwealth ;  aubieet  to  the  of  the  distributees  haa  been  allowed  by  a  fisil 
paynMnt  of  ao  much  of  the  purchascmooey  decree  in  Chancery,  is  a  competent  witaen^ 
remaining  due,  as  did  not  exceed  the  net  in  behalf  of  the  ward,  to  prove  the  pmMat 
nmouat  for  which  the  land  waa  sold  by  the  es-  of  the  money  to  her  guardian;  though  the  lit- 
eheatar,  reduced  to  present  current  money,         ter  was  no  party  to  the  decree,  d. 

pccordmg  to  the  94.  section  of  that  act.  See  0.  Proof  of  the  parol  decbirations  of  a  guaidim 
^VBOHAfB,  Ka  1.     Ony  v;  Murdoch^    460         that  the  did  not  hiteod  to  charge  her  ward  fbr 

board    is  admissible  to  rmd  a  nbaige,  te 
BST ATE.  Ifoard  in  her  life-time,  eihibhed  by  her  repre- 

lentatives  after  her  death,  ift> 

Set  Real  Estatb.  10.  A  patent  appearing  on  iti  foce  to  be  ilegsl  and 

void  is  not  to  be  received  as  evidence  of  title 
EVICTION.  on  the  general  issue  m  ejectment.    JHexander 

V.  Grtennp,  iM 

1.  In  eate  of  eviction,  after  a  converance  nM^e  11.^  Under  peculiar  CHreumstances,  it  waa  hcM  aa- 
'  with  warranty,  the  value  of  the  land  lost,  as  reasonable  rigour  to  exact  vouchers  for  masy 
St  the  time  of  the  eviction,  gives  the  rule  by  items  in  an  execntor*s  account  which  appen^ 
which  the  vendee  b  to  be  remunerated:  but,  ed  probably  just,  though  not  supported  by 
when  the  contract  is  executory,  a  Court  of  ixiMi  FitMrndd,  Ea^r  afUnee^  ^*  «/ais0a^  ISO 
Equity  will  adjust  it,  upon  principles  of  equitr  12.  Hy  virtue  c?  the  94th  seetlou  of  the  Distriet 
according  to  the  circumstances.  Bumphre/t  Court  law  of  179S,  the  copies  therein  allowed 
mAdnir  Vr  M^ClenacIum*8  Mm*r  and  Beirt^         are  good  evidence  in  suits  brought  since  thst 

500         act  took  efiect  Atw^9  Atkttre  v.  Trmk^  ITS 

Idb  Parol  evidence  is  admissible  to  prove  thnt  a/. 

EVIDENCE.  /a.  was  levied,  though  no  retnm  waa  made 

upon  it    ByXiitfe  Ej^ra  v.  fTtfufcnt,        26t 
1.  A  paKy  tendering  a  demurrer  to  evidenee»  if  it  14.  On  a  joint  plea  of  **vmtg%ditif^  In  trespam  m 
be  parol  and  eentradietor]jr,  cannot,  after  ex-         9t  amdi,  a^aintt  two  dcfendantt,  for  break- 
bibiting  the  testimony  on  his  tide,  compel  the  ing  the  plamtiff*a  close  and  beating  hiaclave^ 

other  party  to  join  in  demurrer.  Barriion  v.  the  defendants  ought  not  to  be  permitted  to 
JBr9ckf  23         give  in  evidence,  by  way  of  mitigation  of  da- 

ft. The  Jurr  and  not  the  Court  are  judges  of  the         mages,  a  license  from  the  pfadntiff,  lo  one  cf 
credibinty  of  witnesses,  id,      ^   them,  to  visit  his  negro  quarters,  and  ohas- 

3.  An  award,  made  petidente  lite,  cannot  be  ^^iven         tise  any  of  his  shives  who  mwht  be  found  not* 
in  evidence  npon  the  plea  of  von  attftrnpsti,  ib»         ing  improperHr ;  the  battery  being  conuQitted 
5 
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bjr  ^I^MhdiP  denndiui  i  and  iM^prooT  nfpt&p* 
rag  HmI  thm  thiwett  who  were  beaten  Iim  aeied 
improperljr.     Mmm  mtd  Btineau  f .   ^ 


Sf.  ttegily  or  improper  evideiMe  augbt  nerer  to 
be  eonfided  to  the  Jvry,  however  imimportltfit 
HiMjbetotheaiiiue,  ib. 


ricnraent,  promise  pftjmeBt  of  the  ftril  tmoant 
or  the  bond  to  the  iMigiioe.  Magf^  v.  GiW* 
^dm^r,  535 

What  dremmU^eet  are  endenee  of  feava 
in  a  Court  of  Konity.  See  Fraud,  No.  S,  4. 
ilfarvfy  and  Wife  ▼.  /Mbt,  518.  and  Wldtehnm 
and  mfe  r.  Hmee  and  ethen^  557 


Kt.  A  reeord  of  one  nk  eannec  be  read  as  eri-  fff,  A  vendor  of  huid,  aeeording  to  certain  linea* 
^  .  ,     _  .       .   -.    ...    _.  mniA  be  ptesnmed  interested,  and  therefore 

ineompetent,  as  a  witness,  to  establish  those 
lines;  anieas  it  appear  that  he  did  not  warrant 
the  title.    JUoon  ▼.  Can^U,  600 


17. 


tl; 


10 


in  another,  oaless  both  the  parties,  or 
those  under  whoat  thej  elaini,  were  parties  to 
both-snits;  it  being  a  mle  ^t  a  doenanent 
esAoet  be  used  against  a  party  who  eould  not 
andl  himself  of  it,  in  ease  it  made  in  his  (a- 
fov.    Fayme9  w,  Ceke^  S73 

A  reeord  of  one  salt  eannot  be  read  as  evi- 
denee  !■  another,  on  the  groand  that  the  de-  «    c.^  n»*n     w«v 
imdant  and  one  of  the  pbmtiffs  in  the  tatter  pZil  ^^"»   ^^ 
mk,  were  parties  to  the  firmer,  and  that  the     ^    ' 
•aflie  point  was  in  eontroversj  in  both ;  ano- 
tlMT  plaintiff,   and  the  person  under  whom 
both  the  said  phMtiffs  jointly  cbim,  not  haT« 
ing  been  parties  to  aaoh  fimner  salt    Chap'  1« 
Mont  T.  Ckapmant  308 

In  sneh  ease»  the  eiremnstenee  that  the  **  wri- 
tings and  OTidenees^'  in  the  former  snit  were 
read  at  the  bearing  of  tlM  tetter,  without  any 
weepthm  taken  at  that  time  appearing  on  the 
reeord.  te  no  proof  that  this  was  done  bj  eon-  S. 
nent  of  parties,  and  does  not  preekide  the  ob- 
jeetien  from  being  taken  in  the  Appellate 
'CoDrt  {  thedefisndantin  his  answer  havutt  ob- 
jeeted  to  the  admission  of  the  verdieTand 
•ther  proeeedings  in  the  former  snit,  bat  of- 
fered to  agree  that  tkie  depositions  only  might 
he  read ;  to  whieh  offer  no  assent  app<«red  on 
the  part  of  the  pUintiff,  '  ib*  3. 

An  answer  in  Chaneery  (though,  in  form,  re- 
spMmsrre  to  a  question  pot  in  the  bill)  is  not 


EXAMINATION,  (PRIVY.) 

10.    Harvey   and 

EXECUTION. 


Wife  V. 
511 


\ 


An  ^eeutioQ  against  the  goods  of  a  deeedent  in 
the  hands  of  his  exeeutor  or  administrator, 
with  a  return  of  mdla  Aeno,  is  not  soAeient  to 
croond  an  aetion  on  the  administration  bond* 
Gmrdm^e  Mm^rer.  TheJUeHcee  ef  Frederick^ 

If  a  judgment  be  eonfessad  by  a  prineipal,  by- 
virtue  of  an  agreemeht  (to  which  the  seeurity 
was  not  a  party)  that  a  stay  of  execution 
should  he  allowed  the  principid;  the  secoritr 
(in  case  of  Airther  proeeedings  against  him) 


«he  defendant  is  as  much  bound  to  establish 
such  assertion  by  independent  testimony,  as 
theplstntiffis  to  sustain  his  bill.  Paynetv* 
Cefe$,  373 

jK>.  An  issue  out  of  Chaneery  ought  not  to  be  di- 
rected to  try  a  cissm  altogeUier  unsupported 
by  testimony,  or  a  title  not  allege<l  in  the  bill, 
bpt  suggested  in  the  answer,  without  proot 


ought  to  be  permitted  to  plead  such  matter 
^ittt  darrein  conttnuunce.    Ward  t.  Johneten^ 

45 

Q^^tre^  whether  such  plea,  if  demurred  to, 

would  be  good  in  law   to  bar  the  pteintiff*s 

claim  as  aadnst  the  security }  i^. 

gin  execution  the  body  < 
joint  obl^ors  is  no  satisfiictioo  of  the  debt,  and 
does  not  bar  an  action  against  the  other  obligor. 
\9tv)eW9  Adnert  v.  Towfet,  175 

5.  A  writ  of  Jieri  faciaa  may  be  leried,  without 
touching  or  reraoring  the  property;  prorided 
it  be  in  the  immediate  power  of  ^e  sheriff* 
and  admitted  by  him  to  lisve  been  taken  to 
satisfy  the  debt    BvUitft  Ex'rt  ▼.  Wimtene, 


eiridenee,  where  it  asserts  a  rieht,  affirmatively  4.  The  takin|^  in  execution  the  body  of  one  of  two 
in  dpporition  to  tlie  plaintifrs  demand;  but 


Neitheris  this  rule  to  be  varied  by  the  circum-  6*  The  sherKPs  permitting  the  property  to  re- 
^ L^-.  i^/".-. •_* J  .-1.  ^jjij  Ijj  jIj^  possession  of  a  third  person,  or  of 

the  defendant,  under  a  verbal  engagement 
to  produce  it  on  the  day  of  tale,  does  not  pre- 
vent the  Ji.  fa,  from  having  been  levieu  in 
contemplation  uf  law ;  the  sheriff  being  re- 
sponsible to  the  plaintiff,  in  such  case,  if  the 
property  be  not  produced,  i6. 


stance  that  infenta  are  interested,  id, 

9L  Under  wlmt  otreumstaaees  a  proiett  before  a 

notary  public  by  the  master  of  a  vessel  is  no 

evidenee.    MtaHne  hmtrmnoe    Cempany    rf" 

jihxandria  w,  Strae^  408 

tS.  A  judgment  against  the  exeeutor  is  no  evidence 

apinst  the  heirs  or  derisees  of  the  real  esute.  ^       ^_  ^ , 

MaeetCt  Devieeee  v.  Petet't  jidm^rt*         437  7*  Parol  evidence  is  admissible  to  prove  that  a  ^. 
^.  What  is  sniAeient  evidenee  to  esublisb  a  fnnir        fa.  was  levied,  though  no  return  was  made 

et^oHve  wilt  See  Witts,  No.  &    Maeen  v.         upon  it,  ib, 

rinii 


Jhmmanf 


94.  Parol  evidence,  of  subsequent  deeterations  and 
•eknowledgments  by  the  parties,  is  not  suffi- 
cient to  support  an  agreement,  between  a  pur- 
chaser of  tend  and  a  third  person,  that  such  9' 
third  person  should  be  admitted  as  a  partner 
in  the  purchase     Hendereenyr,  Uudeon^      510 

Si.  The  proof  must  be  clear  and  manifest  to  affect 

an  assignee  b^  an  oouity  of  which  he  had  no 

-  BOtiee;  cspcciallyi  ii  tho  obUgor,  after  the  as* 


456  8.  A  sheriff  may  be  permitted,  by  order  of  Court, 


to  make  a  return  upon  an  execution,  or  to 
amend  it,  according  to  the  truth  of  the  case, 
at  any  time  after  th^^  return  day,  ib, 

Apteintill^  by  directing  the  sheriff  to  pot  off 
the  mle  of  property  taken  in  execution,  to  a 
day  after  the  return  day,  and  to  suffer  it  to 
remain  in  the  possession  of  the  principal  de- 
fendant, or  his  securities,  releases  the  securi- 
ties altogether  from  that  or  any  subsequent 


548  mmx  to  the  pmhopal  mattem* 

iSM6M;  mlvdii«od<m  beiflg  nveii  wkhoat  board,  it  admiiiHife  to  wpel  t  eiiafie»  tm 

>^    I      •  u            ...       .  .  .iw     ^^,            .    ^?  top  omdminlitrfctor  after  her  derth.   A^ 

10.  In  neh  eaK»  the  pU»itia»t  adding  to  the  di-  and  Wife  v.  Rwiterand  Wifi,  iS 
reeUoo  the  words  <«  holding  the  property  tub-  ^  In  a  rait  for  oontnbQtkm  agafauit  lecittti  or  <&- 
jeet  to  Uie  taid  exeottUon,"  eannot  prevent  th^  tnbutees,  the  exeeotor  or  adminu^,  or,  i 
releaaefromoperatmg,                                 ib.  he  be  dead,  the  peraon  who  raooeedcd  Wm  ia 

11.  An  appeal  from,  or  tuperyedea*  to,  an  order  the  executonhip  or  administration,  eiukt to  he 
quashing  an  exeeotion  against  two  defendantiu  mmle  a  party ;  anless  it  appear  that  tlM  aoMst 
weed  not.  If  one  of  them  die,  be  revived  of  snob  exeeatorship  STadmiaistration  las 
•gaiD^  hM  repi^Utive,  but  should  be  pro.  been  regularly  made  up,  and  the  eitite  dcfi. 

-^    •««»«' «>M  to  the  other  only,                     tb.  yerei  ofer   to  tho  leateea  or  dimteMv 

f2.  A  defendant,  against  whom  an  execution  issued,  J 

may  move  to  ouash  it.  tt»oujgh  not  levied  on  7.  An  exeeutor  having  defivered  op  the  eiisk  ge^ 

his  property,  but  on  that  of  a  oo^lefendant  „erally  and  the  n^nagement  tfiefeof  Co  oaeV 

•«   r*^    rr*?!-'**           .    -         J    ..          .  the  reiiduary  legatees,  for  his  benefit  sad  thst 

W.  A  writ  oi fieri  faaat  against  an  administratrix,  of  hU  oo-legatee;  nbe  years  tod  tea  BMatki 

••to  be  levied,  as  to  eertain  dam^  and  oosts,  h,^ng  afterwards  elapsed  before  he  «ai  tsm- 

of  the  goods  and  ehaUeU  of  her  btestate,  and,  aoned  to  render  an  account ;  the  greslor  port 

as  to  other  duma^  and  costs,  of  her  own  of  his  executorship  having  moreover  bees  ds- 

goods  and  ehttteiC  waa  returned  "  executed  ,{„•  the  rcTofaitionary  war ;  and  the  seOleMiest 

on  ceruln  ilaves  the  property  of  the  ad  minis-  taking  place  after  \m  death ;  it  was  hfid  as. 

tratnx,  sjd  a  forthcon^g  bond  taken,''  &c  reasonable  rigour  to  exact  voodiers  for  aiasf 

1  he  bond  being  given  by  the  administratrix,  items  in  hb  aceooat  whicli  appeared  ptcbsMf 

eo  notntme,  bntexprossing  that  the>.  Ja.  waa  j^^t,  though  not  supported  bypwoT  /fa. 

af^inst  the  goods  and  chattels  of  the  said  ad-  \crald,  Ex'r  tfJ^n^.  Jmnei,                1» 

nun^tratnx,  was  decided  to  be  varumt  from  g.  ^i^ere  the  fiulure  to  bring  an  exeoator  to  t 

the/./a-,  and  therefore  quashed.    OUuc%ck'9  tctUement  appears  to  hWe  proceeded  ftoei 

JJdmx^.DiXwMn,        ^  ^     .^   ,^           ^605  neglect  of  the  resWuary  tegnteea,  withootasf 

A.  In  reviewing  a  judgment  by  default  on  a  forth-  ^-^^x  default  on  his  part,  interest  ought  aolio 

^    coming  bond,  the  appellate  Court  will  com-  j^  eharged  on  the  Cdanco  due  fiwTwa  » 

yareit  with  the  execution  on  which  it  was  the  esUte,  except  from  the  date  of  the  deeitej 

****"*»                                                              »*•  neither  in  such  ease,  ought  interest  to  be  il* 

lowed  him  on  poymeou  to  tlie  legatees  Uefiat 

EXECUTORS  AND  ADMINISTRATORS.  the  decree  ;  though  made  ia  bonds  wkioii  cl^ 

ned  interest,  il* 

1.  It  is  necessary,  after  a  judgment  against  an  exe-  9.  Onder  arconulaficet  a  commission  of  7  l>8/r 

Mitor  or  administrator,  as  such,  to  establish  a  cettf .  may  be  alkiwed  an  executor  on  aH  bii  re- 

^evoMtavity  by  means  of  a  second  suit,  before  ceiptsand  disbursements;  the  real  and  fit* 

an  action  can  be  maintained  on  the  administra-  tofio/  estate  havings  in  obcdienee  to  Chedvee- 

tion  bond.     Gordon**  AMr*  v.  Tl»e  Ju»iice»  tions   of  the  will,   bee»  kept  together  sod 

^fFrederichf                 ^                                 1  managed  by  him,                                        i*. 
%  An  answer  filetl  in  the  name  of  one  of  three  10.  An  executor  or  administrator,  hiring  dtva 

executors  (the  decree  being  iu  favoor  of  the  belonging  to  the  esUte  of  hia  testator  or  iota* 

pbiintifT)  is  nqt  to  be  taken  as  their  joint  an-  tHte,  ought  not  to  be.charged  with  ioterotfla 

swer;  notwitlistanding  the  clerk  in  the  trans-  such  hire  from  the  day  it  became  due;  (so 

cript  of  the  record  says  that  they  appeared  by  proof  appearing  that  It  waa  then  ectteelfid,  or 

•ounsel,  and  filed  their  answer^  and  no  steiis  that  interest  from  that  fhiy  was  received  spot 

were  taken  to  compel  a  further  answer  from  it ;)  but  a  reasonable  time  to  coUect  sad  ap* 

Uieni.     C/dnn  v.  ifcafe,                                 ft3  ply  the  money  should  be  aUow^  before  lbs 

&I  A  husband  surviving  his  wife  (or,  in  case  of  his  commencement  of  intereat.    JMuiard  v.  TV** 

d«ath  afterwards^  nis  executor  or  administra-  /iin^oft,  &e.                                                   1^ 

|i>r)  may  maintain  an  artion  on  a  personal  con-  JL  In  such  case,  no  mterest  ought  to  be  dttifed 

fi-aet  ma<1e  with  the  wife  before  the  marriage,  where  the  right  to  the  slavea  was  in  dispoi^ 

or  for  tlieir  joint  benefit  afterwards;  notwith-  and  it  was  doubtful  to  whom  the  money,  vka 

Otanding  he  did  not  take  a<lminbtration  ou  her  collected,  ehouM  be  paid ;  no  proof  appcsris^ 

fstate.    C/dcheiter^o  Ea^x  v.   Fom's  Adivfr^  that  the  executor  or  administrator  Koeifcd 

98  any  interest,  or  made  any*  profit,            ^    i^ 

4,  An  administrator  to  wlxmi  a  credit  for  a  sum  of  12.  A  simple  contract  creditor,  having  obtwed  a 

money  paiil  by  him  to  the  guardian  of  one  of  judgment  by  default  against  an  executor,  fl^ 

the  cnstribiilces  has  been  allowed  by  a  final  not  maintain  a  suit  in  equity,  for  narshsUiiC 

decree  in  Chancery,  is  a  competent  witness,  assests,  against  devisees  of  tlie  landed  property 

(n  behalf  of  the  award,  to  prove  the  payment  until  he  ms  fully  prosecuted  his  daim  ^^* 

of  the  money  to  her  guardian ;  though  the  agsinst  the  executor  and  his  securities.   «w^ 

latter  was  no  party  to  the  decree.    Jfioo^  and  son^s  jyevioeeo  ▼.  Peter^t  Mm'rst              « 

ff'\/e  V.  Boytter  and  Hifi^                           119  IS.  A  judgment  by  default,  against  an  exfceoior, 

fi.  Proof  of  the   parol  decUn-ations  of  a  guardian,  is /nma/f7c>«  admission  of  assets,                 i^- 

that  she  did  not  intend  to  chai'ge  her  ward  foi^  14.  A  judgment  against  the  executor  b  no  cvidtotft 


iiiDtX  TO  THB  PRINCIPAL  MATTERS. 


649 


tf|;ain8t  the  hein  or  derisees  of  the  real  estnte. 
wWicuon't  DerntfCM  v.  Peter" t  AdnCrM^         437 

15.  What  decree  maT  be  made  on  a  bill  of  injuno- 
tion  exhibited  by  the  administrator  of  the 
purchaser  of  a  tract  of  land,  agaihst  the  admi- 
nistrator and  heirs  of  the  vendor,  cteiraing 
compensation  for  a  deficiency,  credits  for  (mt- 
ments,  and  a  conveyance,  tiumjfhrejft  Atmf^ 
Y.  M^ClenachaiCt  ^idttCr  and  Heirs,  493 

16.  See¥.xmGVTioti,^o,  13.  Oiasc9ck*9  Atkn^x 
f,Daw9onf  605 


FAIKFAX,  (LORD.) 

SB^  Northbrn  Keck  or  ViROi vxa. 

FJEBI  FACIAS. 

SeeZxmcvTioV' 

FIRE  COMPANY. 

Sie  Mutual  Assurancb  Socibty. 

FORFEITURE. 


1.  An  authority  given  h^  law  to  any  officer,  where- 
by th€}  estates  or  mterests  of  other  oersons 
may  be  torfeited  or  lost,  must  be  strictly  pur- 
toed  in  every  instance.    Tanceff  ▼.  Hqpkint, 

41<i 

%  «^lNFAirT,  Na9.  sd. 

8.  See  EicHBAT,  Na  3.  PvRCitASB,  No.  1.  Datf  2. 
w.  Murdoch,  460 

FORTHCOMING  BOND. 

I.  A  writ  tdjierifacuu  against  an  adroioistratrix, 
'*  to  be  levied»  as  to  certain  daniages  and  costs, 
ef  the  goods  and  chattels  of  her  intestate,  and, 
as  to  other  damases  and  costs,  of  her  own 

^  goods  and  chattels,^'  was  returned  *<  executed  3. 
on  certain  slaves  the  property  of  the  adminis- 
tratrix, and  a  forthcoming  bond  taken,**  &o. 
The  bond  being  given  by  the  administratrix, 
ee  nomine^  but  expressing  that  the  Jl.  fa,  was 
against  the  goods  and  chattels  of  the  said  adroi- 
nmratrijE,  was  decided  to  lie  variant  from  the 
JU  ftu  and  therefore  quaslied.  Glatcock'w 
\adm'xr.  Dirmerh  605 

3«  In  reviewing  a  jwlgment  by  default  on  a  forth-  4. 
coming  bond.  t*he  appellate  Court  will  compare  ' 
it  with  the  execution  ou  which  it  waa  taken. 


«.  The  statute,  "to  prevent  frauds  and  peijuries,** 
applies  to  an  agreement,  between  a  purchaser 
of  land,  and  k  third  person,  that  such  third 
person  should  be  admitted  as  a  partner  in  the 
purchase ;  tlie  proof  of  such  agreement  being 
only  parol  evidence  of  subsequent  declarationa 
and  acknowledgments  of  the  parties.  Uender- 
9m  v.  Hudtofit  510 

3*  What  are  badges  of  fraud  in  obtaining  a  dee<l. 
Harvey  and^'ifi  v.  Pecks^  518 

4.  Fraud,  it  seenw,  may  be  presumed  in  equity 

from  strong  circumstaiiccs ;  such  as  gross  in** 
adefiuaey  of  consideratitm ;  breach  of  trui»t  an«l 
confidence;  undue  influence  exerted;  (espe- 
cially, over  a  young  and  weak  person  by  n 
near  relation ;)  overaillgence  and  assiduity  ia 
ffunnling  against  objections;  and  the  like. 
nhitehm  and  Wife  v.  Hinee  and  ethers^    557 

5.  See  PURCBASBR,  MO.  flO,  31.  if** 


ib. 


FRAUD. 


1.  A  mortgagee,  without  notice,  shall  be  protected 
against  a  prior  equitable  title ;  if  the  person, 
having  such  title,  either  encouraged  him  to  6. 
take  the  mortgage,  or,  knowing  tit  his  inten- 
tion to  take  it,  stood  byi  and  made  do  objec- 
tk^i.     Griffin  T.  Pricfi.  4414 


Green  ▼.  Price^ 

Vol.,  I. 


objec- 
4414 
4N 


GRANT. 

See  Patbwt  tor  Lahd. 

GUARDIAN  AND  WARD. 

An  administrator,  to  whom  a  credit,  for  a  sum 
of  money  paid  by  him  to  the  euardian  of  ona 
of  the  distributees,  has  been  allowed  by  a  Anal 
decree  in  Chancery,  is  a  com^tent  witness, 
in  behalf  of  the  ward,  to  prove  the  payment  of 
the  money  to  her  guardian ;  though  the  latter 
was  no  party  to  the  decree.  Moo^  and  Wifif 
V.  Roytter  and  B  ife,  1 19 

Pn>of  of  the  {larol  declarations  of  a  guardian 
that  she  did  not  intend  to  charge  her  ward  for 
board  is  admissible  to  repel  a  charge,  for  board 
in  her  life-time,  exhibited  b^  her  representa- 
tives after  her  death.  But,  in  snch  case,  she 
ought  not  to  be  charged  with  interest  oa  a 
sum  of  money  received  for  the  ward,  unles« 
such  interest  would  exeeed  the  amount  of  a 
reasonable  compensation  for  board,  »6, 

A  guardian  may  be  allowed  for  moneys  paid 
and  advanced,  for  the  clothes,  sehooUog  and 
other  necessary  expenses  of  the  ward,  out  of 
the  principal  of  such  ward's  estate  ;  if  it  ap- 
pear thatr  from  extraordinary  circnmttanves, 
such  disbursemenU  were  unavoidable  without 
culpable  neglect  on  tlie  part  of  such  guardian  ; 
otherwise,  such  allowance  ought  to  be  made 
out  of  the  profits  only,  sA. 

Money  received,  by  a  gttafdian  for  a  ward,  du- 
ring the  paper  money  times,  oueht  to  be 
remiced  1^  the  scale  of  depceciation ;  to  be 
applied  as  on  the  last  day  of  the  year  in  which 
it  was  received,  >*. 

A  reasonable  tkne  ought  to  be  allowod  a  guar- 
dian to  put  the  money  of  a  ward  out  at  in- 
terest: and,  in  this  case«  six  months  were  con- 
sidered as  such  reasonable  time,  s6. 

If  money  was  received,  b;^  a  guardian  forawatrd, 
within  six  months  previous  to  the  1st  of /onK- 
art/,  1777,  (when  the  scale  of  deprecintioa 
•ommenocd J  •;  should  be  rfdue^d  aMording 


&BQ 


INDEX  TO  THE  raiKCIPAL  MATTERa 


to  the  Male,  m  at  the  etfd  of  she  motttln  from 
the  time  when  reeeived.  Hooper  and  Hlfi  r, 
fioyMter  and  fFife,  1 19 

U 

HEIHS. 


i,  ^A  judgment  a|ainst  the  executor  is  no  ei^denee 
afpiinsithe  heiH  or  devUeet  of  tlie  real  es- 
tate. Mason's  Devisees  v.  Peter*s  Ada^rs^  iST 

^  What  decree  may  be  made  on  a  bill  of  injane- 
Uon  exhibited  by  the  adminiftrator  of  the  pur- 
chaser  of  a  tract  of  land,  againit  the  admmis- 
trator  and  heirt  of  the  Teiidor,  claiming  eom* 
pentatioB  for  a  defioienegr,  credits  for  pay- 
ments and  a  conveyance.  IittmAhrei/*s  •^dWrr 
T.  Jlf  Cknachares  Mm'r  and  ikirSf  493 

HIKE. 

1.  See  Slaves,  No.  1,  9. 

2.  SeelMTER^%Tf  No.  la 

HUSBAND  AND  WIFE. 

I.  If  A.  promise  B.  that  if  he  and  A.*s  dangbter 
^oarry,  ''he  will  endeatoar  to  do  her  equai 
justice  with  the  rest  of  his  dai^ters  as  &8t  as 
il  is  in  his  power  with  conveTuencef^  and  the 
marriage  be  afterwards  had  with  his  cimsent ; 
tlie  promise  is  sufficiently  certain  and  obliga- 
tory.    Chi  Chester*  8  Ex*x  v.  Vasai's  AdnCr,  98 

^  In  such  case,  A.  has  noV  his  Ufe-Hme  to  per- 
form it  in ;  but^  in  a  reasonable  time  after  the 
marriage,  (taking  into  consideration  his  pro- 
perty and  other  ciixumstances,)  is  bound  to 
make  an  advancement  to  B.  and  wife,  equal 
to  the  lar^st  made  to  his  other  daughters,  ib. 

^  A  promise  m  the  sbovc-mcntioaed  terms  enures 
to  the  joint  benefit  of  the  husband  and  wile; 
and  is  not  to  be  satisfied  by  a  conveyance  of 
kindt  to  the  vdfe.  The  husband  (to  whom 
the  promise  was  made}iuishb  election  to  con- 
sider it  a  fersofial  contract ;  and,  if  he  jMir- 
vive  the  wife,  may  sue  in  his  own  right  to  re- 
cover damages  for  a  breach,  ib, 

4.  A  husband,  surviving  his  wife,  (or.  In  case  of  his 
death  afterwards,  bis  executof  or  administra- 
tor,) may  maintain  an  action  on  a  personal 
contract  made  with  the  wife  before  the  mar- 
riage, or  for  their  joint  benefit  afterwards ;  not^ 
withstanding  he  did  not  take  administratiop 
pn  herestate^  .  to. 

J.  The  aid  of  »  Court  of  Equity  ought  not  to  he 
aiSbnled  to  set  up  a  marriage-promise^  when 
the  effect  would  be  to  disinherit  ^against  the 
intention  of  the  parties)  Uie  only  issue  of  the 
marriage.    Pavnes  v.  Coles^  373 

^.  A'«f  REH»r,  No.  8.  ^  ib. 

/.  A  deed  from  a  husband  and  wife,  withotither  pri- 
vy examination  and  relinquishment,  is  utterly 
void  as  to  her,  and  furnbhes  no  consideration 
I  to  support  a  subseqocat  conveyaucu    Harvey 

ftisd  Wife  yr.  Pecks,  518 


I 

IDIOT. 

1.  Under  what  circumstances,   a  deed,  oMsitiet 

from  a  man  of  weak  understanding,  (Ukoit|^ 

.  not  an  idiot  or  htnatic,)  may  be  set  aside  m 

equity.     Whitehem  atid  ¥r%fi  t.  Hinet  oad 

ot}\erst  '  5S7 

&  S^  EQUITY,  No.  41»  4SL  ti 

IMBECILITY  OF  UNDERSTANDING. 

See  iDtOT,  4 

INADEQUACY  OF  CONSII^RATION. 

&e  Consider ATiON*  Ik 

INCREASE, 
i.  See  IvFAHT,  Na  4. 

INCUMBRANCE. 

1.  Notice  of  a  Uen  or  eneumbraaee  on  property 
binds  the  purchaser,  if  reeeived  by  him  at  ssy 
tbne  before  the  exeention  of  the  eonvcyaaee. 
BUxir'w.  OwleSf  98 

2.  A  pnrehaser  with  notiee  of  an  annual  eneom^ 
brance,  having  prevented  the  lawful  daimsat 
from  enjoying  the  benefit  thereof  Is  persoasl- 
ly  Kable,  m  equity,  to  the  fuH  value,  ib- 

3.  In  such  case^the  purchaser,  or  the  property,  rosy 
be  made  liable,  in  the  first  instance,  st  the 
election  of  the  plaintiff,  ib. 

4.  In  a  suit  in  equity  by  the  claimant  of  an  enenm- 
brance  against  a  vendee  havin?  notice,  a  penoa 
who  joined  the  vendor  in  the  deed,  for  the 
purpose  pf  relinquishing  a  eollateral  dsim, 
need  not  be  a  party,  ib. 

5.  A  purchasing  i^nt  Is  a  competent  witness  to 

grove  that  his  principal  had  notiee  of  an  eo- 
ambrance,  notwithstanding  such  s^ntjoned 
In  a  <leed  conveying  the  property  to  the  pm- 
^  cipal  free  from  tlie  chdm  of  any  person  whst- 
soever;  for  the  vendor  himself  may  be  pur- 
chasing agent  for  the  vendee  by  his  appmnt- 
meat;  and  the  vendee,  by  constitntln^  nun  hb 
agent,  makes  him  a  competent  witness  to 
prove  the  notice,  ib. 

ISF\ST. 

1.  It  b  now  settled,  that  the  mother  of  an  infsnt 
who  died  intestate,  between  tl>e  first  of  Oao- 
ber,  1793,  fwhen  the  suspended  acts  of  1792 
took  eficct,)  and  the  %2d  of  Janttary,  I80S| 
(when  the  act,  <* concerning  the  tHscriboUun 
of  onbequeathed  personal  estate,**  was  psis- 
ed,)  or  aify  of  her  issue,  by  a  person  other 
than  the  uther,  was  not  entitled  to  an^  pstt 
of  such  infanOs  personal  estate  derived  irome- 
diatety  from  the  finther.  DilUard  v.  TomUn^ 
soiip  lie.  1S3 

2i  But  the  \fm  was  otherwise  relative  to  the  pn>- 
Iierty  of  an  infant  who  died  intestate,  between 
the  1st  (^  Janxtary,  17S7j  (when  the  acts  <^ 
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17l5tookei;iet»aiidtiielftor  Ocfier,t79S; 
the  diitribiition  during  that  interval^  being  re- 
Kolated  by  the  aets  of  17S5,  e.  61.  and  e.  60. 
THUiardy.'r^mUtuan,  ^c.  183 

S.  Neither  vaa  the  mother,  or  her  iatae,  as 
above  mitelioned,  ezeluded,  where  the  pro- 
pertj  vaa  derived,  not  immediately,  bat  br 
intervening  toee^siion,  from  the  fatbler,       io* 

.4.  The  profits  of  the  estate  of  an  infant  dying  in- 
testate, (including  the  inerease  of  slaves,  ]|  ae- 
eniing  to  soeh  in^nt  in  his  or  her  life^time, 
but  not  applied  to  his  or  her  use,  or  otherwise 
lawfully  dupGwed  of,  ought  to  go  to  the  person, 
or  persons,  inheriting  sueh  estate  generally, 

5.  Where  an  infiint,  having  title  to  a  real  estate  of 

inheritance  derived  hy  purchase  or  descent 
immediately  from  the  iather|  dies  without  is- 
sue, and  witli  no  brother  or  sister,  or  descend- 
ant of  eitlier ;  the  father  being  dead,  but  the 
mother  living;  the  right  of  inheritance  is  not  1. 
in  abeyance,  but  goes  in  parcenary  to  the  hro- 
thers  and  sisters  of  the  father,  or  their  lineal 
descendanUt  and,  vice  t«r«a,  such  estate  be- 
ing derived  immediately  from  Uie  mother;  8* 
and  she  being  dead,  but  the  father  living ;  it 
goes  in  parcenair  to  her  brothers  and  sisters, 
or  their  lineal  descendants.  Templeman  v. 
Steptoe^  SdO 

6.  The  law  was  the  same,  as  to  personal  estate,  be- 

tween the  1st  of  Octwber^  1793^  and  the  ihid 
of  January^  1808,  ib. 

7.  See  Issue  oct  op  CBANCBBYr  No.  1. 
Pm/nee  v.  Cotet^  373 

8.  <S^  EQUITY,  No.  83.  ih, 
^.  The  tend  of  an  infant  beings  by  mistake,  listed 

by  the  Commissioner  of  revenue  as  the  pro- 
perty of  another  person,  and  sold  as  inch  for 
taxes,  in  Decemher^  1786 ;  being  bought  by  f. 
the  depu^  slieriflT  who  sold  it;  conveyed  to 
him  by  the  high  sheriff  in  Febntanf^  1795; 
and  afterwards  sold  again  by  the  deputy  she- 
riff; the  right  of  the  infant  was  established 
against  the  Ust  purchaser;  (who  bought  with 
fall  notice  of  all  the  circumstancea;)  notwith- 
standing the  suit  was  not  brought  until  six 
years  titer  the  plaintiff  attained  his  foil  age. 
rancey  v.  Hopkinu,  419 

INHERITANCE.  i, 

S. 
1.  See  Infant*  No.  4.    DUUard  t.  TomiSrnssn, 

i^e.  183 

^.  See  INTANT*  No.  5,  6.    Templeman  t.  St^ 

toe,  339 


nistrator  of  the  porehaaer  of  a  fraat  of  land, 
against  the  administrator  and  heirs  of 
the  vendor,  (in  whom  the  legal  title  re- 
mains,) claiming  compensation  for  a  deficien- 
cv,  erediu  for  payments  and  a  conveyance: 
the  Court,  oh  allowing  the  compensation  and 
the  credits,  may  decree  that  the  defendants 
shall  convey  their  title  to  certain  trustees  to  be 
by  them  conveyed  to  the  heirs  of  the  purcha- 
ser, (though  not  parties  to  the  suit,)  if  the 
balance  of  the  purchase-money  be  iwid  on  or 
before  a  certain  day ;  and,  if  not,  with  power 
to  sell  as  much  of  the  land  As  may  be  sufficient 
to  pay  such  balance,  and  to  convey  the  resi- 
due, if  any,  to  the  said  heirs,  numpfiretfe 
wfdsiV  V.  M*Cknaehan*9  Jidm*r  and  Metre^ 

493 

INQUEST  OF  OFFICE. 

The  Commonwealth,  under  the  existing  laws, 
cannot  grant  escheated  lands,  without  a  pre- 
vious inquest  of  office.  Alexander  v.  Cfree' 
nup,  134 

Qiueref  were  the  sev«td  acts  of  assembly,  re- 
speethig  the  mode  or  acquiring  titles  to  waste 
and  unappropriated  lands  in  the  JWlAerfi 
Mck,  equivaleat  to  an  inquest  of  office,  and 
sufficient  to  authorize  grants  of  the  said  llmds 
by  the  commonwealth  ?    Btmter  t.  Fairfax** 

811 


hy  the  c 
Jbevi^ee. 


INJtNCTIOtJ. 


On  a  bill  of  injunction  to  a  judgment  at  hiw,  if 
it  appear,  on  the  final  hearing,  that  the  judg- 
ment ought  not  to  be  enjoined^  and  that  the 
plaintiff  ui  equity  has  had  cre<lit  for  a  sum  to 
which  he  is  not  entitled ;  the  CouK  should  not  1. 
only  dissolve  the  injunction  and  dismiss  the 
bill,  but  should  moreover  decree  that  the 
pUintiff  pay  that  sum  to  the  defendant  Todd 
V.  Borwyer^  447 

On  a  blU  of  iojuoetion  exhibited  hy  the  admi- 


INQOISmON. 

See  Mills. 

INSOLVENCY. 

The  creditor  of  an  insolvent  prisoner,  who  has 
the  liberty  of  the  rulei^  is  bound  to  give  secu- 
rity for  the  prison  lees:  but  the  therm  cannot 
legally  discharge  him,  unless  he  be  actually  in- 
scMvent,  and,  being  so,  the  plaintiff,  having  no^ 
tice  thereof  refuse  to  pay  nb  fees,  or  to  ^ve 
bond  for  the  payment  thereoC  Mereikth^e 
Mm'xw,  JhnxUf  76 

INSURANCE. 

AeMARlNB^NSURANCB,  Na  1,^  3. 

See  Mutual  Assviiajioe  SociBTy,  No. 
1,8. 

INTENTION. 

Sm  Wills,  No. 4,  5.    Wyatt  v.  SadlerU  Bein, 

537 

&e  Wills,  No.  6,  7.   Johnton  and  othere  r. 

Johnam^M  mdew  tmd  Beirof  549 

INTEREST. 

Where  it  appears  that  a  guardian  boarded  lier 
ward  in  her  own  house,  and  intended  to  make 
no  charge  for  it,  she  ought  not  to  be  charged 
with  interest  on  a  sum  of  money  received  t'of 
the  ward,  unless  such  interest  would  ex- 
ceed the  amount  of  a  reasonable  eoropensation. 
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•ng^prtled  lo  the  aortrer,  vUboiit  prooC  Kei' 
ther  it  tliia  rtil«  to  \tc  varied  by  the  eimin- 
Mttnee  that  tnfiuts  are  intereitBd.   Ptum  r. 

Cofc«,  37$ 

I8SUB  OF  BfARRIAGE. 


for  Y>oard.     Ih^per  and  Hye  r.  Ho^gter  and 
WY/i,  119 

S«  A  reasonable  time  og|^t  to  be  alloved  a  guar- 
diaa  lo  ppt  the  money  of  a  ward  out  at  inte- 
rest }  aail,  in  this  caw,  six  months  were  eon- 
tillered  at  tucli  reaaunable  time,  ib. 

5.  Where  the  lailnre  to  bring  an  executor  to  a  tet- 

tlcHMMit  appears  to  have  proceeded  from  neglect  I.  The  aid  of  a  Court  of  Equity  oogbt  »ot  to  be 
of  the  reMduary  legatees,  without  any  wilful  aSbrded  to  set  up  a  marriage  pftMohe,  wkea 
defxulton  hit  pari,  interest  ought  not  U  be  the  elVeet  would  be  to  ditinherit  (tgiHist  tlie 

ohai^ed  on  the  balance  due  from  him  to  the  intention  of  tlie  parties)  the  only  Mtae  of  Hie 
ettate,  except  from  tiie  date  of  the  decree:  marriage,    /'oawetv.  CofeSf  ^^ 

neither,  in  tiich  case,  ought  interett  to  be  al-  2.  Ske  RBLiBr,  Nfo.  S.  i^ 

lowed  him  on  payments  to  the  legatees  before 
the  decree }  thoii|;li  made  in  bondi  which  car- 
ried interest.    Fitzgerald^  Ex*v  of  Jones,  ▼.  J 
Joitet^                                                              150 

4.  See  Boiiv,  No.  13.  wiitoeWo  AdttCrt  ▼. 
'Joxffles,  175 

5.  A^ee  Penalty,  Na  2.  lA. 
6-  Interest  on  cosu  could  not  properly  be  allowed,  1.  A  judgment  at  roles  lo  the  clerk's  office  sfs 

under  the  act  of  1803, «  Hj-v.  CWr,  p.  3U.  c  29.  County  Court  ought  to  be  entered  ss  of  ikc 
s.  5.  So  decided  in  M*Ji0a  v.  Brovm,  in  note  Itxt  day  of  the  succeeding  qoarteriy  term ;  bat, 
top.  170.         "       ^    ..  ^  ifitbe^ntered  asatrolesonly,  It  itmerdy  • 

executor   or  adrnmuto^,   biVing    dares  clerical  mis|»rition,  and  therefore  smcndible. 


JEOFAILS. 


7.  An 


lielonging  to  the  estate  <»f  his  testator  or  intet-         Digress  Ex^r  r.  Jhrni^t  K^r^  S* 

tate,  ou^t  not  to  be  char^  with  interett  on  «.  In  suoTi  ease,  if  the  judgment  be  deeIar«io|». 


SMch  hire  froi9  the  day  it  beoame  due ;  {no 
proeC  appearing  that  it  was  then  collected,  c»r 
tlmt  interest  from  that  day  was  reeei\ed  apopi 
it;)  bnt  a  reasonable  droe  to  collect  and  ap- 
ply the  moneys  should  be  allowed  before  the 
fMMiiroencemeitt  of  ioteresL  IfiUiatd  v.  Tont'  s. 
Unson,  &c.  183  4. 


on  as  of  a  quarterly  terra,  and  tlie  tntni* 
cript  produce<l  be  of  a  judgment  st  raid, 
(which  ought  to  have  been  entered  ai  of  smli 
(juai'terly  term,)  the  rarianee  is  immsterial, 

ib. 

See  Declaration,  No.  4. 

See  Ejectment,  No.  4. 


«.  In  tucli  cate,  no  interett  ought  to  be  charged  5.  What  defecU  in  a  declaration  for  corensnt  hro- 


where  the  right  to  the  tiavet  was  in  dispute. 
Mid  it  was  doubtful  to  whom  the  money,  when 
collected,  should  be  puid,  no  proof  appearing 


ken  are  not  cured  by  the  act  of  jeofails, 
lilt's  ^dn^x  V.  H7tttlock"9  Ex'n, 


W 


JUmiMENT. 


that  the  executor  or  administrator  reeei?< 
any  interest,  or  made  any  profit,  ib, 

a  Prior  to  the  1st  of  •^%,  1804^  (when  the  act, 

'*  ooneeming  the  proceedings  in  the  Courts  of  1.  A  judgment  against  an  executor  or  admiDistn- 


Cliancery,  and  for  other  purposes,*'  took  eflbct; 
see  'i  Jiev,  Code,  p*  30.)  the  Omrts  of  Chance- 
ry, on  debts  not  bearing  interest  in  terms^ 
cotdd  not  gi-ant  intei-est  subsequent  to  the  date 
of  the  decree,  .  ib, 

10«  Interest  on  the  hire  of  slaves  disallowed  as  in 
JJiUiard  v.  Tomliiitofu,  ante,  p.  183.     H^hite^  8< 
horn,  V.  Uuw8  and  tftfe,  557 

INTERLOCUTORY  DECREE. 

! .  See  D ECU  BE,  No.  2.  Jlooper  and  W\fe  r.  i?o^t. 
*  ter  and  H^ife, 

INTESTATES'  ESTATES. 

:.  See  Infant,  ^o.  I,  3,  3^  4.  Ddliard  r.  Tam- 
Umon,  &c.  183 

K  See  Inta:it,  Na  5,6.  TempUman  ▼.  Step- 
toe,  339 

ISSUE  OUT  OF  CHANCERY. 


An  issue  out  of  Chanoery  ought  not  to  be  direet- 
etl  to  iij  a  claim  alU'getner  unsupporte<l  by  5. 
1  c$umet>y,  or  a  title  not  alleged  IH  the  bid,'  but 


tor  as  such,  with  an  exeeotion,  and  rettm  of 
nulla  bona,  are  not  sufncteot  to  antborisc  tn 
action  on  the  administration  bond ;  bat  a  df- 
vaoUtvit  must  first  be  established  by  a  tecosd 
suit.  Gordon'e  AduCro  v.  The  Jtutket  tf 
Frederick,  -  I 

A  judgment  ought -not  td  be  reversed  on  the 
gt  ound  that  the  Court*  at  the  instance  of  die 
party  against  whdm  it  was  rendered,  admitted 
improper  evidence,  or  erroneously  eompdled 
the  ouicr  party  to  join  in  a  demurrer  to  efi- 
.^.  dence.     Hfwrieon  v,  Jirockf  ** 

119  3*  Where  two  defendants  have  appeared  and  plesd. 
ed,  an  entry  in  the  record  •*  that  tlic  tosrties 
eame.  He.  and  the  defendant  Z#.  acknowledged 
the  phuntitf*s  action,  and  therefore  jodgneat 
against  the  said  defendants,**  must  be  aoder- 
stood  as  a  judgment  against  both  «n  the  con- 
fession of  one,  and  therefore  erroaeou^  ffan 
▼.  JohnBton,  *5 

In  rctersing  the  judgment  ibr  that  errm*,  the 
Court  oof^t  to  direct  the  proper  judgment  to 
be  en  lercd  andnst  the  defendant  w  bo  eonfetsed, 
an  well  as  farther  proceedings  against  the 
other,  »*• 

In  such  case,  the  plaintiffhaving,  aftanthe  jodf - 
meot^  tnored  for  permission  to  proceed  agsieft 
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ibe  teenrltj;  and  it  i|ipetriii^  b^  a  bin  of  ex- 
oepdons  on  tbit  moticn,  that  the  judgment  bad 
been  confeaaed  hj  vfartue  of  an  agtvement  (to 
trhicb  the  secunty  waa  not  a  pafty^  that  a 
stay  of  exeeotlbn  ahonld  be  allowed  the  prin- 
cipal;  the  Coort,  in  reversing;  the  jadgraent, 
oa^t  to  have  given  the  seeuritT  leave  to  plead 
puu  darrein  conttntutticet  all  the  proceedings 
naving  been  brous^ht  up  by  a  writ  of  tuperte' 
deat.    JVurd  w.  fohruton^  45 

C^  Several  judgments  and  orders,  relating  to  eaeh 
other,  may  be  brought  up  by  one  writ  of  «f|. 
pertedetut  provided  the  whole  be  sufficiently 
described,  as  intended  to  be  eonipreheiided 
therein,  ib. 

7*  Qiugref  whether  a  security  is  exonerated  at  Uw, 
or  in  equitjr,  by  the  plaintifPs  aeeepting  a  con- 
fession of  judgment  from  tlie  principal,  and 
granting  him  «  stay  of  execution  by  an  agree- 
ment to  which  the  security  was  not  a  par^  ? 

ib. 

8.  AJodgraentat  roles  in  the  clerk's  office  ot*a 
,     '  County  Court  ought  to  be  entered  as  of  the 

lAst  day  of  the  succeeding  quarteriy  teftn ;  but, 
if  it  be  entered  as  at  rules  only,  it  is  merelv  a 
clerical  misprision,  and  therefore  ameadable. 
2)ima*8  Ex*r  v.  Dtmn*9  Ex^r,  56 

9.  In  such  case,  if  the  judgment  be  declared  upon 

as  of  a  quarteriy  term,  and  the  transcript  pro- 
duced be  of  a  judgment  at  rules,  (which  ought 
to  bnve  been  entered  as  of  such  quarteriy 
term,)  the  variance  is  immaterial,  io. 

10.  5^  Bond,  No.  Id. 
IL  Id  an  action  of  debt  on  a  bond,  the  judgment 

is  always  entered  for  the  penalty,  to  be  dis- 
charged by  the  principal  and  interest;  and,  if 
that  exceed  the  penal^,  the  defendant  has  bis 
election,  and  may  satisfy  it  by  paying  the  pe- 
nalty. MwefVtMm'rsY.TtwieSt  175 
18.  A  pica  in  abatement  oucht  not  to  be  received 
to  set  aside  an  oflice  judgment;  unless  it  be  of 
matter  which  arose  pttk  darrein  cmtinuance. 
Mradleyy.  WelcJh  284 

13.  See  Assets,  No.  1.  JJatsn't  Deviseee  v. 
Peter'a  JitMrt,  437 

14.  A  judgment  bv  default,  against  an  executor,  Ts 
prima  facie  atfmission  of  assets,  ib, 

15.  A  judgment  a^inst  the  executor  is  no  evidence 
against  the  heirs  or  devisees  of  the  real  estate, 

ib. 

16.  Genbral  RtTLE  of  the  Court  of  Appeals, 
relative  to  correction  of  errors  in  judgments 
and  decrees.    Day  v.  Murdoch^  460.  m  note, 

17.  If,  in  a  suit  upon  a  prison-bounds  bond,  a  Court 
of  competent  jurisdiction,  adjudge  the  bond 
void;  theplaiiitifi'may  sue  the  sheriff  without 
appealing  from  the  judgment,  though  erro- 
neous.   Hooe  v.  Tebbi  ami  IVife^  501 

18.  In  such  case  |he  sheriff,  though  not  a  party  to 
the  suit  on  the  bond,  is  bound  by  the  judg« 
ment,  nnless  he  can  prove  it  waa  obtained  by 
coUMsion*  rf. 

10.  See  Escape.  No.  t.  ik. 

'20.  The  Court  of  Appeals  haa  juriadietion  to  revise 
any  judgment  on  a  bond,  provided  the  penalty 
amoimt  to  tb^  sum  timited  by  tow.  Jrewdl  v. 
f^ood,  555 

01*  If  a  Coart  gives  right  jodgment  fivawroog 


reaaon,  it  ought,  nevertheleti^  to  bo '  affirmed. 
JWve// V.  Pf^ed;  .';55 

S8.  In  reviewing  a  judgment  by  default  on  a  fbrth- 
comittg  bond,  the  appellate  Court  wM  com- 
pare It  with  the  execution  on  which  it  was 
taken.     OUucock^M  Adnim  v.  jDovsofi,       605 

JURISDICTION.* 

1.  In  eases  where  it  is  proper  and  nesessary  io  go 
roto  equity  for  a  discovery,  the  Court  (having 
possession  of  the  subject)  willproeeed  to  decide 
the  cause,  without  turning  me  parties  round 
to  a  Court  of  Law,  notwithslanding  (if  such 
discovery  had  not  been  necessary)  relief  might 
originally  have  been  at  Law.  CHchUter^e 
Ej^x  v.  Va99'9  Adner^  98 

8.  Neither  consent,  nor  long  acqideseenee  of  paiv 
ties  can  give  the  Court  of  Appeals  jurisdiction. 
darker,  Comi,  160 

3.  In  cases  in  which  the  regular  remedy  is  by 
caveat,  a  Court  of  Equity  may  entertam  juris- 
diction, under  circumstances  which  render  its 
interposition  just  and  proper;  bat  such  circum- 
stances roust  be  made  to  appear  to  the  satis- 
fiiction  of  the  Court.  JDepew  v*  Htrmard  and 
Wife,  '  '295 

4.  In  what  case  a  C(^rt  of  Equity,  having  jurisdic 
tion  KS  to  part  of  a  subject  in  controversy,  will 
entertain  it  for  the  whole.  See  Dower,  No.. 
1,  2.  note  to  p.  554. 

5.  The  Court  of  Appeals  has  jurisdiction  to  revise 
any  judgment  on  a  bond,  provided  the  penalty 
amount  to  the  sum  limited  by  lav. '  Mwell  v. 

'  If'ood^  556 

JURY. 

1.  The  Jttrtf  and  .  not  the  Court,  are  judges  of 
thp  credibility  of  witnesses.  Uarruon  v. 
Brock,  '  ^         92 

2.  lUegal,  or  improper  evidence  ought  never  to  be 
confided  to  the  Juryf  however  unimportant  it 
may  be  to  tho  cause.  Brown  tmd  Moiioedii 
V.  Maif,  S88 


LANDLORD  AND  TENANT. 

1.  A  landlord  is  not  entitled  to  the  summary  reme* 
dy  by  motion,^ on  a  three  months'  replevin- 
bond;  unless  it  appear  that  such  bond  was 
taken  by  a  sheriff,  or  other  officer  legally 
authorized  to  make  distres^  and  to  sell  the 
distraint  effects.  Stmt  At  v,  Ambler,  596 

3.  A  landlord,  in  person,  or  by  a  private  agent, 
may  levy  a  diatrcss;  but  cannot  sell  the  dis- 
trained effects,  which,  in  such  case,  are  only 
to  be  4*eld  as  a  pledge,  to  compel  the  tenant  to 
pay  the  rent,  jft.. 

LANDS. 

I.  A  bond  being  given  to  make  a  title  to  a  parties* 
Ur  tract  of  land,  **  to  contain  it  certain  nomberl 
ot*  acres,"  but  not  binding  the  obligors  to  con* 
vey  any  other  speciQo  lands  to  make  good  # 
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dtAtAtmtf;  Uie  only  reittedj  for  ttteh  deficies- 
cy  b  A  proportioQal  eompennitioii  hi  mooey, 
•Mordin^  to  ike  prtee  agreed  on  fnr  the  whole 
tmet,  wMh  lawful  interett  from  the  time  the 
tame  waa  payable.     CMmuv.  Healt,  63 

%  Where  a  phuntiir  looa  in  ehaneery  for  a  eonvey- 
anoe  of  a  apeeifie  traet  of  huid»  and  also  for  a 
coQveyanee  of  other  lends  to  make  op  a  defi- 
eieney  of  qoantity;  (relating?  to  which  defi- 
•ieney  he  praya  a  diseovery ;)  hut,  according; 
to  the  eoQtraety  appears  eMilM  tooompensa- 
tion  In  BMNiey,  and  not  in  lands;  the  Courts 
after  deereetag  the  first  mentMmed  eoovey- 
an«e,  (the  defteieney,  and  the  sam  to  be  allow- 
ed for  it  being  ascertained,)  will  go  on  to  de- 
cree the  compensation,  withovt  taming  orer 
the  party  to  a  Court  of  Law,  i6, 

9L  A  patent  from  the  commonwealth,  containing  a 
recital  **  that  the  knd  waa  escheated  from  a 
certain  /.  M  deceased  t"  and  granting  the 
same,  **  by  virtue  of  an  entty  made  in  the  f^ 
ftce  of  the  late  lord  proprietor  of  the  Northern 
Neck;  and  in  consideration  of  the  ancient 
•omposition  of  l^  St,  sterlin^^  paid  by  the 
grantee  into  the  treasury  ;**  is  dlegal  and  void, 
and  ndt  to  he  received  as  evidence  of  title  on 
the  general  issue  in  ejectment  ,^exander  v. 
GreeHHp^  134 

4  The  commonwealth,  onder  the  ezislmg  Uws, 
cannot  grant  escheated  lands,  without  a  pre- 
vious inquest  of  office,  and  then  not  (as  waste 
and  uoapproprsated  lands)  upon  entries  and 
surveys ;  but  upon  sales  by  the  etcheators,  id. 

$.  A  patent  mi^  be  declared  void,  lor  defects  ap- 
parent on  Its  fiace;  without  the  neeetsily  of 
resorting  to  a  9cirefaeiu9  to  repeal  it,  ib, 

(.  Qtutre,  wncther,  and  from  what  Court,  a  actre 
Jaciatio  repeal  apatent  can  issue  in  Virginia? 

ib* 

7.  It  is  not  necessary  for  a  patentee  of  waste  and 
unappropriated  land  to  make  a  personal  entry 
thereon,  to  enable  htm  to  maintain  ejectment; 
for  the  patent  iptofatto  confers  seisin.  Cla^  v. 
indie,  162 

S.  Such  seisin  ma^  be  transferred  and  oonUnued  by 
deed  of  bargam  and  sale,  or  by  devise:  bat  a 
person,  whose  seisin  is  interrupted  by  the 
actual  entry  and  adverse  possession  of  another, 
cannot,  while  out  of  possession,  convey  by 
bargain  and  si^  such  a  title  as  will  enable  the 
bargainee  to  recover  in  ejectment,  ib. 

0.  The  plaiatiff  In  ejectment  macf  recover  less  land 
than  the  <|uantity  suted  m  his  declaration. 
But,  if  the  jury  find  o  special  verdict,  shewing 
the  plaintin  entitled  to  a  curtain  number  « 
acres,  part  of  the  tract  sued  for ;  and  do  not 
apecify  the  boundaries  of  such  part  with  so 
much  precision  as  that  possession  thereof  may 
with  eertaifity  be  delivered ;  a  venire  de  novo 
ought  to  be  awarded,  ib. 

to.  By  the  act  of  compromise,  passed  the  tOth  of 
Jbecember,  1 796,  the  title  of  DentUf  Fairfax,  and 
of  those  who  daint  under  him,  to  such  of  the 
lands  in  the  Mrtfiern  JVech  as  were  waste  and 
unappropriated  at  the  time  of  the  d^tU 
of  ijovd  Fairfax  was  clearly  extinguished. 
Hunter  v.  Fairfax^  Devieee^  318 

tt.  f^tuere,  were  iUk  seveitd  acts  of  assembly, 
cespectin);  the  mode  of  acquiriog  titles  to  waste 


and  imapj^roprialad  laiidi  in  Uie  AVifena 
Mfck,  e<piivaleot  to  an  inquest  of  ofBoe,  awl 
aufficient  to  mithorise  grants  of  the  said  landa 
by^  the  eommoawealth,  independenUy  of  the 
aaid  act  of  compromise  I  Bmiker  v.  Fmrfaxi^9 
Demeee^  %l% 

15.  Qtuere,  whether,  bjr  virtue  of  the  trenhr  of 
1783,  persons  bom  ra  Great  Britaim,  and  re- 
siding there  on  the  4th  of  Jmbf^  1776,  eoidd, 
without  ever  thereafter  becoming  citiseus  oT 
Viirgima,  or  of  any  one  of  the  United  Snugm 
of  America,  tsAce  and  hold  hmda  in  Virgigdat  fagr 
descent,  or  devise,  accraing  between  that  dagr 
and  the  date  of  the  said  treatv  I  ib. 

13.  See  Attorney  in  pact.  No.  1,2,3.  Betto  r. 

CraAr,  «3S 

14.  iSSrd>JvRU»iCTiov,  No.  3.  2>epevT.£b»ar«f 
and  Wife^  893 

tS.  A  legal  title  to  land  ought  not  to  be  dcstnrbed 
in  fiivoor  of  a  l»any  not  having  a  snperior 
right  in  equity  to  the  identical  land  in  quea- 
tion,  iiu 

16.  Quaere,  whether  an  entry  for  a  certain  number 
<^  acres  **  on  tlie  waters  of  Glade  Creek,  join. 
Ing  the  lindft  of  J.  ^.'tland,  and  the  locator^a 
own  land  <Mi  IV^*$  run,"  be  sufficiently  cer- 
tain? aft;. 

17.  The  rule,  that  a  purchaser  is  bound  by  notiee 
at  any  time  befbre  he  receives  a  conveyance 
does  not  apply  to  b  Hen  claimed  under  a  writ- 
ten contract  so  vague  and  indefinite  as  not  to 
designate  with  any  certain^  the  particulnr 
laud  in  question.    Lewis  v.  Juadisone,        30$ 

tS.  See  Parties,  No.  5.  Lewie  v.  Aiadisonet  iB. 

19-  Though  land  be  sold  in  Eross,  for  so  much,  be 
it  more  or  lesst  yet,  if  it  be  evident  that  botb 
parties  were  mistaken  in  a  miiterial  point,  an 
to  the  lines  by  which  the  vendor  held,  and 
there  was  no  express  agreement  on  Uie  part 
of  the  put^abaser  to  take  the  risk  upon  hlmad^ 
a  Court  of  Equ^  will  eive  relief  for  a  defi* 
cienev.    HuU  v.  Cunmn^fkam'i  Ea^r,         330 

dO.  But  if  the  purchaser  do  not  (by  eviction  or 
otherwise)  lose  the  land  he  expected  to  get ; 
bat  make  an  entry  for  it  aa  vacant,  and  ob- 
tain a  patent;  Ute  proper  measure  of  re- 
lief is  only  the  amount  of  his  -expenditures 
in  procuring  the  patent,  with  a  reaaonable  al> 
lowanoe  for  trouble  therein,  and  actual  eosu 
of  suit,  ib, 

21.  A  purchaser  who  buys  a  tract  of  hu»d  as  contain- 
ing so  many  acres,  more  or  less,  and  agrees  to 
take  upon  himself  the  risk,  as  to  Im^  or 
quantity,  (appearing  also  better  acquainted 
with  the  kmt  than  the  vendor,  against  whom 
there  is  no  proof  of  fraud,)  is  not  entitled  to 
any  relief  in  equity,  for  a  loss  relating  to  the 
risk  undertaken,  it.  336 

90,  See  note  to  the  some  case,  p.  338 

23.  Jitaumpeit,  for  the  use  and  occupation  of  land 
by  permassk>n  of  the  ptaintiflT  lies  on  an  ink- 
plied  as  well  as  express  promise.  Sutton  r. 
J^fandcviSe,  407 

24.  If  lands  be  listed  by  the  commissioner  of  the 
revenue  to  a  wrong  person,  sold  by  the  dieriff 
as  the  property  of  such  person,  and  convey- 
ed by  deed  to  the  purchaser:  it  seems  that  the 
ptoper  resort  of  the  rightful  owner  for  relief 
Mr  to  a  Court  of  Eqiiity,  by  which  the  deed  may 
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be  eaneened,  and  a  rtlesM^  or  reeonv^aMe  aecordbg  to  the  cannmitoii^ea.  Satm  case, 
of  the  Uml  decreed.    Yancey  v,  BQpkitu^   ***  «.   Jl*-  .      ^*.  ^        .  ^     ?^ 

jS5  The  land  of  an  infant  being,  by  miitake,  liated  35.  In  ease  of  a  deficienoy,  tbe  Yalue  at  the  time 
by  the  eommisMoner  of  revenue  a»  the  pto-  of  the  eontrael  gives  the  rale {,  of  which  the 
perty  of  another  person,  and  soW,  as  such,  for  purchase-money  U  ihe  standard,  where  it  doea 
uxes,  m  December,  1786;  being  bought  by  not  appear  that  the  actual  vahiewaa  differ- 
the  deputy  sheriff,  who  aold  It ;  conveyed  to         ent,  ib, 

him  by  the  high  sheriff  in  February,  1795;  36.  The  sUtute  of  frauds  applies  to  an  agreement, 
and  afterwards  sold  again  by  the  deputy  she-  between  a  purchaser  of  land  and  a  third  per- 
riff;  the  right  of  the  infant  was  esUblished  ton,  that  soeh  persom  shoold  be  adBiitted  as  a 
against  the  last  purchaser;  (who  bought  with  partner  in  the  purchase;  the  proof  of  such 
fuU  notice  of  all  the  circumstances ;)  notwith-  agreement  being  only  parol  evideooe  of  sub- 
standing  the  suit  was  not  brought  until  six  aequent  decbraiions  and  acknowledgments  by 
▼ears  Aer  the  phOntiff  attained  his  full  age,         the  parties.    Mendersen  v.  Hudton,  510 

year,  m  t^m^  -».^,  ^^   ^^  WiLLS,  No.  5.     ffyatt  T.  Sadlef^a  BHrs, 

^,  See  AK^rn^IXo.  I.  MaeorCeDeviseeew.Peier^e  ^,      .     .  ,     .     .       ..  ,'* 

AMrs,  437  38.  A  fee-aimple  estate  la  lands  might  pa«  hy  a 

5a  A  judgment  agahist  the  executor  is  no  e?i-  ^M  (even  before  the  act  of  1785,   c.   dk) 

dence  against  the  heirs  or   devisees  of   the  without  words  of  perpetuity,  or  m  words 

real  estate,    ,  ib,  eouivalent;  provided  It  appeared,   from  thd 

38   A  decree  against  devisees  holding  by  several     '  ^hole  will  taken  together,  that  such  was  the 

and  distinct  devises  ought  not  to  be  joint,  but  Intention  of  the  testator,  Joknten  ami  eihere  v. 

prorata,  ib.  Johneo^sWidormand  Uehrt,  549 

m.  Qu^rre,  whether,    and    under   what  circum-  39.  Where  an  illiterate    tesUtor  oats  the  same 

sUnces,  a  Court  U" Equity  can  decree  a  sale  of  words  in  disposing  orchis  real,  as  hi  disposing 

hind  descended  or  devised,  to  satisfy  a  bond  or  of  his  personal  property,   and  in  the  same 

simple  contract  creditor?  tA.  cUuse  of  the  will,  it  Is  fair  to  infer  that  he  in« 

^.  See  PuRCHAsx,  No.  1.  Day  v.  Murdoch,  460  tended  to  give  them  the  same  efiect  as  to  both 

3L  See  Covenant,  No.  4.  AmMn  Adm^x  v.  kinds  of  property,  Ifr. 

Whithc1(*9  Ex're,  487  40.  See  DdwBR,  Na  1,  2.  nrte  le  p.         554,  555 

38.  ^  by  a  sealed  instrument,  a  vendor  dceUre  41.  See  Mutual  Assuramgb  Socibty,  No.  I, 

that  he  has  sold  to  the  vendee  all  his  right  to  '^  Greenhaw  v.  Barten,  590 

certain  land  warrants,  for  which  the  survey-  42.  See  Landlord  and  Tbmavt,  No.  1,  2. 

or*s  receipt  has  been  taken;  that,  if  patenU  Smithev,  AnUUer,  596 

have  issued  in  his  name,  he  will  transfer  the  43.  A  vendor  of  hmd  aeoordiag  to  certain  lines 

same  by  deed;  and,  if  not,  desires  that  they  must  be  presumed  miereated,  and  therefore 

may  issue  to  the  vendee;  agreeing  to  pay,  or  incompetent  as -a  witness,  to  establish  those 

deduct  from  the  purchase-money,  all  expenses  Hnes ;  unless  it  appear  that  be  did  not  warrant 

which  have  accrued;  he  is  bound  to  make  a  the  title.    JhleonM.  Campbell,  600 

deduction  for  a  deficiency  resulting  from  a 

{»revioos  contract,  bv  his  agent,  to  allow  the  LAW* 

oeator  one  third  ot  the  land ;  though  such 

contract  was  not  known  to  him  at  the  time  of  L  The  practice  of  law  is  not  an  oflSce  or  pteee^ 
his  bargain  with  the  vendee,  to  whom  it  was         under  the  commonwealth.    Lei^'e  cote,  468 

equally     unknown.    Humfhre/e    Adair    v.  2.  iSetf  Attorkbt  AT  LJLw,  No.  2.  ib, 

Jn}  ClenacluuiU  AdnCr  ana  Metre,  493 

83.  On  a  bill  of  ii^onctkm  exhibited  by  the  admi-  LEGATEES. 

nistrator  of  the  purchaser  of  a  tract  of  land, 

against  the  administrator  and  heirs   of  the  t.  In  a  suit  for  contribution  against  le|;atees  or  dis* 
vendor,  (in   whom  the  legal   title  remains,)         tribatees,  the  executor  or  administrator  when  • 
claiming  compensation  for  a  deficiency,  credits         to  he  a  party ;  and  when  not.    Hooper  and 
for  payments,  and  a  conveyance,  the  Court,  on  fVife  v.  koyster  and  f^ife,  119 

allowing  the  compensation  and  the  credits,  2.  See  Exbcutors  and  AoUzvitTRATORs, 
mar  decree  that  the  defendantt  shall  convey         No.  7. 

their  title  to  certain  trustees,  to  be  by  them  3.  Where  the  faUure  to  bring  an  executor  to  a  set* 
conveyed  to  the  heirs  of  the  purchaser,  (thouffh  tiement  appears  to  have  proceeded  from  neg- 
lAOt  parties  to  the  suit,)  if  the  balance  of  the  lect  of  the  residuary  le^tees,  withoiit  any 
purchase-money  be  paid  on  or  before  a  certain  wilful  default  on  hn  part,  interest  ought  not  to 
day;  and,  if  not,  with  power  to  sell  as  much  of  be  charged  on  the  balance  due  from  him  to 
the  land  as  may  be  sufficient  to  ^ay  such  the  estate,  except  from  the  date  of  the  de- 
balanee,  and  to  convey  the  residnc,  if  any,  to  eree:  neither,  in  such  case,  ought  interest  to 
the  said  heirs,                                                ib,         be  allowed  him  on  payments  to  the  legateea 

^34.  Incase  of  eviction  after  a  conveyance  made  before  the  decree;  thoo&h  made  in  bonds 
with  warrant,  the  value  of  the  lost  land,  as  at  which  carried  interest,  iitzgerdldt  SxW  of 
the  time  of  the  eviction,  gives  the  rule  by         Jones^  v.  Jonet,  150 

which  the  vendee  is  to  be  remunerated ;  but,  4.  A  wealthy  testator  having  bequeathed  pecunia- 
when  the  eontract  b  executory,  a  Court  of  ry  lopscies  to  three  of  his  daughters,  to  .he 
Equity  win  adjust  it,  upon  principlcf  of  eqiitry         paid  them,  *'if  the  money  conld  be  raised'b^ 
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his  e%UU  by  the  time  that  dther  of  them  l(f 

ahouliJ  marrj,  or  eome  of  age  j"  (without  lay- 
ing any  thing  about  then*  maintenance  or  edu- 
cation Q  it  wai  held  that  thttr  were  enUtled         MAINTKNANCE  AND  EDUCATIOJT.  ' 
(notwithtunding  tbelr  legaeiesjto  maintenance 

and  edueation  out  of  the  estate;  atleast  while  1.  See  Guardian  and  Ward,  So.  S.    ii*^' 
the  legacies  were  not  sufficienUy  producUrc.  per  and  IVife  v.  Roytter  ami  Wife^  1 19 

Fts^craid,  Et^rofJMta,  v.  Jonet,  150  3.  See  Leoaters,  Nb.  4.    fiiz^eraU,  Ex'r  •f 

JoncB^  V.  Jo)ie9t  ^^O 

LIEN. 

MARINE  tNSURANi:^. 

S.  Notiee  of  a  Uen  or  encumbrance  on  property  - 

binds  the  purchaser  if  received  by  liim  any  time  !•  A  marine  insurance,  "at  and  from  JVoi^b£b  to 
before  the  execution  of  the  conveyance.  Blair  Cttrracoa,  with  liberty  of  going  to  any  otlser 

V.  (htflet,  SS         island  in  the  Ifetl  huUet,  or  any  one  port  pa 

J8.  A  purchaser  with  notiee  of  an  annual  eneom-         the  ^nmith  Aiairu  and  ^t  and  from  the 


brance,  having  prevented  the  lawful  claimant  ^M^k  to  Rickmwulr  must  be  understood  as  ra 

from  enjoying  the  benefit  thereof,  is  personal-  insurance  *<at  and  from  ^mfoOc  to  CWTUcao, 

ly  liable,  in  equity,  to  the  full  value.         ib.  >n  the  first  place,  with  liberty  of  going  firon 

&  In  such  eaae,  the  purchaser,  or  the  property^  Curracea  to  any  other  IsUind,'*  Ice.    Marime 

may  be  made  liable,  in  the  first  instance,  at  Ifuurance  Con^njf  of  •Hexandria  v.  Strata 

the  eleetion  of  the  plaintiff,                          ib,  40t 

4«  In  a  suit  in  equity,  by  the  claimant  of  an  en-  ^  I^  therefore,  the  vesael  put  into  the  island  oC 

eombranee,  against  a  vendee  having  nptice,  k  S*-  Thohuu,  and  thenee  i'etara  to  ^trfmOr, 

person  who  joined  thb'^  vendor  in  the  deed,  for  withopt  ever  eoing  to  Curracoa^  it  b  a  ueiia 

the  purpoae  of  relinquishing  a  ooUatbral  claim,  ^n  ■I'on^  wt  voyage;    and  there  being  no 

need  not  be  a  party,                                      ib.  proof  that  such  demtioh  wai  oceaskmed  hj 

5.  A  porchasinr  agent  ts  a  competent  witness  to  stresa  of  weather,  or  other  unavoidable  aeei- 

prove  that  hb  principal  had  notice  of  an  en-  dent,  tlie  person  insured  b  entitled  to  no  re- 

eumbranee,  notwithstanding  such  agent  join-  turn  of  premium;  such  being  the  terms  of  the 

ed  in  a  deed  eonveying  the  property  to  the  policy,                                                           ift. 
principal  free  from  the  claim  of  any  person  9*  A  protest  before  a  notary  poblie,  by  the  matter 

whatsoever,                                                  ib,  of  the  vessel,  after  his  rettim  to  Fu^vrm,  is 

6.  The  rule,  that  a  purchaser  is  bound  by  notice  no  etidence  in  such  ease:  and,  qustre^  would 

at  any  time  before  he  receives  a  conveyance,  sueh  a  protest,  inade  at  St.  Th&ma$*9f  have 

does  not  apply  to  a  lien  claimed  under  a  writ-  been  any  evidenee;  the  person  who  made  it 

ten  eontract  so  vague  and  inde^oite  as  not  to  being  alive,  and  no  impediment  to  preyest  bta 

designate  with  any  certainty  the  partiouhu:  land  deposition  from  being  regularly  taken !         *^ 
iq  question.    LewU  r.  MadUons^                303 


LIMITATION  OP  TIME. 


MARSHALLING  ASSETS. 
See  Assets* 


1.  A  defendant  in  ejectment  Is  protected  by  CO 

years'  possession  before  the  action  brought;  HffATiniAnp 

but  the  5  years  and  174  days,  excluded  br  the  MAIIRIAGE. 

act  of  Assembly,  are  not  to  be  counted  m  his 

favour.    Clay  v.  Ranwme^  454  1*  If  A.  prombe  B.  that,  if  he  and  A-^  daughter 

d.  If,  therefore,  upon  a  special  verdict  in  eject-         mari^-^  *<  he  will  endeavour  to  do  her  eaaiSjQS- 
ment,  it  be  unceruiu  whether  the  defendant,  tice  with  the  rest  of  hb  daughters,  as  fast  sa  it 

or  those  under  wnom  he  claims,  had  SO  years'  b  in  bis  power  with  eonvenience ;  and  .the 

possession,  exclusive  of  tlie  said  5  years  and  marriage  be  afterwards  had  with  hb  eonsent^ 

174  days,  a  venire  de  novo  ought  to  be  award-         the  promise  is  sufficiently  certain  and  obKiDk. 
ed,  ib.         tory.      Chichetter's  JSar'x  r.  Vmo*9  Ada^r^ 

98 
LOCATION.  ^»  In  >^<^^  c<^»  ^'  has  not  his  lifetime  to  petfona 

it  in ;  but,  in  a  reasonable  time  after  Uie  mar- 
f.  In  what  case  a  vendor  b  bound  to  make  com-         ^^^  [^*"".8^  '**"*  oonsidcraiion  his  property 
pensation  to   the  vendee  for  a  deficiency  re.  »nd  othei-  cu-curostaiujes,)  ui  bound  to  make 

suiting  from  a  previous  contract  to  allow  the  ?"  advancement,  to  M.  and  wife,  equal  to  the 

locator  one  Uiinl  of  the  land.      Hrtmbhrey'n  »    ^  >a«^8t  made  to  his  other  daugliters,  s*- 

Admr  V.  M'Clenac/Mn*s  AdnCr  and  uJro,  ^  A  promise  in  the  above^enUoned  terms  enujw 

493  ^  ^^  J^'<^^  benefit  of  the  husband  and  wife^ 

*^^         and  is  not  to  be  satisfied  by  a  eonverance  of 

lands  to  the  wife.    The  husband  ^to  whom  the 

LUNATIC.  promise  was  n^ide)  has  hb  eleetion  to  oonsider 

It  a  personal  contract;  and,  if  he  survives  the 
„    ,  wife,  may  jiue  in  his  own  right  to  reoort r  dsL> 

See\jiXOT.  mages  for  a  breach,  ib. 
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4<  A  hasbifi^,  tarviring  bb  ifife,  (or^  in  ease  of 
'his  f{t*ftHi  ftfterwardft,  Ms  exeeotor  or  adininis- 
tnitor»)  DU17  mainUun  an  ao%ion  on  a  personal 
contract  made  with  the  wife  before  the  mar- 
rtagie,  or  for  their  joint  benefit  afterwards; 
Ikniwithstanding  he  did  not  take  administra- 
tion on  her  etute.  t'/dchetter**  Kx"^  ▼. 
Viu9'9  Adner^  0  98  S. 

5.  The  aid  of  a  Court  of  Eqaitf  ooght  not  to  be  4. 

afforded  to  set  np  a  marria^  promise^  when  5. 
'  the  effect  would  be  to  disinherit  (agiainst  the 
intentioo  of  the  parties)  the  only  issue  of  the 
marriage.    Ptmet  v.  Vole9t  S7$ 

6.  See  DfiSDy   No.  10.     Harvey  and  ffifs  ▼.  1. 

Peckt,  51« 

MAXIMS. 

t«  It  is  a  rule  of  eridenoe  that  a  document  eannot 
be  used  ap;ainst  a  party  who  could  not  avail 
himself  of  it,  in  case  it  made  in  his  fiivour. 
See  EviDKircSy  No.  16.    Ptumee  v.   Celee, 

373  t. 
3.  An  authoritj  given  bV  law  to  any  officer,  where- 
by the  estates  or  interests  of  other  persons  ^ 
may  be  forfeited  or  lost,  miut  be  strictly  pur- 
sued in  every  instance.    Yanfey  t.  JUopking^ 

419 
MILLS. 

1. 
1«  What  degree  of  uncertainty  and  inaccnntey  of 
language  b  sufficient  to  set  aside  the  finding  xif 
a  Jury  in  a  mill  case.    Eppea  ▼.  Cralle,       25S 
S.  On  a  petition  for  leave  to  add  to  the  heig^ht  of  a 
mill-dam,  the  only  proper  subject  of  inquiiy 
It,  what  damages  will  be  occasioned  by  the  pro- 
posed addition.    U  is  error,  therefore^   to  di- 
.  rect'  the  Jury  to  assess  such  other  damages, 
accruing  from  the  dam  already  erected,   as 
were  not  oontemplatod  by  the  original  Jury,  S. 

3.  But  an  error  in  this  respect  should  be  regarded 

as  surplusage,  (the  petition  for  tlie  writ  of  a<f 
guod  damnum  having  prayed  onW  for  such  in- 
quiry as  the  law  authoriaes,)  pfthe  Jury  as* 
sessed  such  erroneous  damages  separately,  and 
the  (|ourt  did  not  direct  the  same  to  be  paid, 
but  only  the  damajges  properly  assessed,      ib, 

4.  On  an  appeal  in  a  mill  case,  the  party  prevailing 

ought  to  be  allowed,  In  the  bill  of  costs,  the 
mileage  and  attendance  of  his  witnesses  sum- 
monra    to  the  Court  of  Brror ;  though  the 
Court  determined  on  viewing  the  recoro  only,  I* 
and  therefore  did  not  examine  the  witnesses, 

id, 

5.  The  finding  of  a  Joi7»  in  a  mill  ease,  that  **  pro- 

bably the  health  of  certain  families  who  live 
near  the  pond  will  be  annoyed  by  the  stagna* 
tion  of  the  water,"  is  coutftusivc' against  the 
petitioner.    MojfOY,  Turner^  405 

MISTAKE.  & 

1.  Under  what  circumstances  an  attorney  in  fiiot 
18  ndtrespondble  for  a  mUtake  in  having^  a  sur- 
vey made  of  lands  not  belonging  to  his  em- 
ployer.    Bette  V.  CraOep  238 

%  Tlioogh  land  be  sold  in  grots,  for  lo  mtiab»  be  it 

Vofc.  I.  40 


morevor  less ;  yet,  if  it  be  evident  that  botl^ 
paitfes  were  mistaken  in  a  material  point,  as 
to  the  lines  by  which  the  vendor  held,  and 
there  was  no  express  agreement  on  the  part  of 
the  purchaser  to  take  the  risk  unon  himself, 
a  Court  of  Bquitv  will  ghre  relief  for  a  defi- 
ciency. HuU  V.  Cunninghaaf*  Ex'r,  330 
fee  Purchase,  No.  10,11,  1«.  ' 
See  Ui^uiT  Y,  No.  24.    Yancey  v.  BapkinM^  419 
See  Infant,  No.  9.  if>' 

MORTGAGE. 

A  mortgagee  without  notice  shall  be  protected 
against  a  prior  eqnitable  title ;  if  the  person, 
having  such  title,  either  encouraged  him  to 
take  the  mortgage,  or,  knowing  his  intention 
to  take  it,  stood  by,  and  made  no  objection. 
&r6enr.  Price,  .  440 

MOnriON  IN  A  SUMMARY  WAY. 

iSSse  Mutual  Assurangb  Sooibty,  Na  1. 

Greenho-w  v.  Barton,  590 

See   Landlord   ans    TsuAirf,   No.   I. 

Smithe  v.  Ambler,  596 

MUTUAL  ASSURANCE  SOCIETY. 

y 

QuiCre,  whether  the  purchaser  of  property,  for 
which  a  declaration  in  the  Mutual  Assurance 
Society  against  fire  on  buildings,  has  been  made 
by  the  veud'ir,  be  liable  for  Uie  premium ;  no 
policy  of  insurance  having  been  issued,  and  no 
notice  of  such  declaration  given,  until  after 
payment  of  the  purchase-money  ?  And,  if  he 
be  liable,  is  the  proper  remedy  against  him  |>y 
motion  in  a  summary  way,  or  by  action  at  com- 
mon law  \    Greenfmo  v.  Barten,  590 

Qtutre,  also ;  is  the  property  declared  for  lia- 
ble. In  the  possession  of  the  purehaser,  who 
bought  and  paid  for  it,  without  notice  of  such 
declaration  ?  ib* 


N 


NORTHERN  NECK  OP  VIRGINIA. 

A  patent  from  the  Commonwealth,  containing 
a  recital  '*  that  the  land  was  escheated  from  a 
ceruin  I.  1^.,  deceased;"  and  granting  the 
same,  **  by  virtue  of  an  entry  made  In  the  of- 
fice ot  the  late  Lord  Proprietor  of  the  Mrth- 
em  ^eck,  and  in  eonsideration  of  the  ancient 
composition  of  1/.  5«.  sterling  paid  by  the 
grantee  into  the  treasury ;"  is  illegal  and  void. 
Akxamkry.  Greenup,  134 

By  die  act  of  compromise,  passed  the  10th  of 
JMcember,  1796,  the  title  of  Demuf  Fairfax, 
and  of  those  who  claim  under  him,  to  such  of 
the  lands,  In  the  Northern  JVecib  of  Virginia^ 
as  were  waste  and  unappropriated  at  the  time 
of  the  death  of  Lord  Fairjax,  was  c|eai*ly  ex- 
tinguished.   Mumer%,JI'mr/u9^MXkvieee^%i% 


$S8 
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1-  fhutre,  were  the  eevenl  gets  of  Astemblf,  re- 
•peeting  the  mode  of  gequiring  tttlet  to  watte 
and  unappropristed  lands  iu  the  ^9rthern 
^tch,  equivalent  to  an  inquest  of  of1>oe,  and 
■uflleient  to  authorixe  grauts  of  the  said  lands 
by  the  CoramonWeaUth,  independently  of  the 
•aid  aet  of  eompromise ?  Hunter  r.  Fairfaxes 
JDevi^cCy  Sl9 

NOTICE 


the  fraudolent  vendor.  Bat  qtuere,  in 
the  estate  of  the  fraudulent  vendor  \^  not  suffi- 
cient ta  make  good  the  lots.  WhUeharu  r. 
Utneat  557 

Id.  In  sueh  ease,  the  eireamstanee  tliat  the  person 
defrauded  was  of  weak  undei-standing,  but  not 
an  idiot  or  IwuUic,  is  not  sufficient  to  affect 
the  rieht  fif  the  bona  fide  purehaser,  i6« 

li.  &e  Mutual  Assueancb  5ociett,  No. 
l»S.     Greenhoww.  Barten^  590 


L  Of  a  Uen  or  enenmbranee  on  property  binds  the 
parehaser,  if  received  by  him  at  any  time  be.  l. 
fore  the  exeeution  of  the  oonve>'anoe.    BUdr 
V.  Owlet,  38 

8.  A  purchaser,  with  notioe  of  an  annual  eneum- 
branoe  having  prevented  the  lawful  claimant 
from  enjoying  tke  benefit  thereof^  is  personally 
liable,  in  equity,  to  the  full  value,  »d. 

d.  In  sueh  case,  the  purehaser,  or  the  property, 
may  be  made  liable,  in  the  first  instance,  at 
the  eleetioB  of  the  plaintiff,  ib, 

i»  In  a  suit  in  equity  by  the  claimant  of  an  encam« 
brance  a^nst  a  vendee  having  notice,  a  per« 
son  who  joined  the  vendor  in  the  deed,  for  the 
purpose  of  relinquishing  a  collateral  olaiin^ 
need  not  be  a  party,  ib. 

5.  A  purchasing  agent  is  a  competent  witdess  to 

prove  that  his  principal  had  notioe  of  an  en* 
oumbrance;  notwithstanding  >*uch  agent  joined  I. 
in  a  deed  conveying  the  property  to  the  prin- 
cipal free  from  the  claim  ot  any  person  what- 
soever i  for  the  vendor  himself  ma^  be  pur- 
chasing agent  for  the  vendee  by  his  apooint- 
ment;  and  the  vendee,  by  constituting  hiro  his 
agent,  makes  him  a  competent  witness  to  prove 
the  notice,  ib, 

6.  Under  what  circumstances  a  deposition  taken 

at  a  time  and  place  not  mentioned  in  the  no* 
tice  may  be  read  as  evidence.     !^e  Obposi-  !• 
T I  o  N  s,  No»  3.    Mavahall  v.  Frisbie,         247 

7.  Quare,  whether  commissiimers    appointed    to 

take  depositions^  can,  bv  their  own  mere 
authority,  adjourn  the  taking  thereof  to  any 
other  convenient  time  and  place,  in  the  event  I* 
that  the  business  caimot  readily  be  finished  on 
the  day,  and  at  tlie  place,  to  which  the  notice 
applies  i  no  intended  adjournment,  from  day 
to  day  Until  the  business  be  finbhed,  being  ex- 
pressed in  such  notice  ?  ib. 

8.  The  rule,  that  a  purcliaser  is  bound  by  notice  at 

any  time  before  he  receives  a  conveyance, 
does  not  apply  to  a  lien  claimed  under  a  writ-  ^* 
ten  contract  so  vague  and  indefinite  as  not  to 
/designate  with  any  certaintv  the  particular 
land  in  question.  Levdt  \.  Maditana,  3()3 
P.  See  Infant,  No.  9.    Yancey  v.  /fopkint,    419 

10.  iSee  MoRTGAGK,    No.  I.    Gt^eeti  v.   Pricey  _ 

449  *• 

11.  An  assignee  of  a  bond,  without  notice,  ought 
not  to  be  aflfeeted  by  an  equity,  unless  the  pi^oof 
ofv  such  equity  be  clear  and  manifest.  Mayo 
V.  GVe^'t  jidrn'r,  533 

12.  i/ «eems,  that  a  bona  fide  purchaser,  without 
notice  of  fraud  j  having-received  a  deed  from 
two  persons,  (one  of  whom  fraudulentl>  indu- 
ced the  other  to  join  therein, )  is  not  respon-  1. 
sible  in  equity ;  bat  tb«  lost  ought  to  tall  on 


JWLLA  BOJ^A. 

A  return  of  nuHa  bona^  upon  aa  ezecatioB 
against  an  executor  or  administrator,  as  aucb, 
does  not  sufficiently  establish  a  devastavit.  A 
second  suit  is  necessary  betbre  an  actioo  oan 
be  maintained  on  the  administration  bond. 
Gordon* 9  Adnfro  r.  The  Jutti€e9  of  Frederick^ 

1 

NUNCUPATIVE  WILL.    See  Wilia 


OATHS. 

Ad  attorney  at  law  is  not  boand,  as  a  reqioiBte 
to  his  admission  to  the  bar  of  any  Court,  to 
Uke  the  oath  prescribed  by  the  3d  seetioa  of 
the  act  to  suppress  duelling.  Lei^'e  caee^  46^ 

OfiUGATION.    AeBoHD. 

OFFICE. 

The  practice  of  law  is  not  an  office,  or  plaee^ 
under  the  CommonwecUth,    Leigh^t  caoe,   46$ 

OFFICER. 

What  officer  may  sell  distrained  efficets.  See 
Smitlio  V.  JtmbieTf  596 

OFFICE  JUDGMENT,    See  Judgment. 

1 
OJ^US  PROBAJ^DL 

In  an  actioo  on  a  prison-bounds  bond,  the 
plaintiff  is  only  required  to  shew  a  departure 
fi-ora  the  rules :  the  burden  of  proof  then  de- 
volves on  the  defendant  to  shew  that  the  prs« 
aoner  was  discharged  by  due  course  of  Uw. 
Meredith*  9  MnCx  ^.  Dtcval^  7% 

If  a  vendor  of  laiid  according  to  certain  lines,  be 
offered  as  a  witness  to  establish  those^  lines,  i| 
is  incumbent  on  the  party  intrwiucing  him, 
to  prove  that  he  is  not  interested.  Moen  r. 
Campbell^  60O 

OYER, 

\n  debt  on  )>ond,  if  the  defendant  crave  mct, 
and  then  plead  **coiiditioD8  performed,*^  he 


INDEX  TO  THE  PRINCIPAL  MATTEIQ^  ^j^ 

cannot  take  adnntage  of  a  ▼nrinnoe  between  5.  In  a  suit  in  Chancery  to  rcoorer  a  tract  of  land 
ttie  declaration  and  bond.  Mereditf^s  Atbn'x  against  a  vendee,  on  the  aproand  thst  the  Ten* 
>.  JJuvaly  76  dor  had  previously  agreed  tf»  convey  the  same 

land  in  a  certain  event,^  to  the  plaintifT,  ii  aeemf^ 

that  the  vendor,  or  his  legal  representatives, 

P  ouglit  to  be  parties.    Jjeicii  v.  Maditona,  303 

6.  See  Evidence,  No.   l6<    Paynea  v.    Colte^ 

PAPER  MONEY.  ^    ^^  Evidence,   No    17,  IS.    ChapmanB  v. 

a.  Money  received,  by  a  guardian   for  a   ward,  .    _  ^^J^J^^  „    .  ,  .  ..w,        .    ,,_  J?5 

during  the  paper  money  times,  ought  to  be  re-  »•  «»  »  Court  of  Equity,  a  plaintiff  may  he  decreed 
ducecfby  the Jialeof  deprecation;  to  beanpV.ed  ^  ««^"^  •  '^««*»e.  «"<»  .^  ^^r^"'^^?  ^k\« 

aa  on  the  last  day  of  the  year  in  which  k  was  Pf «"?  ("»d««-  whom  he  claims)  to  join  hiin 

received.    Hoojl  and  he  r-  i^^  -^         t'^:^r''Zor^''ifaS^lV'^''  *  ^^ 

S.  If  money  was  received,  by  a  guardian  for  a  ward, 

wiihin    six  months  previous    to   the    Ist  of  PARTNERSHIP. 

January t  1777 ^  (when  the  scale  of  depreciation 

commenced,)  it  should  be  reduced  according  i.  The  statute  to  prevent  frauds  an^  perjuries  ap« 

to  the  scale,  as  at  the  end  of'  six  months  from  piies  to  an  agreement  between  a  purchaser  of 

the  time  when  received,                                 iff-  Und,  and  a^ird  'person,  that  such  third  per- 

3.  A  payment  in  paper  money,  by  a  British  debtor  aon  should  be  admitted  as  a  partner  in  the  pur- 

to  an  A^nerican  creditor,  operated  a  full  dis-  chase;  the  proof  of  iiuch  agreement  being  only 

charge,  to  its  nominal  amount,  of  a  current  parol  evidence  of  subsequent  declarations  and 

money  debt  contracted  in  specie;    not  with-  acknoyi^ledgmeoU  by  the  parties.     Hentkrton 

atanding  the  creditor  made  elections  to  re-  j,  Uudeon^  5 id 
ceiving  the  paper  money,  and  observed,  at  the 

time,  that  he  would  keep  it  safe  for  the  debtor  wATPvr  unw  f  Awn 

but  did  not  consider  it  as  a  payment,  ihoyeh  I  Al  bN  r  rUK  1.ANU. 

intended  as  such  by  the  debtor;  and  notwitn-  -     *      ^     ,-_     ^.     ^  i.v     ^  *_•  • 
atandii^r  the  receipt  contained  a  reservaUon  1-  A  patent  fi^  the  Cjmimonweallh.  oontam 

that,  since  the  creditor  had  demanded  the  debt  '^cital  "that  the  land  was  escheated  from  • 

wh^  the  rate  of  exchange  was  1 5  /^  cent.,  h«  <^rtam  I.  M.,  deceased  ^  and  granUng   the 

therefore  claimed  so  much  as  might  be  allowed  «!"«»   "  by  virtue  of  an  enti-y  made  m  the 

.him,  on  that  account, by  arWlraUirs afterwards  "'S^!^^'^  ^   »*^  J^.^  Proprietor   of  the 

to  have  been  (but  who  never  were)  appointed.  ^eH*^  JVecAr^  and  i^  consideration  of  the 
Dayv.MurSch,                                         460     I    ancient  composiUon  of  1/.  5s.  sorting  pwd  by 

A  x^m  Po&cHABC  No.  I.                                     ib,  ^e  grantee  into  the  treasury ;"    is  illegal  and 

4.  See  l-WRCHASE,  wo.  i.                                    w.  ^^^  ^^^  ^^^^  ^  received  as  evidence  of 

title  on  the  general  issue  in  ejectment    AleX' 

PARTIES.  anderr  Greenup,  ld4 

9*  The  Commonwealth,  under  the  existing  laws» 

1.  In  a  suit  in  equity  by  the  daimant  of  an  eneum-  cannot  grant  escheated  lands,  without  a  pre- 
brance  against  a  vendee  having  notice,  a  per-  vious  inquest  of  office,  and  then  not  (as  waste 
son  who  Joined  the  vendor  in  the  deed,  for  the  and  unappropriated  lands)  upon  entries  and 
purpose   of  relinquishing  a  collateral  daim,  surveys ;  nut  upon  sales  by  the  escheators,  i6, 

need  not  be  a  party.    Btair  v.  Owles,         d8  8.  A  patent  may  be  declared  void,  for  defeeU  ap- 

%.  An  administrator  to  whom  a  credit  for  a  sum  of  parent  on  ns  face;  without  the  neceasity  of 
mone^  paid  by  him  to  the  guardian  of  one  of         resorting  to  a  Mcirefaciua  to  repeal  it,  »6. 

the  dutribntees  has  been  allowed  by  a  fi\ial  4.  Qtutre,  whether,  and  from  what  Court,  a  ecire 
decree  in  Chancery,  b  a  competent  witness,  fadae  to  repeal  a  patent  can  issue  in  Virgima^ 
In  behalf  of  the  ward,  to  prove  the  payment  ib, 

of  the  money  to  her  guardian  ;  though  such  5.  It  is  not  necessary  for  a  patentee  of  waste  and 
guardian  was  no  party  to  the  decree.  Hoeper  unappropriated  land,  to  make  a  personal  en- 
tmd  fVife  v.  Royster  and  ffife,  119         try  thereon,  to  enable  him  to  maintam  eject- 

5.  On  an  appeal  from  an  interlocutory  decree,  if         roent;  for  the  patent  >^«o /oc^o  confers  «eMftt. 

proper  parties  to  the  suit  appear  to  be  wanting.  Clay  v.  Wldte,  1 68 
the  Court  of  Appeals  will  not  leave  it  to  the  6.  Such  teidn  may  be  transferred  and  eontinued 

Chancellor,  but  will  itself  direct  such  partiea  by  deed  of  baqpun  and  sale,  or  by  devise:  but 

to  be  uiade,                                                   ib.  a  person,  whose  teiein  is  interrupted  by  the 

4  In  a  suit  for  contribution  against  legatees  or  dis-  actual  entry  and  adverse  possession  of  another 

tributees,  the  executor  or  administrator,  or,  if  cannot,  while  out  of  possession,  convey  bjr 

he  be  dead,  the  person  who  succeeded  him  in  bargain  and  sale  such  a  title  as  will  enable  the 

the  executorship  or  administration,  ought  to  be  bargainee  to  recover  in  ejectment,  ib» 
made  a  party ;  unless  it  appear  that  the  account  7.  Quaere,    were  the  several  acts  of  Assembly, 

of  such  executorship  or  administration  has  been  respectingtthe  mode  of  asquinng  titles  to  waste 

regularly  made  up,  and  the  estate  thereupon  ancf  unapftropriated  lands  in  the  ,Nhrtheru. 

driivnred  oVer  to  the  legatees  or  distributees,  JVeck,  equivalent  to  an  inquest  of  office,  and 

ibi  sufficient  ip  authorize  grants  of  the  said  h»^ 


^^  niDEX  TO  THE  PRINCIPAL  MATTERS. 

br  Um  Common ve«ltk  ?    Htmter  r.  Fairfax^t  6.  QiftffY,  whether  it  be  not  tiao  good  uader  the 

DevUee,  «18         Mt  of  Attembly?    ffooe  ▼.  '/«Aft»  oikl  H'l/fe, 

t.  SrePoROHAtftA»  No.  9»  tO.    Bullw.  CumUng^  501 

^ui't  flar'r, '  830  7.  In  a  Court  of  Equity,  a  plaiotiflr  may  be  decreed 

to  execute  a  release,  and  to  procure  a  third 
PAYMENT.  ^  person  (uoder  whom  he  olaims)  to  join  him 

therein;  without  malting  sueh  third  pcnoo  a 
t.  &ePA»BRMoNBY,No.l,2.^oojberoiirffr(/e,         Ptrty  to  the  suit    JU^mw,  CampdeO,        (04 

▼.  Himtter  and  Wife,  1 19 

«.  5^  Do ,  No.  S,  4.    Day  r.  Murdoch,  460  -  PLE AJMNG. 

i.   Met  PV&ORASB,  No.  1,  id. 

1.  An  award  mwi\e  pendente  Hie  eannnt  be  giveii  m- 

PENALTT.  evidenee  upon  the  plea   of  nom,  ammmpait^ 

'  Harrimmr.  Brocks  S9 

t.  In  an  aetion  of  eoTenant  on  a  bond  with  collate-  ^  ^^*^  P)^  *.*  arbitrament  and  award"  (in  ao  maiij 

ral condition,  if  there  be  no  stipulation,  by  ar-  \®*T/..      *  "^^  nullity,  and  no  eridenee 

tides,  or  iu  the  condition  itself;  that  it  shall  be  JhouW  be  received  to  support  it,  notwitbataad- 

performed,  the  breach  assi^ed  should  be  the  ^   •*•?«  ">«  plaintiff  replied  generally,         "      i6. 

fiuling  to  pay  the  penalty.     tFurd  v.  Johruton,  ^  Where   two   defendanU   have    appeared  and 

45  pleaded,  an   entry  in  the  record  that  ••  the 

91  In  an  action  of  ffebt  on  a  bond,  the  judgment  is         i^^*  J^"^^\^^'  "*^  ^^^  defendant  L.  m- 
always  entered  for  the  penalty,  to  be  dischar-  knoW|<rf|ged  the  phiintiff*s  action,  and  there- 

ged  by  the  principal  and  interest:  and,  if  that         tore  judgment  against  the  said  defeudaDts,"* 
exceed  the  penalty,    the  defendant   has  his  J***?*  be  understood  as  a  judgment  against 

election,  and  may  satisfy  it  by  mying  the         ■***">  ®n  "w  co?^®»*^  ^  <*"«»  •^  therelbf« 
penalty.    ^taelTt  Adm^rt  v.  TWtes,  175  .       e«TOoeous.     fVard  v.  Johmion,  4< 

3.  The  Court  of  Appeals  has  jurisdiction  to  revise  *"  "  'wch  case,  after  confession  Of  judgment  by 
any  judgment  on  a  bond,  provided  the  penalty  the  principal,  if  further  proceedings  be  f  " 


amount  to  the  sum  jimited  by  law.  JvWw?a  v.  •««»tt«t  the  secartty,  the  latter  ought  to  \m 
Wood,  555         l^rmiited  to  plead  ptdt  darrein  eonHnuance^ 

that  the  judgment  had  been  eonfefaed  hf 
PEJn)EJ^E  LITE  ▼•rtue  of  an  agreement  (to  which  the  aecuritj 

was  not  •P«u-iy  )  that  a  sUy  of  execatkm  ahonld 

I.  An  award  made  pendente  Ute  cannot  be  gfven  in  5.  ^r^e\'kV"su^c^*Iiea.  if  d«n««d  ^ 
evidence  upon  the  plea  of  w  aeeumpsit.  ^^  bTfc^i  in^w  tH^nlJ!^?!^-!? 
Muniton  v!^rock,      ,  '^  28         J^7     **^  »^  *"  >*  ^"^  exonerate  the  aecnn- 

PFRFORir  ANPP  ^  ^"  ^'i****.  ^"  '  ^f  '*^  ^***  defendant  oraTe  ewer^ 

riSltJfUKMANCE.  and  then   plead  "conditions  peribrmed,*be 

^  .     ^   .        ^       ^.  f?""^^  ^^®  advantage  of  a  variance  betweeis 

I.  In  what  case  an  attorney  m  fact,  undertaking         the  declarauon  an«T  bond.    See  Dbclaba.- 

to  have  a  survey  made,  is  not  bound  to  have  it         tion.  No.  1.   Meredith^o  Mm^x  t.   DmxhiL 

done^  all  events ;  but  only  to  a  faithful  pner-  75 

formanee,  according  to  the  best  information  7.  A  plea  In  abatement  ought  not  to  be  tgcriTed 

lie  caa  obtain.    Bette  ▼.  Cralie,  238         to  set  aside  an  oflice  judgmeni ;  unless  4t  he 

of  roattei    which  arose  ^ta«  dorrem  cmiiinm^ 

once.     BradL-y  v.  Helch,  994 

9.  What  circumsuncea  ought  not  be  admitled  ssi 


PERSONAL  ESTATE. 


,.  S*.  IK,.KT     Na  I.  ,.  3.  4.     mHarar.  UtT^^  ^^  ll^^h.'^.^SSr^^ .. 

389  and  BoUoeau  v.  May,                                 Sgg 

PLAINTIFF.  PLEDGE. 

h  On  a  settlement  of  account  hi  a  Court  of  Equi-  1.  See  Landlord,  No.  1^  9.  SmUhe  t.  JhMer. 

ty,  a  decree  will  be  rendered  against  a  plaintiff  59§ 
for  a  bahince  of  account  appearing  due  to  a 

defendant.    Fitx^erald^  Ex'r   of  Joneo,  v.  POUCY  OP  INSURANci:. 
Jonetf                                                            150 

2.  See  EvioBNCB)  No.  17,  18.     Chapmano  v.  1.  How  a  policy  of  insurance,  ♦♦at  and  from  J^«rw 

Chapman,                     ,    ^  •    ,      «             ^9*  fi^  ^o  Cwracoa,  with  liberty  of  going  to  tmy 

3.  51ftf  Injunction,  No.  I.  Toddv.  Boibyer,  447  other  island  in  the  Weot  iniet,  or  imy  on« 

4.  See  Escape^  No.  1.    Boot  v.  Tebbi  and  Wife,  port  on  the  Spanish  Main,  and  at  and  from 

.       ,       ^   .      .       .         501  thence  back  to  Bichmond'^  is  to  be  construed. 

5.  B  oeenu,  that  a  pnson-bounds  bond,  taken  pay-  'Setf  M  a  k  i  n  b  I  n  s  u  a  a  n  ce.  No.  1 .  3.  Marim 

able  to  the  plamtiff,  is  gfMxl  at  common  law,  Ineurance  Company  of  jHexandna  t.  Str*tM^ 

and  an  action  may  be  maimained  upon  it,     ib»  ^    ^   ./                               ^ 
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eei 


S*  &e  Mutual  AssuBANCB  Society,  No.  1, 
S.    Grtenhowy,  Marion,  590 

POSSESSION. 

• 

1.  A  person  oat  of  possestkni  eanoot  eonyej  by 
bargain  and  tale  such  a  title  at  will  enable 
the  bargainee  to  recover  in  ejectment  C/ay 
▼.  H'hite,  16< 

i.  A  defendant  in  ejeetittent  it  protected  by  90 
yeart'  potaettkm  before  the  action  brought  $ 
•  bat  the  5  yeart  and  174  dayt  excluded  by  the 
aet  ufattembly  are  not  to  be  eountedmbit 
favour.  Clay  v.  Bantome^  544 

^  ^EjBCiMBNT,  No.  7.  a. 

4   &ee  PuReHAtB,  No.  1.  Day  t.  Murdoch,     460 

POWER. 

1.  An  authority  ^ven.by  law  to  any  officer,  where- 
by the  estates  or  interests  of  other  persona 
may  be  forfeited  or  lost,  must  he  strictly  pqr- 
sued  In  ever}  instance.  Ttmcey  v.  Bopkiu,  419 

PRACTICE. 

1.  It  if  neeetaary,  after  a  judgment  againtt  an 
executor  or  admiuiatratort  at  such,  to  esta- 
blish a  dtvagtetvit,  by  meant  ^of  a  secoild  suit, 
before  an  action  ean  be  maintained  on  the  ad- 
minbtratioa  bond.  Gortkn't  AMrt  ▼.  The 
JuMticef  of  Frederick,  1 

S.  Although,  UDon  a  demurrer  to  evidenee,  the  tes- 
timony adduced  on  both  sides  ought  regularly 
to  be  stated,  yet,  if  it  be  parol  and  contradic- 
tory, the  party  tendering  the  demurrer  can- 
not, after  exhibiting  hu  testimony,  compel 
the  other  party  to  join  in  demurrer.  MarrUon 
Y.  Brock,  89 

3.  An  award,  made  pendente  Hte,  cannot  be  |;iven 

in  evidence  opon  the  plea  of  nott  tuoumpnt,  ib, 

4.  The  plea  of  "  arbitrament  and  award,*'  (in  so 

many  words,}  is  a  mere  nullity ;  and  no  evi- 
dence shpuld  be  received  to  support  it,  notwith- 
standing the  plaintiflT  replied  generally,        ib. 

5.  In  an  action  of 'covenant  on  a  bond  with  a  collate- 

ral condition,  If  there  be  no  stipulatitHi,  by 
articles,  or  in  the  condition  itself^  that  it  shall 
be  performed,  the  breach  assigned  should  be 
the  failing  to  pay  the  penalty:  but  where  such 
stipulation  is  either  expressed  or  implied,  the 
fiiiling  to  perform  the  condition  may  be  assign- 
M  syi  the  breach.     Ward  v.  Johntton,  45 

6.  Where    two  defendants  have   appeared    and 

pleaded  an  entry  in  the  record  that  **the  par- 
ties came,  kc,  and  the  defendant  L.  acknow- 
lerlged  the  plaintUTs  action,  and  therefore 
judgment  afl^inst  the  said  defendants,**  roust 
be  understood  as  a  judgment  against  both  on  ttie 
confession  of  one,  and  therefive  erroneous,  ib, 

7.  In  reversing  the  judgment  for  that  error,  the 

Court  ought  to  direct  the  proper  judgment  to 
be  entered  against  the  tIeCendant  who  confest- 
'  ed,  at  well  as  further  proceedioga  against  the 
other,  ^  ib, 

I.  In  tuoh  ease,  the  plaintiff  having,  after  the 
judgment,  moved  for  permission  to  proceed 
against  the  security ;  and  it  appearbg,  by  a 


bin  of  exeeTJtioni  on  this  motion,  that  the 
juilgment  had  been  confessed  by  virtue  of  an 
agreement  (to  which  the  security  was  not  a 
party)  that^  stay  of  execution  should  be  allow- 
ed the  principal;  the  Court,  in  reversing  the 
judgment,  ought  to  have  gi^en  the  security 
leave  to  plead  puis  darrein  continuance ;  all 
the  proceedings  having  been  brought  up  by  a 
writ  of  mperM^a*,    Ward  v  Johntton,        45 

9.  Several  jlldgmenis  and  orders,  relating  to  each. 

other,  may  be  brought  up  by  one  writ  of  «i- 
peroedeoMf  provided  the  whole  be  sufficiently 
described,  as  intended  to  be  eomprehendea 
therein,  -  id. 

10.  A  judgment  at  rules  in  the  clerk's  office  of  a 
County  Court  ought  to  be  entered  as  of  the 
last  day  of  the  succeeding  quarterly  term :  but, 
if  it  be  entered  as  at  rules  only,  it  it  merely  a 
clerical  misprision,  and  therefore  amendable. 
Biggeo'o  Ej*r  v.  Dimn'o  Ex'r,  56 

11.  In  such  case.  If  ^he   judgment  be  deelared 

upon  as  of  4  quarterly  term,  andlh^  transcript 
produced  be  of  a  judgment  at  rules,  (which 
ought  to  have  been  entered  as  of  tuch  quar- 
terly term,)  the  variance  is  immaterial,      ib. 

la.  See  Discovery,  No.  S.  Chichester' t  Ejc'x 
V.  Ka«»'*  ./^rfw'r,  98 

15.  On  an  appeal  from  an  interlooutory  decree,  if 
proper  parties  to  the  suit  appear  to  be  wanting 
the  Court  of  Appeals  will  not  leave  it  to  the 
Chancellor^  but  will  itself  direct  such  partier 
to  be  made.  Booper  and  Wife  v;  Moyater  and 
Wife,  119 

14.  In  a  suit  for  contribution  against  legatees  or 
distributees,  tlie  executor  or  administrator 
when  to  be  made  a  party ;  and  when  not,     ib. 

15.  On  a  settlement  of  accounts  in  a  Court  of  Equi- 

ty', a  decree  will  be  rendered,  against  a  plain- 
tiff, for  a  balance  of  account  appearing  due 
to  a  defendant.  Fitzgerald,  Ejcr  of  Jonet, 
V.  Jonet,  150 

1_6.  In  tjectment,  if  the  term  laid  in  the  declara- 
tion expii*e  before  the  decision  of  the  cause, 
the  practice  is.tu  grant  leave  ta  amend  the 
declaration  by  enlai-ging  the  term.  Hunter  v. 
Fairfoj^a  Devinee,  81 S 

17* .  U|)on  an  appeal  from  a  decree  in  Chancery,  an 
error  to  the  injur}'  of  the  appellee  ought  to 
be  corrected,  although  he  did  not  appeal. 
JJuy  V.  Mtwdock,  460 

18.  Ge^bba  i.  ituhE  of  the  Court  of  Appeals  re- 
lative to  correction  of  errors  oi>eratiug  to  the 
injury  of  the  appellee  or  defendant  in  error, 

ib.  in  note., 

19.  iVptf  Injunction,  No  2.  Humphrey* 9  Mm' r 
V.  JW*  Cienachan*i  ,^dm*r  and  Heiro,  5(K> 

80.  In  a  Coui-t  of  Equity,  a  plaintiff  may  be  de- 
creed to  execute  a  release,  and  to  procure  a 
third  nerson  (under  whom  he  claims)  to  join 
him  therein;  without  making  such  person  a 
party  to  the  suit.    Moon  ?.  Campbell,       6U4 

PREMlUxVr. 

1 .  What  is  such  a  deviation,  from  the  voiage,  as 
will  prevent  the  person  insured  from  beings 
entitled  to  a  return  of  premium,  on  a  marine 
insi^rance,  ''at  and  from  J^orfolk  to  Curracoa^ 
with  liberty  of  going  to  any 'other  island  in  thtf 
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H'et  hidU9,  or  any  one  poK  o»  tW  ^ttmuk 
Muitt^  anf)  %i  and  from  thmee  Inek  to  Rich^ 
mmuL**  Marine  Jnturtuice  Ctmpmnf  •fAteX" 
cnibia  r.  StroM^  40f 

%  Qu^f  whether  the  parchMor  of  propertj»  for 
whjeh  a  decUrafimi,  hi  the  nutnal  aanranec 
•ocieiy  aipuiut  fire  on  bnildiijgi,  bat  been  |^ 
nadt;  by  the  vendor,  be  IJable  for  the  pre- 
ipiuin;  no  poliej  fif  inwranee  having  been  ism- 
cd,  and  no  notice  of  Meh  deelaration  given, 
until  after  pa3rroent  of  the  parcbaae-mooey  ?  g. 
And,  if  be  be  liable,  it  the  proper  remecly 
again tt  him  by  molioo  in  a  tfimmary  way,  or 
by  action  at  common  law  ?  Greenkow  r.  Bar- 
ton, 590 

X  Qfurrff  alto.  It  the  pmperty  declared  for  liable 
ill  the  |>ottet»loii  or  the  purchater  who  bought 
and  paid  fur  it  without  notice  of  tueh  deehura- 
tion,  ib. 


PRI90KE|L 

See  Pkiiov  Rolu. 

PRISON  RULES. 


PRESUMPTION. 

1.  In  what  eate  a  eommitsion  to  take  depoaitiont 
thould  be  pretume<l  to  have  been  directed  to 
pertonft  agreed  upon  br  the  partiet,  but  whote 
namet  were  omitted  oy  the  clerk  in  en(^ng 
thennler.  &re  DePotiTiova,  No.  1.  Alar- 
thtiU^*  FriMne, 
Under  what  oircumttaneet  a  penon 


A  debtor  wkhiB  the  prito*  ndet  k  fldtt  t  trar 
priaoner  in  the  eye  of  the  law;  and,  at  such, 
ahMild  be  trantlerred  b?  the  theriiTto  hit  ne- 
eettor  in  oftee.  MertdMU  Aiaix  ▼.  DtnNi4  7f 

A  hood  for  keeping  the  priaoa  ralet  thoUld  be 
take*  to  the  therrfT  for  the  time  being  and  bis 
tuccetaora  in  oflBee;  not,b«t  ^  eseeuton,  ad- 
rainittratortorattignt,'*  t^. 

$.  But  tach  bond,  thcvgh  taken  to  die  therifl^  tt 
tueh,  and  to  bit  **  ezecutora,  admioittratiirt  or 
attigna,"  may  be  ataigned  by  him  to  the  credit- 
or; and  a  tuit  may  be  maintained  opon  it,    ib. 

4.  QiMTir,  ean  tueh  a  bond,  ao  taken,  be  anigDed 

to  the  creditor  by  the  aneoeeding  theriir?    ^ 

5.  The  creditor  of  an  intolvent  priaoner,  who  htl 

the  liberty  of  the  rulet,  n  fcKHind  to  rare  teea- 
rity  fur  the  prison  feet ;  but  the  ahenffcanaot 


fcnted  to^  pottpone  the  taking  a  depotition  to 
another  time  and  place  may  be  preturoed  to 
have  been  the  authorized  agent  q€  the  partv. 


legally  ditcbarge  him,  unlett  he  be  actitally  ia-^ 
tolvent,  and,  being  to,  the  pbuntiflT,  having  no- 
tice thereof;  refute  to  pay  hit  feet,  or  to  gire 
bond  for  the  payment  thereof;  »6. 

S47  6.  If  the  priaoner  depart  from  the   roles  br  ta 
who  eon-         illegal  di»chaii^  from  the  therii^  the  ereditor. 


See  DsFotiTioait,  No.  a. 

^RESUMPTION  OF  FRAUD. 

See  Fravd. 

PRESUMPTION  OF  INTEREST. 


having  an  assignment  of  the  bond,  hat  hit  elec- 
tion to  bring  tuit  upon  it,  or  to  tiae  the  iher^ 


I.  See  WiTMEtt,  No.  3.    Moon  r.  CampbeV,  600 

PRINCIPAL  AND  SECUIUTV. 
i.  Qifxre,  whether  a  tecurity  it  exoneraletl  at  law. 


^'  7.  In  an  action  on  toch  bond,  the  plaiotiff  it  only 
required  to  ahew  a  departure  from  the  mlet; 
the  burden  of  proof  then  devolves  on  the  de- 
fendant to  thew  that  the  priaooer  wm  dit- 
charged  by  due  course  of  Uw,  ik, 

8.  If,  in  a  tuit  up<»n  a  prison-boundt  bond,  a  Govt 
pottessing  competent  jurisdiction  adjudge  the 
bond  void ;  the  plaintiff  may  sue  thjs  therif^ 
without  appealing  from  the  judgment,  though 
erroneous,  l/ooe  v.  Tebba  and  Jf'{fe,  501 


In  such  cate,  tlie  theriii;  though  not  a  party  to 
the  suit  on  the  bond,  is  bound  by  thejoclgment; 
unless  he  can  prove  it  was  obtained  by  eoUa- 
sion,  ift. 


or  in  equity,  by  the  pl«iuttff»s  accentiiiff  a  con-  ^^'  1"  *"  *<^^?"  against  the  sherifT  for  an  etean^ 

r. -•_-_*•   •..!. »    r *L_  ..^r_..:  "  •     ■  a  verdict  in  firvnenu  terma.   ini*  ik*  nUtntiflT  ■• 


fession  of  judgment  from  the  principal,  and 
granting  hin»  a  slay  of  execution  by  an  agree- 
ment to  which  the  aecudty  was  not  a  parly  ? 
IVnrdv.  Johnston,  45 

iS^f  S  e c u  R I T 1  Es,  No.  6,  7.    BuUitt*a  Ex'rs  v. 
iVinatoiu,  i2C9 


PllINCrPAL  SUxM  OF  MONEY. 


II. 


I.  A  guardian  mny  be  allowed  for  moneys  paid  and 


a  verdict  in  general  terms,  for  the  plaintiff  is 
not  sufficient  to  authorize  a  judgment;  notwith- 
standing the  charge  in  the  declaration,  be  tbst 
the  sheriff  took  a  defective  prison-bouiidt  bood^ 
and  thereupon  voluntarily  permitted  the  pri- 
toner  to  escai>e ;  and  issue  be  joined  on  the 

Slea  of  not  ^ilty.     An  express  finding  by  the 
ury  according  to  the  act  of  1793  coneembg 
escapes,  is  absolutely  necessary,  ib. 

It  aeema,  that  a  prison-bounds  bond,  taken 
payable  to  the  plain  tiff,  is  good  at  common  lav, 
and  an  action  may  be«raaintained  upon  it,     i^. 


Hdrauoed  for  the  clothes,  schooliug  and  other  *2-  <?w^^  whether  it  be  not  alto  good  uudcr  the 
ntoessanr  e.tj)en8es  of  the  ward,  out  of  the         act  of  Assembly  ?  ib, 

principal  of  such  ward's  estate ;  if  it  appear 
that  from  extraordinary  circumstances,   such 

disbui*sements  were  unavoidable  without  cid-  PHOBATE. 

pnlile  neglect  on  the  part  of  such  guardi  iu ; 

otherwise  such  alluwHiice  ought  to  be  m-de  I.  What  it  sufficient  evidence  for  tlie  probate  of  a 
oulcif  the  profits  only.  Hooper  atid  fVife  r.  nuncupative  will.  <S^  Wills,  No.  3  Mu«n 
Hojftter  a?id  nye,  110  j.inm?nan,  4Sf 
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PROFITS. 

it  In  c^ii«ral  a  wnrd't  expenset  ought  to  be  paid 
out  of  the  profiu  only  of  his  etiale;  but,  uinier 
extraordinary  oircumstances,  a  guarcHan  |^ 
may  be  allowed  for  moneys  paid  and  advanoed 
for  the  elothes,  sobooling  and  other  necessary 
expenses  of  the  ward  out  of  the  principal  of 
•ueh  esute.  H99per  and  Wtfe  r.  HoyHer  tmd 
Wije,  119 

8.  The  profiu  of  the  esUte  of  an  infant  dying  intes- 
tate, (including  the  increase  of  skives,)  accru- 
ing to  such  inlant  in  his  or  her  life-time,  but 
not  applied  to  his  or  her  use,  or  otherwise  hiv- 
fully  disposed  of,  ought  to  go  to  the  person, 
or  persons,  inheriting  snch  estate  geneimlly. 
DilUard  y.  Totnlhutnif  £<c.  183 

'5.  Interest  on  the  hire  of  slaves  di<allowed,  ib. 
and  ffhitehom  v.  JUne9,  557 


PURCHASE. 

See  PURCHASBR. 


A  fiictor  and  agent  for  a  company  of  British 
merchanu  having,  in  the  year  1771,  purcha- 
sed, on  their  behalf,  a  tract  of  land  in  Virffima^ 
for  a  sum  of  money  payable  on  demand,  and 
then  received  possession  thereof  for  their  use; 
and  a  credit  for  the  money  having  been  enter* 
ed  in  their  books ;  the  equitable  title  to,  and 
possession  of,  such  land  was  thereby  complete- 
ly vested  in  the  company  ;  and  under  the  act 
of '.Mriy  session,  1779,  '*  concerning  escheata 
and  forfeitures  from  British  subjects,"  the 
same  escheated  to  the  Commonwealth,  which, 
on  inquest  K>und,  became  entitled,  in  the  same 
manner  the  company  were  entitled  ;  but  sub- 
ject to  the  payment  of  so  much  only  of  the 
purchase-money,  remaining  due,  as  did  not 
exceed  the  net  amount  for  which  the  land 
was  sold  by  the  escheator,  reduced  to  present 
current  money,  according  to  the  Sd  seotim 
of  that  act;  the  said  British  company  being 
«#(l  liable  for  the  residue  of  the  said  purchase- 

^  _ money.    Day  v.  Mttrihchy  460 

^tuTn  hlTJw^e;- with  imive'iSenw;"  and  the  2.  «w  Vendor   and  Vendee,  No.  10,  II,  !«, 
marriage  be  afterwards  had  with  his  consent;  \S.    Humphry  s    MnCr   v.    M'Ciennchane 

the  promise  b  sufficiently  certain  and  obligato-       jAdnfr  and  Hetrs,  493.  500 

Chichestm's  Ba^x  r.  Vases  ^dner,       98  «•  The  sUtute,  "to  prevent  fratids  and  perjuries,'' 


PROMISE. 

If  Ji,  promise  B,  that,  if  he  and  .^.'f  daughter 
marry,  *'  he  will  endeavour  to  do  her  equal 
juitice  with  the  rest  of  hh  daughters,  as  fast  as 


In 'such  case,  A.  has  not  his  Ufe-Hme  to  per- 
form it  in ;  hut,  in  a  reasonable  time  after  the 
marriage,  (taking  into  consideration  his  nro- 
perty  and  other  circumstances,)  b  bound  to 
make  an  advancement  to  B.  and  wife,  equal 
to  the  larj^st  made  to  his  other  daughters,  ib. 

A  promise  m  the  above-mentioned  terms  enures 
to  the  joint  benefit  of  the  husband  and  wife; 
and  is  Aot  to  be  satisfied  by  a  conveyance  of 
lathds  to  the  -wife.    l*he  husband  (to  whom 


applies  to  an  agreement,  between  a  purchaser 
of  land,  and  a  third  person,  that  such  third 
person  should  be  admitted  as  a  partner  in  the 
purchase ;  the  proof  of  such  agreement  being 
only  parol  evidence  of  subsequent  declarations 
and  acknowledgments  of  the  parties.  Mtnderm 
son  v.  Budsofh  ^10 


PORCHASE  MONET. 


/ 


the  promise  was  made)  has  his  election  to  con-  i.  See  Lands,  Na  32,  33.  34,  35.  Humphreft 
aider  It  a  personal  contract ;  and,  if  he  sur-  MnCr  v.  M'Clenachan^s  AdnCr  and  Betrs, 
vive  the  wife,  may  sue  in  his  own  right  to  re-         483,  500 

eover  damages  for  a  breach,  ib, 

i.  The  aid  of  a  Court  of  Equity  ought  not  to  be  PUHCHASER« 

afforded  to  set  up  a  marriage  |u*omise,  when 


IJ^Teir-^fn-L'ilillLX?^;  jBE'  *  A  punAWr  with  .>oUee  of  ».  .nn.d  en.um. 
Mwell  n  expre»  promue.  Sutton  t.  Monde-         ,,^„^^  ^^^^^  prevented  the  bwful  eliummt 

A  pr»ml«.  b,  «D  obligor,  dler  being  informed  friSiS?T"£.S.';  'l«lltH^»  '^"° "a* 
oFthea.ignn.entorhi;bonH,  topSy  the  fall  ,  ,  J^lh  i^L  ^hT^Jil,?..^  o?.!- J^i.;.,  jf; 
•mount  thlreof  lo  the  »Mignee,  1i  a  *t^K  ^^"i^'t^'K^^^Z^/'S^ZS^^Jl^ll 
eireamttanee  to  prevent  the    .SMgnee  from  ^  ^!^'f^';,'?  .*^*  B"* "»»«"«!.  «  «he 

being  .ffeeted  by  in  equity  of  whith  he  h.d  .    ,  *'" Tin  e^^tv'M' ,l.!™.»t  of  .„  enenm' 
-.«.  ^7i*i^^       af^..^  -  n:t^J»^  a.i^'^m.  <a«  ♦•  In  a  suit  in  equity  by  the  claimant  of  an  encum* 

DO  notion.    Mayoy.adet^Admr.  S33         b„„ee  «g«in.uVrehfc«r  having  noUce, .  per. 

son  who  joined  the  vendor  in  the  deed,  for  the 
purpose  of  relinquishing  a  collateral  claim^ 
need  not  be  a  party,  ib, 

A  purchasing  agent  is  a  competent  witness  te 
prove  that  his  principal  had  notice  of  an  en* 
cumbrance,  notwithstanding  such  agent  joined 
in  a  deed  eonveving  the  property  to  the  prin* 
cipal  free  (rom  the  daim  of  any  person  what* 


PROTEST.  ^ 

i 

U  Under  what  eireumstanees,  a  OTOtest  before  a 
notary  public,  by  the  master  of  a  vessel,  is  no 
evidence.  Marine  Insttrance  Company  of 
jilexandria  v.  Utras,  408 
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tocrer ;  for  tht  vendor  himself  inaj  be  pnr^ 
ohasinif  tsent  for  the  vendee  b^  hU  uppoint- 
ment;  mnu  the  TetHieey  by  eongutatinr  him  hit 
s^Dt,  makei  him  t  eompetent  imnett  to 
prove  the  notice,   ^iair  v.  Owteg,  98 

C  A  purehuer  havinff  taken  a  b^md  for  a  title  to  a 
certain  number  or  aeret  of  land,  but  pot  bind* 
in|^  to  the  obligors  to  cnovey  anj  other  tpeeiSe 
lands  to  make  good  a  defteieney;  his  onlj^  re- 
neilj  for  soeh  defiuieney  is  a  proportional 
eompenaatioo  in  money,  aeeordin^  to  the  price 
•greed  on  for  the  whole  tract,  with  lawful  in- 
terest from  the  time  the  same. was  payable. 
Chinn  v.  /fea/e,  ftd 

f.  The  rule,  that  a  purchaser  is  bound  by  notice 
at  any  time  before  he  receives  a  conveyance, 
does  not  apply  to  a  Hen  claimed  under  a  wriu 
ten  contract  so  vague  and  indtrfinite*as  not  to 
designate  with  any  eertainhr  the  particular 
laAd  io  question.    LewU  ▼.  MtuUton^,        SOS 

%.SeeE<iviTYfSo.\S.  ib. 

9.  Though  land  be  Sf4d  in  ffO^S  ^f*f  so  much,  be 

it  more  or  less ;  yet,  if  it  be  evident  that  both 
parties  were  mistaken  in  a  material  point,  as 
to  the  lines  by  which  the  vendor  heli^nd 
there  was  no  expreu  agreement  on  the  part 
of  the  purehaaer  to  take  tike  risk  upon  himself 
n  Court  of.  Bqui^  will  «ve  relief  for  a  defi- 
ciencv.    Butt  v.  vunmngham't  Ex*r,         330 

10.  But  if  the  porehaaer  do  not  (by  eviction  or 
otherwise)  lose  the  land  he  expected  to  get ; 
ku(  make  an  entrv  for  it  as  vacant,  and  ob- 
tain a  patent;  the  proper  measure  of  re- 
lief is  ouly  the  amount  of  his  expenditures 
io  procnriag  the  patent,  with  a  reasonable  al- 
lowance for  trouble  therein,  and  actual  costs 
of  suit,  ib, 

11.  A  p>irehaser  who  buys  a  tract  of  land  as  contain- 

ing JO  many  acres,  more  <k'  less,  and  a^es  to 
take  npob  himself  the  risk,  as  to  lines,  or 
quantity,  (appearing  also  better  acquainted 
with  the  lanu  than  the  vendor,  against  whom 
there  is  no  proof  of  fraud,)  is  not  entitled  to 
any  relief  in  equity,  for  a  loss  relating  to  the 
risk  undertaken,  t6.  .S36 

19.  See  note  to  the  same  case,  p.  3S8 

13.  Where,  by  a  decree  in  Chancery,  so  much  of 
the  bin  as  claims  one  of  two  separate  subfects 
10  controversy  ia  dismissed,  and,  as  to  the 
other,  the  rights  of  the  pailies  are  determin- 
ed, but  an  account  is  directed  to  be  taken,  and 
therefore  Ibe  decree  is  not-  final;  qitxre^ 
whether  any  subseouent  decree  could  affect 
the  rights  of  bona  fule  purchasers  of  property 
•s  to  which  the  bill  was  dismissed  ?  'i'^smplenum 
V.  Siept90^  339 

14.  See  E<^viTT,  No.  9i.  Taneeif  v.  Bo^etne^  419 

15.  iSmInfant,  No.9.  ib. 

16.  8de  MoHTGA«B,  Na  1.  Qreen  v.  Priee^  449 

17.  See  PvRCHAss,  No.  1.   Day  v-   Murdoch^ 

460 

tS.  See  yBNi>OR   AKD  Vbnixbb,  No.  10,    11, 

12,  13.  Humphrej/i  Mm>  v.  AtClenac/um*9 

AdnCr  and  &tr«,  493.  500 

19.  See  PuRCBASB,  No.  3.  ffendentn  v.  HmUout 

510 

fa  It  Memf,  that  a  bena  fidit  purchaser,  without 

notice  of  fesud,  bBviog  received  a  deed  from 


two  persons  (one  of  whom  fraudulently  indu- 
ced tlie  other  to  join  therein,)  is  not  respon- 
aiMe  in  equi^  (  but  the  loss  c»ttflht  to  fiiU  oa 
the  fraudulent  vendor.  WhiMwm  omd  Wife 
r.  Bine*  and  ethertf  55T 

Bat  ftitfnr,  io  case  the  estate  of  the  fraudulent 
vendor  be  not  sufficient  to  make  good  the  loss  I 

Sl«  In  such  eaae,  the  eireomstanee  that  the  person 

defrauded  was  of  weak  understanding,  but  not 

."an  idiot  or  htnaHCf  it  not  sufficient  to  aflbcf 

the  right  of  the  henafide  purchaser,  ib, 

SS.  Qu^re  whether  a  purchaser,  without  notice, 
of  property  not  insured,  but  only  declared  for 
by  the  vendor  in  the  Mutual  Assurance  Socie- 
ty against  fire  on  buildings,  be  liable  for  the 
premium  ?  See  Mutual  Assurancb  So- 
ciBTV»  No.  I,  S.  Greenhcm  t.  jBotImi,     SOC^ 


REAL  ESTATE. 
See  Lanss. 

t.  A  fee-simple  estate  in  lands  might  paaa  br  n 
will  (even  before  the  act  of  1785,, e.  6S.> 
without  words  o^  perpetuity,  or  any  words 
equivalent  thereto;  provided  it  appeared,  fr 
the  whole  will  taken  together,  that  sach  ^ 
the  intention  of  the  tectatofw  icAnaeii  c 
etkere  v.  Johneen^e  Widerm  and  Heire^  548 

8.  Where  an  illiterate  testator  uses  the  same 
words  in  disposing  of  his  real,  as  in  dispoaing 
of  his  personal  property,  and  in  the  sam« 
clause  of  the  will,  it  i^fiur  to  infer  that  be  in- 
tended to  ^ve  them  the  same  eieet  as  to  boda 
kinds  of  property,  aAw 

REC(mD. 

1.  In  a  suit  in  Chancery,  the  bill  having  refeired 
to  the  proceedings  m  another  suit,  **  as  novr 
remaining  uf  record  in  the  same  Court  :**  nn4 
the  answer  having  admitted  that  such  a  auH 
was  brought,  and  such  a  decree  as  stated  in 
tlte  bill  existed;  the  Court  of  Appeals  win 
award  a  writ  of  certunrari  for  a  transcript  oC* 
the  record  referred  to,  and  receive  it  as  eri* 
dcnce,  so  far  as  admitted  by  the  answer. 
Hooper  and  Wife  v.  Jiotfoter  and  Wifi,        119 

3.  On  an  appeal  in  a  mill  case,  the  pox±j  prevaiKn|f 
oueht  to  be  allowed,  in  the  bill  of  coats,  the 
inik-age  and  attendance  of  his  witnesses  soim- 
moned  to  the  Court  of  Error;  though  the 
Court  dttermined  on  viewing  the  record  0017. 
Eppeo  T.  CraUe,  858 

3.  A  record  of  one  suit  cannot*be  read  aa  evidenee 

in  another,  unless  both  the  parties,  or  those 
undur  whom  they  claim,  were  parties  to  both 
suiu ;  it  being  a  rule  that  a  document  cannot  be 
used  against  a  party  who  eonld  not  avail  hiaiv- 
aelfofit,  in  case  it  made  ia  his  favour.  JPaynee 
V.  Coieo  and  othero,  373 

4.  A  record  of  one  suit  cannot  be  read  a  e|idcnoe 


\ 
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H^DEX  TO  THE  PiONCIPAL  MATTEHS,  6£ 

id  anolhw,  on  the  ground  that  ihe  defendant  A.  What  it  the  metsnrc  of  reJicf  in  equity,  for 
and  one  of  the  plaintiffs  in  the  latter  suit  were  deficiency  in  land  loh!,  i»  ihc  ijufchwcr  do  n 
parties  to  the  fOrtner,  and  that  the  same  point  (by  eviction,  or  olherwibc)  lose  the  land  I 
^  in  oontporersy  in  both,  another  plaiuUfT,  expected  to  get,  but  make  an  entry  for  it 
and  the  person  under  whom  both  the  said  vacant,  and  obum  a  pnteui.  .Ve  t'uRCH. 
plaintiff's  jointly  claim,  not  havbg  been  parties  ?RB,  No»  1(K  UuU  v.  Cuiuwi^rhitms  Ex^ 
to  such  former  suit.     Chapmant  w.  Chapman^      ^  ,         .        .  .   «  t 

398  5.  In  what  ease  a  porcliaser  is  entitled  to  no  reli 

5;  In  such  case,  the  circumstance,  that  the  ««  wri-         for  a  los*    See  Purchaser,  No.  II.  ib.  3 

tion  and  evidence**  in  the  fomier.suit  were  6.  Sceiwie  tothesarae  case,  3 

read  at  the  hearing  of  the  latter,  without  any  7.  The  aid  of  a  Court. of  Equity  ouglit  not  to 

exception  taken  at  the  time  appearing  on  the  afforded  to  set  up  a  roarrmge-promise.  whi 

record.  Is  no  proof  that  this  was  done  by         the  effect  would  be  to  disinherit  (against  t 

consent  of  parties,  and  does  not  preclude  the         intention  df  the  parties)  the  only  issue  ot  tl 

objection  from  being  taken  in  the  appaHate         marriage.    Pay""  ▼•   Coles,  -    3 

f  Court;  the  defendant  in  his  aiiswei-  havinr  8.    Qtoere,  whether  a  Court  ol  hquity  ought,  Und 

objected  to  the  admission  of  the  verdict  and         any  circumstances,  to  assist,  to  the  prejutli 

other  proceedings  in    the    former  suit,    but         of    a  posthumous   cluld,  the  claim  of   de 

'  offered  toagree  that  the  depositions  only  might  sees  under  a  will  (made  before  the  1  st  of  Jan 

be  read;  to  which  offer  no  assent  appeared  on         flry,  1787)  by  a  testator  who  had  no   chi 

the  part  of  the  plaintiff;  ib,         hviog,  and  was  ignorant  that  his  wife  was  in 

stale  of  pregnancy  ?  i 

RELATOR.  9.  See  Eq.ui  ty,  Ko.  24.    Yancetf  v.  Hopkins,  4 1 

10.  See  Infant,  No.  9.  i 

1.  A  writ  oi  supersedeas,  to  a  judgment  obtained  »•  f'l^X^AZV  ^Z^.' a^^^^^ 

in  the  nam^  the  govenio?,  for  the  benefit  of  .^^i'r^?^^^'"^'  "^'^J*  '^  ^,H  V^'^^'  ^r  • 
a  reUtor,  ought  to  ^served  on  such  relator.  IS^AVhat  is  the  measure  of  relief  in  case  of  ev 
Jndnot  on ttegoiremtr.  J^ervel!  v.  fToarf.  555         tion  alter  a  conveyance  made  with  wan-ant^ 

'   .     RELEASE.  l^  And  in  case  of  a  deficient  in  land  pui*cha8e 

^*  \t^5  nLfj^'^^^in  «liution**"to'f  **•  l"  »  «««t  in  Chanceiy  bH>nght  br  a  widow  aJ 
,  ^  •^  of  property  taken  m  execuUon,  to  a         devisees  to  recover  a  tract  of  land,  in  wl»ic 

Sj^^STin^^hr^S^e^fo^.:  rf  thaVrincTJ  dL""  ^^^  ^^ow  iT^titled  to  Dower,  the  Cour 
remain  m  the  possession  of  the  pnncipal  de-  ^  ^  j      ,.  j.    ^jn  ^, 

fendant,  or  his  secunties,  releases  the  seoun-  "n^T  ."  J»Sl«i«»^   rS   An\».u>r  lo  tl.i   xviilo. 

tie.  .lJ0g«her  from  that.  or.  .oy  .«bse.que„t  ^Hi*o""?rtSc  Und'^ong  .he%  vl'i: 

*  execution ;  such  direction  being  given  Without  i»«»""""    ^^t    "i^   i«u«  «.       ».       .    .     , 

^  their  coniirrence.    BtilUtfs  il^rs  v.   fnfn-  and  it^nu  and  profits  «ga.n.t  the^dei.njla.u 

t  a  i.!^K  ^a^  *K-.  tiUIntiff'.  o^Hin^tn  ihn  Ai^^  ^'  Under  the  prayer  for  gencr.d  relief,  the  plaii 

^  rrA!^i?/«?hLKVL  th^  titr  may  hive  any  pa.-ticular  relief,  not  iuco, 

tion  the  words      holding  the  property  subject  j         ^  .^  ^   ^^       j    .  .  ,  j^  l,j^     ^y^„ 

to  the  said  execution,"  cannot  prevent  the         V^jZ  s' 

release  from  operating  ib.  ***  * 

3.  See  Eq.tiiTY,  No.  24.  Yanceuy.  Hopkins,    4iy  .       tvotmcump  VT 

4.  In  a  Court  of  Equity,  a  plaintiff  may  be  decreed  HLLINQLLSIIMENT. 

>.  to  execute  a  release,  and  to  procure  a  third       ...  *  ,     .      .      ,    .^       .  ,      , . 

.  person  (under  whom  he  cUims)  to  join  him  »•  A  deed  from  a  husband  and  wife>  withmither  pi 

Iherein,  without  making  such  person  a  party         vy  examination  and  relinquishmti.t,  i»  utter 
,;  io  the  suit.    Moon  v.  CampbeU,  604         vo">  as  to  her.  //aitf i/  and  ft  ije  v .  2'ccks,  j  \ 


r-                                                      REUEP.  REKTS. 

'                       U  Where  a  plaintiff*  soes  in  Chancery  for  a  convey--  L  A  landlord  is  not  cnlilleil  to  fie  summary  rem; 

^                               anceof  a  specific  tract  of  land,  and  also  for  a  '^y  by  motion,  on  a  three  monilis'  iei»levi 

conveyance  of  other  lands  to  make  up  a  dcfi-  bond  ;  unless  it  appear  that  sui  h   bond  wj 

;-                               dency  of  quantity;  (relating  to  which  dcficicn-  taken   by  a  sheriff;   or   other  olHccr  Ii'ShII 

oyheprayJadiscovery;)  but,  according  to  the  autliorized  to  make    distress    and   sell    tl 

#                                oontract,  appears  entitled  to  compensation  in  distrained  effects.  Smith's  v.  ,lmbler^           5t 

f                                money,  and  not  hi  lands ;  Uie  Covrt,  afur  de-  ^  A  landlord,  in  person,  or  by  a  prlvHtc  agcn 

;                                 creeingthe  first  mentioned  conveyance,  (the  may  levy  a  distress;  but  cannot  sell  the  di 

;                                d^ciency  and  the  sum  to  be  allowed  for  it,  trained  effeets,  which,  in  such  casi',  are  on 

*^                                being  ascertained,}  will  go  on  to  decree  the  to  be  held  as  a  pledge,  to  compel  vj»e  iciuint 

y                               compensation,  witnout  turning  over  the  party  I>«/  the  rent, 
.*                               to  a  Court  of  Law.     Ckinnr.neale,             63 

,                         S*  See  Discovery,   No.  2.    Chichester^s  Ea^i  ^ 

,'                               T.  Vass'sAdrn'r,                                           98  RF.Pl.ftVIV. 
^t                       9.  See  Purchaser,  No.  9.    Hull  v.   OuminsT' 

hones  Ex'r,                                              3oO  .Ver  R  b  s  r  j. 
i^                               ToL.  I.                                                     4  F 
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HEPUCATlOlf. 


SATISFACTIQir. 


TTiedhjntirtrepNing  gejtt^tot^^  pic  of  1-  The  tAjn|f  In  ciecatkm  tfce  bodyofow  ofHw> 
trMtrtment  and  awird**  (in  ao  nuiiy  words)         J«nt  oblicon  u  no  srtis&etion  of  the  debt,  and 
do«t  noc  antborfae  evidenee  to  be  reeei?ed  in         <*<**•  n«t  bar  an  action  aeainat  the  oth^SLn^ 


doat  noc  anthoriae  evidenee  to  be  reeei?ed  in 
support  of  raoh  plea,  vhioh  ira  mere  nttOitr. 
Bttmtpn  T.  JSrgch,  <{  j 

RETURN. 

1. 

A  commMoo  directed  to  fiv#  |lbrsona.  ("any 
three  ^of  whom  to  act**)  eannot  be  executed 
by  one  only:  and  a  return  by  one,  that  three  ^ 
others  were  present  when  the  deposition  was  * 
taken,  is  not  sufficient.  It  should  be  certified 
I  }|»>'^*t  least,  who  were  present.  Mar* 
•hfttt  T.  rriibie,  947 

Parol  evidence  is  admiuible  to  protre  thata>(. 
fa.  was  leried,  though  no  return  was  made 
upon  It.    Bumu'9  Ej?r$  v.  mtutw,         !269  *• 

A  shenff  may  be  permitted  by  order  of  Court, 

to  make  a  return  upon  ao  execution,  or  to 

amend  it,  according  to  the  truth  of  the  case. 

at  any  tmic  after  the  return  day,  il^ 

fe  Sec  ExBCVTiON,  No.  9,  10.  (^ 

REVENUE.  . 

See  C9Muitnowuu%  of  Rsvbjivb. 

REVIEW. 

.  See  BiiL  IN  CHiii.NGBRY,  No.  1.  Temfile* 
man  ▼.  Stept^e,  33^ 

REVIVOR. 

,  Ad  appeal  from,  or  mpertedeai  to,  an  order 
qoashmg  an  execution  against  two  defendants, 
need  not,  if  one  oCthem  die,  be  revived  aninst 
his  representative,  bat  should  be  proceeded 
on  as  to  the  other  only.  BulUt^s  Ex>9  v. 
nirutoju,  2gy 

RULES  IN  CLERK'S  OFHCB. 

'  Whera  appearance  bail  is  reouired,  the  defend-  ' 
ant  c«nnfl^aJ»eap  at  the  rules,  without  givins 
special  bail.    MjHulUy  w.  IVekh,  *  ss! 

S 
SALE. 

•SfifVcKDOR   AND   VbnDKE. 

%*<w,  un^r  what  circumstances  can  a  Court  8. 
of  hqui^  decree  a  sale,  of  land  descended  or 
devised,  without  any  specific  lien,  or  oliarve 
either  renei-Hl  or  special,   by  conveyance  or 
vill?    Ma$on*9  DcvUee*  v.  Peter' 9  A(Mr9^ 

437 

▼.  MVknachan^e  Adm*r  and  Jieirt^  495 


•  5* 


*teLm^  T,??  "^^^S.  »8«inst  the  othcroUisor. 

SCIBE  FACIAS, 

A  patent  may  be  declared  void,  file  defects  sft. 
IMrent  on  iu  (ace,  without  the  necessity  of 
resorting  to  a  «c»rr /acui«  io  lineal  it  Jkx- 
ander  v.  Greenup,  134 

Qifcrrw,  whether,  and  from  what  Court,  a  icire 
factae  to  repeal  a  patent  ea&isioe  in  Fitvima^ 

Ift. 

SCROLL. 

A  scroll  annexed  to  a  signature  is  not  sulBeieBi 
to  make  a  sealed  instrament,  ualeas  it  app^b 
from  some  expression  in  the  body  of  Uie  in- 
Btrumcnt,  thAt  it  was  intended  as  such.  Jut- 
tin' 9  AMx  v.  WkUUcWe  Eoi^re,  m 

SEAL. 

See  Scaoxo.* 

SECURITIES. 

.  An  action  cannot  be  maintained  against  the  s^ 
cuntie9  of  an  executor  or  administrator  until  a 
deva9tavu  has  been  csubliabed  by  means  of  a 
second  suit,  after  a  judgment  against  the  exeeo. 
tor  or  administrator  as  such.  Gmikfe9 
^Mr9  T.  The  JufUcee  of  Frederick,  V 

A  00-obUgor,  in  a  joint  and  several  bond,  ma 
Qthotigh  described  as  a  securitv)  be  oonsidtf^ 
us  sUpulat'uig  for  the  performance  of  the  cob- 
diuon;  the  words  being  «  if  the  above  booad 
1^ .^  and  W.  his  secanty,  shall,  ficc  then  this 
obligaUoniobevoidi^iii    ^i^^S^ 

After  a  confession  of  judgment  by  the  principsl, 
further  proceedings  may  be  had  aainst  the 
security,  ^  oau  -gainK  im 

In  such  case,  if  the  judgment  was  confessed,  }n 
virtue  of  an  agreement  (10  which  the  secur^ 
was  not  a  party)  that  a  stay  of  exeootion  sbooli 
be  allowed  the  principd,  the  securitv  ottsfat  to 
be  permitted  to  plead  thatoircumaUMeiiaf 
darrein  continuance,  ^0, 

QtMre,  whether  a  security  is  exonerated  at  hwl 
or  in  equitjr,  by  the  plaintiTs  acceptmga  coi^ 
fcssion  of  judgment  from  tlie  principal,  and 
granUog  him  a  sUy  of  execution  by  i^asree. 
ment  to  which  the  seonrity  waa  not  a  p2^  I 

it. 

A  plaintiff,  by  dlrectbg^thesherfflTto  nuUffdie 
•ale  of  property  taken  in  exccotSoii,  to  a  day 
after  the  remni  dav,«nd  t*  sufl'erit  to  renuii 
10  the  posscssioo  of  the  principal  defendant,  or 
hie  secunues,  releases  the  securities  ahcgeiber 
K!?115J**V**^  «nr.«ub8equent  execution  5  sueb 
airect  ton  being  given   without  their  concur- 
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7.  In  Mieh  e«se,  Hie  pUbtiff's  adding  to  tlie  dhree*  See  ExmovriaiK,  No.  $,  i.  3tMf»  Ex*ra 
tion  the  words,  **  holdfog  the  propertj  subjeet         r.  fVimtarUf  269 

to  the  said  exeeatioo,**  -caiinot  preTent  the  re-  8.  In  what  Mie  the  sheriff  it  responsible  to  the 
lease  from  operating.  BulUtft  Ex*rt  ▼.  pUintiff^if  the  property  be  not  produced  oa 
WmsUnu,  869         the  day  of  sale,  ib. 

t.  At  the  foot  of  a  bond,  with  a  penalty  and  con-  9.  Parol  evidence  is  admissible  to  proTC  that  a  fi- 
ditlon  in  the  usual  form,  signed  and  sealed  by  fa.  was  levied,  though  no  return  was  made  up- 
I.  S.  a  writing  is  signed  and  sealed  b)r  T.  A.  in         on  it,.  w 

^  the  following  IroiSs:  "I,  T.  A.  join  in  the  10.  A  sheriff  may  be  permitted,  by  order  of  Court, 
above  obligation  with  I.  S.,  and  am  his  securi-  te  make  a  return  upon  an  execution,  or  t< 
ty  for  the  above  sara  of——,*'  (mentioning  the  amend  it,  aceording  to  the  truth  of  the  ease 
sum  specified  in  the  condition,)  this,  it  4eem»y  is         at  anv  time  after  the  return  day,  ib 

a  joint  obligation;  and  judgment  may  be  ren-  It.  See  EXEciTioy,  No.  9, 10*  *2 

dered  against  T.  A.  for  the  penalty,  to  be  dis-  %.%  See  Bqjuity,  No.  84.  Yanc^  r.  Bfpkim 
charged  bj  the  sum  in  the  condition,  with  in-  4t 

terest    JtweW»  Adm^n  r,  Tcwlee^  17f  13.  iSmInfawt,  No.  9.  •< 

9.  An  assignment  of  such  an  instrument,  by  the  U.  If,  in  a  suit  upon  a  prison-bounds  bond,  a  Cour 

words,  **  I  assign  the  within  obligation,'^  is  a  possessing  competent  jurisdiction,  adjudge  tV. 
good  assignment  of  the  claim  upon  T.  A.  as  bond  void;  the  plaintiff  may  sue  the  sheri 
well  as  1. 8.  "  t6.         without  appealbg  from  the  judgment^  thoug 

10.  The  taking  in  ezeention  the  body  of  one  of  two  erroneous.'  Jhoe  v.  Tebb9  and  Wife^  5C1 
joint  obligors  is  no  satisfaction  of  the  debt,  and  15.  In  such  case  the  sheriff,  though  not  a  party  I 


does  not  bar  an  action  against  tlie  other  obligor. 


16. 
17. 


SEISIN. 

1.  A  patent  for  land  iptofaeto  confers  seisin.  Clay 
V.  WhUe.  168 

8.  Such  seisin  may  be  transferred  and  continued 
by  deed  of  iMungiain  and  sale,  or  by  devise;  but 
may  be  interrupted  by  actual  entry  and  ad- 
verse possession,  ib. 


SET-OFF. 

1.  A  debtor  outht  not  to  be  allowed  a  'set-off  Teven 
in  equilr)  for  unliquidated  and  disputed  daims 
against  his  creditor,  purchased  by  him  after 
tuit  brtMightby  the  creditor  against  him.  Dan' 
gerfield  v.  Aoefes,  MnCr  of  MayUr^  589 

SHERIFF.  «• 

1.  The  sheriff  ought  to  transfer  the  debtors  within 
the  prison  rules  to  his  successor  in  office. 
MeredithU  Adnfx  v.  Dwal^  76 

8.  A  bond  for  keepintr  the  prison  rules  should  be 
taken  to  the  sheriirfor  the  time  being,  and  his  ^' 
isors  in  ofillce,  not  to  his  **  executors,  ad-  ^ 


ministrators  or  assigns,"  ib. 

ir  But  such  bottd,  though  taken  to  the  sheriff,  as 
such,  and  to  ''  hb  executors,  administrators  or 
assigns,*'  may  be  assigned  by  him  to  the  credit- 
or; anid  a  suit  may  &  maintained  upon  it,   ib. 

\,  Quare,  can  such  a  bond,  so  taken,  be  assigned 
to  the  creditor  by  the  succeeding  sheriff?     ib. 

5«  The  sheriff  cannot  legally  discharge  a  prisoner 
from  the  rules  unless  he  be  actually  insolvent, 
somI,  being  so^  the  plaintiff  having  notiee 
thereof  refuse  to  pay  nis  fees,  or  to  give  bond 
for  the  payment  thereof,  ib.  > 

6.  If  the  prisoner  depart  from  the  rules  by  an  Ulejsal 
^Isebarge  from  the  sheriff^  the  creditor,  havmg 
an  assignment  of  the  bond,  has  his  election  to 
bring  suit  upon  it,  or  to  sue  the  sheriff,       ib. 

T.  In  what  nuuuMr  a  sheriff  may  levy  %Jierifaciat. 


the  suit  on  the  bond,  is  bound  by  the  jud|; 
ment,  unless  he  can  prove  it  was  obtained  b 
collusion,  ii 

See  EsoAPB,  No.  1-  ib 

See  RsMTS,  No.  1, 8.    Smitht  v.  Ambler,  591 

SIGNATURE. 

See  Scroll. 
SLAVES. 

An  executor  or  administrator,  hiring  slave 
belonging  to  the  estate  of  his  testator  or  inte: 
tate,  ought  not  to  be  charged  wHh  interest  oi 
such  hire  from  the  day  it  became  due ;  (n 
proof  appearing  that  it  was  then  collected,  o 
that  interest  from  that  day  was  received  upo 
it ;)  bnt  a  reasonable  time  to  collect  and  ap 
ply  the  money  should  be  allowed  before  th 
comr&encemcut  of  interest  DiUiard  v.  Tom 
Utwrn^Uc.  18 

In  such  case,  no  interest  ought  to  be  charge 
where  the  right  to  the  slaves  was  in  dispute 
and  It  was  doubtful  to  whom  the  money,  whc 
collected,  should  be  paid,  no  proof  appearini 
that  the  executor  or  administrator  receive* 
any  interest,  or  made  any  profit,  it 

See  Infant,  No.  4.  it 

On  a  joint  plea  of  <<  not  ftidl^**  in  trespass  t 
et  armii  aeunst  two  defendtnts,  for  breakin 
the  plaintiff's  dose,  and  beating  his  slaves,  th 
defendanu  ought  not  to  be  permitted  to  giv 
in  evidence,  by  way  of  mitigation  of  damagei 
a  license  from  the  plaintiff  to  one  of  them,  t 
visit  his  negro  quarters,  and  chastise  any  of  hi 
slaves  who  mif|;ht  be  found  acting  impropeHv 
the  battery  being  committed  by  the  other  de 
fehd%nt;  and  no  proof  appearing  that  the  slave 
who  were  beaten  had  acted  improperly.  Brow* 
and  Hoieoeau  v.  Mn^,  ^8; 

Interest  on  the  hire  ot  slaves  disallowed.  White 
horn  v.  /Hnei,  STi 

SPECIALTY. 

iStCV,  Scroll. 
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SPECIFIC  PERPORMANOB/ 

U  Where  n  plaintifTiaea  in  Chancery  for  a  eonrty- 
ancc  of  a  specific  tract  of  land,  and  also  for  a 
cunvoyaneo  of  other  lands  t^  make  np  a  defi- 
cienf y  of  quantity  j  (relating  to  which  dcfi- 
r'fcticy  he  prays  a  clisoorery;)  bat,  according' 
to  (Itc  contnict,  appears  entitled  to  eompensa* 
tioii  ill  monej,  and  not  in  lands;  the  Court, 
after  dccreeftif(^  the  Urst  meutioned  convey- 
ance, (the  deficiency,  and  the  sum  to  be  allow-  |^ 
cii  for  it  being  ascertained,)  will  p;o  on  to  de-  2. 
cxxti  the  compensation,  without  turning  over 
the  party  to  a  Court  of  Law.  Chiun  ▼.  Heafe, 
^  63 

?.  //  9fem9  that  a  contract,  vmler  seal,  between  ' 
two  brothers,  by  which  one  of  them,  for  a 
fair  and  Taluabic  consideration,  agrees,  that, 
Aviien  he  shall  obtain  nossession  of  a  ti^ct  of 
land  expected  to  be  devised  to  him  by  their 
father,  he  will  convey  it  to  the  other,  is  not 
contra  bono*  moren,  and  may  sup|iort  an  ao-  a 
tion  of  covenant  at  law,  or  be  enfoi-oed  specifi. 
cnlly  in  a  Court  of  l^quity.  Lewin  v.  .^/actf- 
«on.v,  303 

3.  See  I  vjUNCT  ION,  No.  S.     Httmph'ei^t  Adm*r 
V.  Jll*Cleiui€huti^»  A(Mr  attdUkirt^  49S 

STIPULATIONS. 


damages,  hdisdes  those  which  pvoperiy  OBglrl 
to  be  asseaaed,  but  find  them  separately^  and 
the  Court  do  not  direet  sach  erroneoos  dttm^ 
ges  to  be  paid ;  it  ihmdd  be  regarded  as  sur- 
plusage ;  the  petition  for  the  writ  of  ad  tptod 
damnum  having  prayed  for  such  inqairy  onlf 
M  the  law  aQthorizes.    Bppn  t.  CmAr,    3S8 

SURVEY. 

fke  Em TRiBf  a vi>  Surveys. 

What  degree  t^f  fliligettc 0  b  required  of  am  at- 
tomevinftc<  iirnUrtuking  tn  hsivc  a  trad  of 
land  (with.thr  fliuurian  cif  vhich  he  driea  not 
profess  himself  pt:r'30[iAllr  ac<t|e]Hroted)  sur- 
vey^ for  a  p,n  t  thereof,  mnl  upon  l^rmff  **in 
case  the  land  OAFinot  h^  fountly  to  havf:  a  pro- 
portional pfirt  of  I  he  damages  whicU  may  be 
recovered,  by  hk  em  ploy  ci'  of  the  penon  of 
whom  he  boil  gl I  if,  itml  ^  |iroportioniu  part  of 
his  exiiensespsiid.     Metli  v.  Crallet  338 

In  this  case  i\\c  nUnrmy  in  ff^ci  being  imposed 
upon  by  the  County  Surveyor,  jknA^  in  coose- 
qoence  of  suvli  iiiipn^ntirn,  h^Tmj^  ^  ^Tirtey 
made  of  land  luft  purrha^eiT  by  h^«  ?'fnpT"yer, 
was  held  not  responsible  for  his  mistake,  and 
not  thereby  barred  of  his  daima  under  the 
0011  tract,  id. 


In  an  action  of  aovenant  on  a  bond  with  collate- 
ral condition,  if  there  be  no  stipulation,  by  ar- 
ticles, or  in  the  condition  itself,  that  it  shall 
be  performed,  the  breach  assigned  ahouUl  be 
the  fuiling  to  pay  the  jtenalty :  butj  where 
such  stipulation  is  either  expressed  or  implied, 
the  failing  to  perform  the  condition  may  be  ^ 
assigned  a^  the  breach.     fVard  v.  Johnston^  45 

A  co-obligor,  in  a  joint  and  several  bond,  may 
(^luugh  dcscribctl  as  a  security)  h^r  considerea 
as  stipulating  for  the  performance  of  tlie  con- 
dition \  (he  words  being  '*if  the  above  bound 
L.,  and  W.  his  securiiv,  shally  kc„  tlusn  this 
obligatiou  to  be  void,"  &c.  t>. 

SUPERSEDEAS. 

Several  judgments  and  orders,  relating  to  each 
other,  may  be  brought  op  by  one  writ  of  ♦?*- 
pet'scdeas^  provided  the  whole  be  sufBoiently 
described,  as  intended  to  be  compi-ehendcd 
therein.     Ward  v.  JoktiMttm^  AS 

See  Appeal,  No.  4.    JBidUtft  Ex'rt  ▼.  IHn*- 

See  General  Rule,  in  note  to  p.  460 

A  writ  of  tupenedetu^  to  a  judgment  obtained 
in  the  name  of  the  Governor,  for  the  benefit  ] 
of.  a    relator,  ought  to  be  served  on  such 
relator,  and  not  on  the  Qovemor.    Jewell  v. 
Wood,  555 

SURETIES. 

Siec  Securities. 

SURPLUSAGE. 

rr  a  Jury  in  a  mill  eai«  erroneously  assess  other 


TAXES. 

The  Und  of  an  infant  being,  by  mistake,  listed 
by  the  Commissioner  of  the  revenue  as  the  pr«* 
pierty  of  another  person,  and  sold  as  sueh  for 
taxes,  in  December,  1786 ;  being  bought  bj 
the  deputy  sheriff  who  sold  it;  conveyed  to 
him  by  the  high  sheriff  in  February,  1795  ; 
and  afterwards  sold  again  by  the  deputjr  she- 
pifT;  the  right  of  the  infitnt  was  established 
against  the  last  purchaser;  (who  boaght  with 
full  notice  of  all  the  circumstances;)  notwith- 
standing the  suit  was  not  brought  until  sfK 
years  after  the  plaintiff  attained  his  fuB  9ff. 
Fancetf  v.  HqpktM,  419 

TENANT. 

iS?e  Landlord  and  Tenant. 

TRANSFER  OF  PRISONERS. 

A  debtor  within  the  prison  rules  is  still  a  true 
prisoner  in  the  eye  of  the  law :  and,  as  soch» 
should  be  transferred  by  the  sheriff  to  his  sn^ 
eessor  in  office.    MiereditfCo  Adm*x  v.  Dwal, 

7S 

TREATY. 

1.  Quaere,  whether,  by  rirtue  of  the  treaty  of 
1 783,  persons  boim  in  Great  Britain,  and  re* 
siding  there  on  the  4th  of  Jufyy  1776,  eouU, 
vithout  ever  ihereafter  becoming  citixens  pC 
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VirgimOi  or  of  anyone  of  tlie'  United  States 
,  of  America^  take  and  hoM  lands  in  Virgimci^  by 
deseent,  or  devise,  aeeratnf  between  that  day 
and  the  date  of  the  said  treaty  ?  Hunter  t. 
Fairfux'9  Deviwe^  218 

TRESPASS. 

1.  See  Attorvey  m  Fact,  No.  1, 2,  3.  £ett» 
V.  Cralle,  238 

9.  On  a  jc^nt  plea  of  "  not  guilty ,**  in  trespass  vi 
ei  arnds  sdnuost  tvo  defendants,  for  breaknig 
the  plafntin^s  close,  and  beating  his  slaves,  the 
defendants  ought  not  to  be  permitted  to  give 
in  evidence,  by  way  of  mitigation  of  damages, 
a  license  from  the  plaintiff  to  one  of  them,  to 
visit  his  negro  qoarten,  and  chastise  any  of  his  1* 
alaves  who  minit  be  found  acting  improperlv ; 
the  battery  bemgeommitted  by  the  other  de- 
fendant; and  no  proof  appearin|f  that  the 
slaves  who  were  beaten  had  acted  improperly. 
Brown  and  BoUoeau  v.  May,  288  2. 

TRUST  AND  CONFIDENCE, 

1.  Breach  of,  is  a  eirenmstanoe  from  which  iraud 
may  be  presumed  in  a  Court  of  Equity. 
Wfdtehem  and  tVtfe  v.  Bines  and  othertf   557 


V 


USE  AND  OCCUPATION. 

U  Jiitumtait,  for  use  and  occupation  of  land  br 
permission  of  the  plaintiff,  lies  on  an  implieci, 
as  well  as  express  promise*  Sutton  v.  J^n» 
deville,  407 


VARIANCE. 

1.  In  debt'  on  a  bond,  if  the  defendant  crave  oyer,  9< 
and  then  plead  **  conditions  performed,'^  he 
oannoi  take  advantage  of  a  variance  between 
the  declaration  and  bond;  and,  though  the 
plaintiff  declare  against  one  of  several  obligors, 
without  stathig  that  they  were  severally  bound, 
yet,  if  the  bond  appear  (b  be  ioiut  and  several. 
It  is  sufficient.    Meredith^ o  JidnCx  v.  Ditval, 


76  6. 

2.  If  a  judgment  of  a  County  Court  be  declared 

upon  as  of  a  quarterly  term,  and  the  transcript 
produced  be  a  judgment  at  rules,  (which  ought 
to  have  been  entered  as  of  such  quarterly 
term,)  the  variance  is  immaterial.  iHggese 
Ex^r  V.  Ihmn*M  Ea^r^  56 

3,  A  writ  of.^m'  facias  againat  an  admmistratrix,  7. 

«<  to  be  levied,  as  to  certain  damages  and  costs, 
of  the  goods  and  chattels  of  her  intestate,  and, 
as  to  other  damages  and  costs,  of  her  own  8. 
goods  and  chattels/*  was  returned  *<  executed 
.on  certain  slaves  the  property  of  the  adminis* 


tratrix,  and  a  foKbcoming  bcmd  (aken,?*  &c. 
The  bond  being  given  by  the  administratrix ;»  i 
eo  nomine^  but  expressing  that  the  ./f.  fa.  wa« 
against  the  goods  and  chattels  of  tlic  said  adrai  - 
'  nistratrix,  was  decided  to  be  variant  from  the? 
^.  fa,  and  therefore  quashed.  Glascock^^ 
AdnCxy.  Dawson,  605 

In  reviewing  a  judgment  by  default  on  a  forth 
coming  bond,  the  appellate  Court  will  compare 
it  with  the  executioa  on  which  it  was  taken, 

VENDOR  AND  VENDEE. 
See  PuRCHAtXB. 

In  a  suit  in  equity,  by  the  elaimanC  of  an  en- 
eumbranefe,  a^nst  a  vendee  having  notice,  a 
person  who  jomed  tht  vendor  in  the  deed,  for 
the  purpose  of  relinquishing  a  oolbukeni  claim, 
need  not  be  a  party.    Bkdr  v.  Owleo,  38 

A  purchasing  agent  is  a  competent  witness  tc 
prove  that  hn  principal  had  nptice  of  an  en 
oumbranee,  notwithstanding  soeh  agent  jolp 
ed  in  a  tUed  conveying  the  property  to  th« 
principal  free  from  the  claim  of  any  .person 
whatsoever:  for  the  vendor  himselt  may  be 
purchasing  agent  for  the  vendee^by  his  appoint 
ment ;  and  the  vendee,  by  constituting  him  hh 
agents  makes  him  a  eompeteot  witness  to  prov« 
the  notice,  i^ 

A  bond  being  given  to  make  a  title  to  a  partica 
lar  tract  ofland,  **  to  contain  a  certain  nambc) 
of  acres,''  but  not  blinding  the  obligors  to  coii 
vey  any  other  specific  lands  to  make  good  t 
deficiency;  the  only  remedy  fbrsuch  deficieij 
ey  is  a  proportional  compensation  in  monev 
aceordbjgf  to  the  price  agreed  on  for  the  whop 
tract,  with  lawful  interest  from  the  time  th 
same  was  payable.     Ckinn  v.  l/eulef  61 

In  a  suit  in  Chancery  to  recover  a  tract  of  lan< 
against  a  vendee,  on  Uie  ground  that  the  veu 
dor  had  previously  agreed  to.  convey  the  san? 
land,  in  a  certain  event,  to  the  plaintiff,  i 
seefftff,  that  the  vendor,  or  his  legal  represet 
tatives,  ought  to  be  parties*  Lewis  v.  Mad 
sons,  3c 

Though  land  be  sold  in  gross,  for  so  much,  ^ 
it  more  or  less;  yet,  if  it  be  evident  that  bot 
parties  were  mistaken  in  a  material  point,  i 
to  the  lines  by  which  the  ven<lor  held,  an 
there  was  no  express  agreement  on  the  pm 
of  the  purchaser  to  take  the  risk  upon  himsef 
a  Court  of  Equity  will  give  relief^  for  a  de 
ciency.    Huuv,  CumunghanCs  Ejc^,         3i 

Uut,  if  the  purchaser  do  not  (by  eviction  «' 
otherwise)  lose  the  land  he  expected  to  get 
but  make  an  entry  for  it  as  vacant,  and  obtQ 
a  patent ;  the  proper  measure  of  relief  is  ot^ 
the  amount  of  his  expenditures  in  procurit 
tilt  patent,  with  a  reasonable  allowance  ^ 
trouble  therein,  and  actual  costs  of  suit, 

Qttare,  whether,  in  this  case,  an  action  at  \$ 
could  have  been  maintained  upon  the  ti 
bond? 

A^  purchaser  who  buys  a  tract  of  hind  as  conta 
ins;  so  many  acres,  more  or  less,  and  agrees 
twe  ujiou  hiipself  the  ri&k^  as  to  lines,  or  qu 


I 
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tJty,  (appf  ariiiK.  aUo*  better  taqvuiinted  with 
the  land  thao  the  vendor,  a^uiiH  whcMu  there 
It  no  proof  of  fraud,)  it  not  eotitled  t9  aor 
I  relief  m  equity,  for  a  lots  relating  to  the  Htk 

UnderUken.    JfuU  ▼.    Curmmgham*9   £je*r, 

9.  bee  note  to  tame  eaae,  p.  338  - 

10.  If;  by  a  tented  inttroment,  »  vendor  deelare  * 
(hat  he  hat  sold  to  the  vendee  all  hit  rig:ht  to 
certain  land  warrantt,  fbr  which  the  turvey- 
or't  reeeipt  has  been  taken;  that,  if  patents 
have  issued  in  his  name,  he  will  transfer  the 
tame  by  deed;  and,  if  not*  detires  that  they 
mar  istoe  to  the  v^ee ;  agreeing  to  pay,  or 


deduct  from  the  purehase-moDey,  all  expenses  ^  mJri"*^ 

which  have  accrued ;  he  b  bound  to  make  a  ^'  ^^^^ha<^  degree  of  uncertaiaty 

dedcntieii  for  a  deAcMcj  retultiog  from  a         l^nfiWe  b  sufBoient  to  aet 


To 


irevioQS  eoutraot,  bv  hb  agent,  to  allow  the 


VERDICT. 

In .  ejeetment,  if  the  iunr  find  a  special  v«w 
diet  shewing  the  pUiuUff  entitled  to  a  cert«b 
number  of  acres,  part  of  the  tract  toed  lor; 
and  do  not  tpecify  the  boundaries  of  sooli  part 
with  so  much  precision  as  that  nnssrwiou 
thereof  may  with  certainty  be  delurored;  « 
venire  de  iwvo  ought  to  be  awarded*  Gam  w, 
""^'  16t 

and  iuaoeoraeyof 
.  -    ^  cet  aside  the  fiadinr  o^ 

a  jury  Ih  a  mill  case.    Ep6e$  v.  CraUet      85S 


focator  oue  thiod  of  the  land ;  though  such  ^  ^"  *  Petition  for  lea^e  to  aiM  to  the  height  of  a 
iOMnet  waa  aot  knewu  to  him  at  the  tune  of        f^^^  ^^^f  the^only  proper  suhieet  of  mquirj 


U. 


coMnet 

his  bargain  with  the  vendee,  to  whom  it  was 
equally  laslcnown.  MumMt^s  Mm*r  v. 
JltCkmehafet^dm^randHev^^  493 

On  a  Ml  of  injunctioB  exhibited  by  the  admi- 
nistrator of  the  purchaser  of  a  tract  of  land, 
against     the    administrator    and     heirs    of 


,^   .-.--r—   — 9 —  —  mquiry 

is,  what  dam^es  will  be  oeeasuHMd  faf  the 
^t>posed  addiuon.  Itb  error,  therefore,  to 
direct  the  jury  to  assess  such  other  dammsu 
accruing  from  the  dam  afatiady  erected,  aa 
were  not  contempbted  by  the  or^bial  jnrr» 

£r  vaidorT  (in   whpnTThe  legal  "Jtle  re^  ^*  ^^^  «>  errdr  in  this  resp^et  sh^Kdd  be  i^garded 
'     "    '•    '  *      "        ■  "  '  as  surplusage,  (the  petition  for  the  writ  of  atf 

fuod  damnum  having  prayed  oolyr  for  such 
inquhy  as  the  bw  authortaes,)  Sf  the  joiy 
assessed  such  erroneous  damagea  sepanitelT^ 
and  the  Court  did  not  directth^  same  to  bn 
paid,  but  only  the  damages  properly  aaessed, 

•A. 


I,)  clabning  eempensation  for  a  deficien 
ey,  et^^dits  for  paymenu  and  a  conveyance ; 
the  Conrt,  onidlowing  the  compensation  and 
the  credit^  ma^  decree  that  the  defendants 
shall  convey  their  title  to  certam  trustees  to  be 
by  them  conveyed  to  the  heirs  of  the  purcha- 
ser, (though  not  parties .  to  the  jBoit,}  if  the 


before  a  certain  day ;  and,  if  net,  with  power 
to  sell  a»  much  of  the  land  as  niay  be  sufficient 
to  pay  such  babnce^  and  to  convey  the  resi- 
due, if  any,  to  the  said  heirs,  ib. 


M 


haiance  of  the  purchaae-money  be  paid  on  or  ^'  ^^  finding  of  a  Jaqr»  hi  a   mHl  case,  that 

^-^_ .-._  J J    ti.  _^.    -ji.L <<  probably  the  health  of  certain  fiunllies  who 

live  near  the  pond  will  be  annoyed  br  the 
stagnation  of  the  water,*  b  conelosive  agaiMt 

, ^, ,  _.         the  petitioner.    Mayor.  IStmer^  40S 

12.  In  case  of  eviction  after  a  conveyance  made  ^*  %  <>P<^  !^  special  verdict  in  qjectment^  it  be 

'  '    •      -     '  uncertam  whether  the  defendant,  or  those 

under  whom  he  claims,  had  SO'years*  wissci 

sion,  exclusive  of  the  said  5  years  and  ITldrnfip 

^, a  ventre  dlr  novo  ou|^t  to  be  awarded.  C%v. 

adjust  it,  upon  principles  of  equity,         -fi<mtoi»e,  454 

,0  the  circumstances.    Same  caoe,  ^*  '•*  *"  action  against  the  sheriff  for  an  escape,  a 

verdict,  in  general  terms,  for  the  plamtn^  b 
not  sufficient  to  authorise  a  judgment.  Aa 
express  finding  by  the  Jury  aoeoMbf  to  the 
act  of  179^,  cooceming  esc^>es,  b  absolutelT 
neeessaiy.    iboe  v.  TeUe  and  Wije^         501 

VOUCHERS. 

See  EviDBMCB,  No.  11.  Fimgeroid^  Eai^r  tf 
Jonee,!,  Jones,  I50 

VOYAGE. 

See  Obvzatzov. 

W 

WARRANTY. 


with  warranty,  the  value  of  the  lost  bnd,  as  at 
the  time  of  the  eviction,  gives  /the  rule  by 
which  the  vendee  b  to  be  remonerated ;  but, 
when  the  contimct  b  executory,  a  Court  of 

Equity  wUI  ac*  —  '- f-^-  -^  .     .. 

according  to 

p.  500 

In  tfise  of  a  deficiency,  the  value  at  the  time 
of  the  contract  gives  the  rule ;  of  which  the 
purchase^naoney  is  the  standard,  where  it  does 
not  appear  that  the  actual  value  was  differ^ 
ent,  id, 

4.  See  PuRCH ASB,  No.  S.  Bknderoon  v.  ffudeon^ 

510 

5.  See  PuncRAsBR,  No.  ^  St.  Whitihem  v.  1 
Hinet,  657 

6.  See  Dbbd,  Na  10,11.  Harvey  and  Wife  r, 
Pecko,  511 

7.  See  Fraud,    No.  4.    WhUehom  v.   i9S>ie«, 

557 

8.  A  vendor  of  land,  aecordhig  to  certain  lines, 
must  be  presumed  Interested,  and  therefore  _ 
incompetent,  as  a  witness,  to  establish  those 
lines;  unless  it  appear  that  he  did  not  warrant 
the  title.  Moon  v.  Campbell,  Bxecmor  of 
•\PDimald,  600  1.  What  b  the  measore  of  relief  ia  owe  of  evie^ 
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4ioa   firott  Itnd  pnrehMed   with   wmmntT. 

Humpkre^9  .idmV  t.  M'Chnackm*9  Adntr 

•   ondBeivM^  500 

S.  And  in  oate  of  n  defieienayy  ib. 

6. 
WILLS. 

1.  A  wealthy  teaCator  havinff  bemi6athed  peeunia- 
Tj  lenieiet  to  three  of  his  daughters,  to  be 
paid  them,  '*  if  the  money  ooula  be  raised  by 
nis  estate  by  the  time  that  either  of  tbem 
sliould  marry,  orcomepf  a^;"  (withoot  saying  7. 
any  thing  abont  their  maintenance  or  educa- 
tion,) it  was  held  tliat  they  were  entitled  (not* 
withstanding  their  legacies)  to  maintenance 
and  education  out  of  the  estate  1  at  least  while 
the  legacies  were  not  sufficiently  produetire. 
Fitz^^erald,  Ea?T  of  Jomb^  v-  Jonetf  150 

S.  i^iun^,  whether  a  Court  of  Equity  ought,  un- 
der any  eiroomstanees,  to  assist,  to  the prejudiee 
of  a  poftkumtu  child,  the  clium  of  detisees  1. 
under  a  will  (made  before  the  Ist  of  January^ 
1787)  b^  a  testator  who  had  no  ehUd  living, 
and  was  ignorant  that  his  wife  was  in  a  state  of 
inregnancy  {    Pamen  ▼.  C'olpt,  573 . 

^  A  man  on  his  death  t>ed«  at  his  own  house,  and 
in  his  proper  senses,  sent  for  a  neighbour  to 
make  his  will,  who  took  notes  thereof  in  his 
presence,  and  in  that  of  another  wKness  who 
was  present  all  the  time,  and  heard  the  sick 
man  request  the  first  witness  to  make  his  will,  2. 
and  direct  each  note  to  be  taken.  A  third 
witness  was  not  present  when  the  first  began 
to  take  notes,  but  was  present  afterwards,  and 
^eard  some  of  the  notes  dictated.  Two  of  the 
witnesses  swore  tiut  the  notes,  or  most  of  them» 
were  read  to  the  decedent,  but  were  not  posi- 
tive that  the  whole  were;  nor  did  the  sick  3^ 
man  read  them  himself;  but  he  was  then  in 
bis  proper  senses.  Ader  the  first  witness  had 
made  a  draught  of  a  will  from 'the  notes,  the 
decedent  was  incapable  of  reading,  or  hearing 
It  read;  being  at  that  time  delirious.  The 
notes  taken  as  aforesaid  were  established  as 
n  goodAuncapatife  will.    Mamm  r.  ^vxtanaru 

4.  In  construing  wills,  the  cardinal  rule  is  to  coN 
lect  the  intention  of  the  testator  from  the  | 
whole  will  taken  together,  without  rc|ard  to  *' 
any  thing  technical,  or  .any  |Mrticular  wrm  of 
words ;  and,  if  such  intention  be  lawful,  (as 
not  creating  perpetuities,  or  the  like,  full  ef- 
fect ought  to  be  given  to  it  by  the  Courts. 
Wyou  V.  Sadkr"*  ibtrs,  537  1. 

$.  A  testator  (who  died  in  the  year  17CS)  eaqiress- 
ed  himsetf,  in  the  introductory  p«rt  of  his 
will,  thus;  «  and  as  to  what  worldly  goods  it 
hath  pleased  God  to  sive  me,  1  leave  and  be- 
queath as  followeth.*  In  the  next  cUiuse  he  2. 
*  wiUs  and  desires  that  hu  wife  should  eigoy  3« 
all  hb  land  during  her' life,  and  after  her  de- 


ue  gives  and  bequeaths  to  his  two  sons,  all 
his  land,  to  be  equalw  divided  between  them ; 
bli  itill^  Ukawttt,  to  be  bttween  them,  to  dis- 


til for  their  own  use,  and,  after,  to  his  eldest 
son.  A  fee>ctmple  estate  in  his  share  of  Uio 
land  passed  to  the  younger  son.  ffyatt  v. 
Sadlei^$  Heir»,  537 

A  fee-simple  estate,  in  lands,  might  pass  b^  n 
will  {even  before  the  act  of  178%  c.  63.)  with- 
out words  of  perpetuity,  or  any  words  equiva- 
lent ;  prOvideo  it  appeared,  from  the  whole 
will  taken  together,  that  such  was  the  inten- 
tion of  the  testator.  Johnton  and  pthera  v. 
Jolmion*9  WidormandUtirt,  540 

Where  an  illitenoe  testator  uses  the  same  words 
in  disposing  of  his  real,  as  in  disposing  of  his 
personal  [uropert^,  and  in  the  same  clause  of 
the  will,  it  IS  fair  to  infer  that  he  intended  to 
give  them  the  same  effect  as  to  both^inds  of 
property,  ib. 

WITNESS. 

A  purahasing  agent  is  a  competent  witness  to 
prox^  that  bis  principal  had  notice  of  an  en« 
cumbrance,  notwithstanding  such  agent  joined 
in  a  deed  conveying  tha  property  to  the  prin- 
cipal £ree  from  the  claim  of  any  person  what- 
soever; for  the  vendor  himself  may  be  pur- 
chasing agent  for  the  vendee,  by  his  appoint- 
ment, and  the  vendee,  by  constituting  him 
liis  agent,  makes  him  a  competent  witness  to 
prove  the  notice.    Blcdr  v.  Uwle*^  3S 

On  an  af^Hsal  in  a  mill  ease,  the  partv  prevailing 
ought  to  be  allowed,  in  the  bill  or  costs,  the 
mileage  and  attendance  of  hb  witnesses  sum- 
moned to  the  Court  of  Error;  though  the 
Court  determined  on  viewing^  the  record  only, 
and  therefore  did  not  examine  the  witnesses. 
EppetT.  CraBe^  25ft 

A  vendor  of  land  according  to  certain  lines, 
must  be  presumed  interested,  and  therefore 
incompetent,  as  a  witness,  .to  establish  those 
lines ;  unless  it  appear  that  he  did  not  warrant 
the  title.    Mooni.  CampMt,  60O 

WITNESSEa 

See  EviDBNCB. 

Tht  J^,  and  not  the  Court,  are  ezdusivelr 
judges  of  the  credibility  of  witnesses,  /fofn- 
«oa  V.  Brockf  22 

WRITS. 

Several  judgmenta  and  orders,  relatin^^  to  each 
other,  may  be  brought  up  by  one  wnt  of  su- 
pereedeae;  provided  the  whole  be  sufficiently 
described,  as  intended  to  be  comprehended 
therein.     fVard  v»  Johnetonp         1  45 

See  Error,  and  note  to  p.  460 

A  writ  of  ettpereedeae  to  a  judgment  obtained 
in  the  name  of  the  Governor  fur  the  benefit 
of  a  reUtor,  ought  to  be  served  on  such  rela- 
tor, and  not  on  the  Govemor.  JVevell  v. 
Weed,  5$S 
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